
RYCEN;ALADMIN /ETFBUNAL 

No. O.A. 850 of 2013 	 Date of order: 	2018 

M.A. 46 of 2018 

Present 	: 	Hon'ble Ms. Bidisha Banerjee, Judicial Member 
Honble Dr. Nandita Chatterjee, Administrative Member 

Shri Adhir Kumar Mitra @ A.K. Mitra, 
Son of Late Hira Lal Mitra, 
Aged about 71 years, 
Working for gain as Superintending Engineer (C), 

Since retired, BSNL, SBCC-ll, Kolkata, 
Residing at AH-6, Sector — II, Salt Lake, 
Kolkata - 700 091. 

Applicant 

- 
'S  

;. 	
\ 

1. 	IoOflI?dla 	.' \ 
'-' c\f 'Zfidii dtl' L Government;O  

c MinitW;f,cóiijTrnTuiicattonand Information 
Technology' Department of:TelecommUfliCatlon, jr 

/ £ 	'L 

SancEiarfBhawáfl?2O, AshOk&Road, 
I 	i -  

NewDelh1 fl0 oo*—Y' 	/ 
' 	 / , 'S •' 	 S.- ' 

\ \ " 2.\BharatSancharNIgam Limited, ,-( \ 	' 	£1 4 Managing Director, ro 
Haviig1tsCpFpOrate Office at, 
Bharat Sanchar Bhawan, 
Harish Chandra Mathur Lane, Jan path, 
New Delhi — 110 001. 

The Principal General Manager, 
BSNL, SW UNIT — Corporate Office, 
Telegraph Office Building, OF, 
Kashme!e Gate, 
Delhi — 110 006. 

The Principal Chief Engineer (C), 
W.B. Zone, BSNL, 148, C.R. Avenue, 
Burra Bazar Telephone Exchange, 
3rd Floor, 
Kolkata — 700 007. 

The Chief General Manager, 
BSNL, West Bengal Telecom Circle, 

ci 
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1, CounCil House Street, 

Kolkata - 700 001. 

6. The Controller of Communication ACCOUntS, 
Depattmeflt of TelecomrnUnjcati0ns, 
Govt. of India, West Bengal Telecom Circle, 

8, Esplaflade East, 
Kolkata —700 001. 

Respondents 

For the Applicant 

For the Respondents 

Mr. A.K. Banerjee, Counsel 

Mr. P. Sanyal, Counsel 

Ms. G. Mukherjee, Counsel 
Mr. A.K. ChattoPadhYaY, Counsel 

ORDER 

	

in this Original APplàtiOflfild0 en 	ctioj1.9 of the Administrative 

/ 
Tribunals Act, 1985, the.appla 	pYa 	

perap9ted from service on 

.. .I.. 	
• 

- 	N 	• 

31.1.2002 has, inter 	
on the respondent authorities 

I 

	

ptiCaO 	e 
to regularise the sevi 	of théat'W.. 	1.7. j995 in the post of 

-(•••_•.'. .•----- ,_ -.•-' 
\ 	 .- . 

Superintending Engineé 	K1)l)"<vith 	
including revised fit

•.\' -.--- 	.•'/ 

pension as well as. differencéof Pay arid lloianceS/ - / - 

An Miscellaneous ApplicatiOn beanng No. 350/00046/2018 arising from the 

instant original application, has been filed wherein the applicant has prayed for 

an alternative relief namely, that the applicant may be allowed to continue to 

remain in the CDA scale under DOT with c
onsequential benefits of bunching of 

increments and extension of benefits of Sixth and Seventh Central Pay 

Commission in the appropriate scale of Rs. 14,300-18,300/- at the time of 

retirement. 

Heard Ld. Counsel for both sides, examined pleadings and documents on 

record. Ld. Counsel for the applicanthaS submitted written notes of arguments. 

3. 	
The ppiCtiofl has arise.n from the cause of action generated On 1.7.95, 

namely, the date from which the aplicaflt has sought regularisatiOfl in the post of 

0 	 . 	 . 
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Superintending Engineer (Civil). The applicant has also sought relief of extending 

the effect of regularisation in the grade of Superintending Engineer (Civil) as per 

DOT's order dated 5.1.2005 wherein 22 Executive Engineers (Civil), reportedly 

junior to the applicant, have been so regularised. 

The Original Application however, was filed on 2.8.2013. Hence, as the 

delay is significantly beyond the period of limitation as permitted under Section 

21 of the.Ad.rninistratiVe Tribunals Act, 1985, the Original Application appears to 

be hopelessly barred by limitation and, surprisingly, despite directions of this 

Tribunal dated 13.8.013, no prayer has been. made seeking condonation of 

delay. Respondent Nos. 2 to 5 have objected to maintainability of the Original 

Application on the grounds of delay. Hence, this matter deserves to be dismissed 

in limine under Section 21 of the AdtnktisträtiVe Trib 

( 

of delay. 

As the matter, howeve 

revised pensionary bnts, 

matter and hearing 

merit.  

als Act, 1985 on grounds 

11tlZen\ PraYin9 for grant of 

ingben completed in the 
ji. 

inethe relief prayed for on dec 

4 	Ld Counsel has subitd4J(e 	 as follows - 

The applicant had been appoi dasStierinteflding Engineer w.e.f. 1.7,95 on 

adhoc basis from his previous post of Executive Engineer (Civil) and had continued in 

the said post .upto his superannuation on 31.1.2002 in the senior scale of pay of Rs. 

14,300-18300/- which was granted and sanctioned by different authorities of DOT at 

different points of time. That, thereafter on 27.4.2015, the applicant had exercised his 

option with certain stipulations for absorption in BSNL and came to learn that he had 

been permanently absorbed in BSNL as per orders dated 11.10.2005. 

The applicant is aggrieved that his period of adhoc service in 

thegrade of Superintending Engineer (Civil) has not been regularised at par with 22 of 

his juniors with consequential benefits on account of his absorption in BSNL as per 

DOT's order dated 26.8.2008 (Annexure A-9 to the O.A.) including revised 

pension, special allowances and other benefits as admissible in the IDA scale 

• 

................_._.:.:: 	-- ..--.•..••--- 	-- 	.- 
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correspondirg to the CDA scale of Rs. 14,300-18,300/- with extension of benefits 

V of subsequEnt Pay Commissions and that, although the applicant had 

represented severally, ventilating his aforesaid grievance to different respondent 

authorities, his representations have not been considered favourably on account 

of total apathy and deliberate latches on the part of the authorities and, hence, 

the appIicanthas approached this Tribunal claiming the aforesaid relief. 

5. 	The respondent Nos. I and 6 are the Department of Telecommunications, 

Ministry of. Communication & Information Technology, Govt. of India and 

respondent Nos. '2 to 5 are representing BSNL. Both respondents have furnished 

their replies to' the instant O.A. 

namely, Department of In their reply, respondent Nos 1 and 6 

TelecommJnicat:ioflS have.  argued4lt: S r 

(a) the applicant had joindas a$h®ffice/ 

29.1.1962 promoted /aS'Assitafl 
	 vil 

27.1.1971, on regular basis Ter 

Engineer (Civil) on adhbd basisi 
	

9'8' and 

Engineer (Civil) on 

adhoc basis w.e.f. 

as Executive 

nally regular basis 

w.e.f. 1.10.1986.  
\ \/ / / 

(b) 	That, DOT, vide 	 allowed the applicant to 

hold the post of Süperintending Ehgrr1eeTCivil) w.e.f. 28.12.1994 on charge 

holding basis (Annexure A-3 to the O.A.) wherein it was clearly stated that the 

officers so entrusted would be entitled to a charge holding allowance of Rs. 300/-

per month in addition to the pay they are drawing in STS Grade, meaning 

thereby that the applicant was entitled to pay in Pre revised CDA Scale of Rs. 

3000-4500/- per month. There was also a clear direction in the said order that: 

"the ádhoc appointment will not confer on the Officer any claim for seniority in the 

higher gade." 

(Ô) 	The applicant's pay however, was erroneously fixed in the . scale of Rs. 

3700-1 25.47Q0-1 50-5000/- and he continued to receive the tgher scale of pay of 

Rs. 3700-125-47,00-150-5000/- since 1994 without any approval of the 

--•• 	..--,.-.. 	 -• 	-•--...•.•. 	-.-•-----................ 
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competent aithority: His pension was to be fixed in the pay scale of Rs. 12000-

375-16500/-, equivalent to the pay scale of Rs. 3700-125-4700-150-5000/- and 

PPO dated 25.1.2002 was issued accordingly. His pay, however, was again re-. 

fixed in the higher Upgraded pay scale of Rs. 14300-400-18300/- w.e.f. 1.1.1996 

modifying his .pension vide PPO No. WBrINCAL/PP0-4464/01-02. When a 

revised LPC was prepared based on incorrect fixation, however, his pay scale 

was correctly revised w.e.f. 1.1.2006 on the basis of prerevised CDA scale of 

pay of Rs. 12000-375-16500/- as per documents received from the pension 

disbursing authority and the proposal received for fixation of the applicant's 

pension in theCDA scale of pay ofRs. 14300-400-18300/-, could not be finalized 

as clarifications as well as Service Book, LPC and Revised Form 7 were not 

made available from the office of theBSfttr 

- 	 . 	 • 	--- . 	. 	P., 
Respondent Nos. 2 to'5 namely, BSN.Ljn thelr\arguments, have broadly 

reiterated the contentionsof '...  
DOJ asjollows,- 	-- & 	 _ 

(a) 	That the applicaritwas al1bwedrtbholdthe.post ofuperintending Engineer 
TR 

I 
V-61

,
(Civil) w.e.f. bas!s'and it vsmade categorical that 

they would be entitled 

in addition to the pay 
I  

\\ 	i -)r-.. ey eredrawing in the 

of Rs. 300/- per month 

grade namely, the Pre- 

Revised central- Dearness AllowaeçCDjscale of Rs. 3000-4500/- and that 

the applicant, without approval of any competent authority, had actually received 

pay in. the scale of Rs. 3700-125-4700-150-5000/- in higher scale of pay from 

28.12.1994. 

(b) 	Again vide order dated 11.1.1996, the applicant along with 11 others, were 

promoted as Superintending Engineer (Civil) on adhoc basis w.e.f. 1.7.1995 and 

a specific direction was issued to the effect that "The, adhoc appointment of the 

officers to Superintending Engineer (Civil) grade is subject to their regularisation 

in the grade.-of Executive Engineer (Civil)." Though the applicant was regularized 

as Executive Engineer (Civil) w.e.f. 20.3.1997 1only, he had started to receive the 

higher scale of Rs. 3700/- - Rs. 5000/- since 28.12.1994 without approval of the 
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competent authority Hence, when the applicant superannuated as 

Supe\rintendng Engineer (Civil) adhoc, his pension was fixed in the pay scale of 

Rs. 12000-15000/- equivalent:to pre-revised CDA pay scale of Rs. 3700/- - Rs. 

5000/7 vide PPO dated 25.1.2002. His pension was again modified and raised to 

the upgraded pay scale of Rs. 14300/--Rs. 18300/- vide memo dated 26.4.2004, 

which, was in lear violation of instructions circulated vide DOT, New Delhi O.M. 

dated 27.10.1997 and against the clarifications given by the Ministry of Finance 

in. this regard.. Since the applicant had completed only 4 years 10 months and 11 

days in regular service in a Gr. 'A' post, such period being far less than the 

requisite period of 13 years, the applicant had no legitimate claim to be 

regularised as Superintending Engineer. (Civil) and hence the Original Application 

is devoid of merit. 

8. 	The criicial poi 

applicant is entitled 

1.7.1995. 

c' S 

c-' 	-ISSUE 	• 
N.  A\iI/A 
deterniiñatien

\ 
in ,thi 	i sOna nal J 

ng Engineer (Civil) w.e.f. 
a). 

Mg 

0 

cation is whether the 

,!NDINGS' 
N 

9(i) 	The Order to 	 is that dated 28.12.1994 

(Annexure Fk,  t1 to the reply) in whicht 	applicant, who was functioning as 

Executive Engineer (Civil), had been posted as SE (C), TCC, Siliguri on charge 

holding basis for a period of one year from the date he assumed charge or till the 

posts are filled up on adhoc/regular basis and for such charge-holding, the 

applicant, with others, was entitled to a charge allowance of Rs. 300/- per month 

as well as the pay they drew in the STS Grade. 

This has not been disputed by the applicant, meaning thereby he was well 

aware that he was only holding the charge of a Superintending Engineer (Civil) 

and was drawing a charge-holding allowance thereupon The STS Grade 

corresponding to the .pre-revised. C.DA Scale of Rs. 3000-4500/- would .hence be 

applicable in the case of the incumbents holding charge of Superintending 
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Engineer (Civil). It was also noted in the order dated 28.12.94 (supra) that, in 

case any of the aovè officers are not recommended for regular promotion to the 

grade of Executive Engineer (Civil) presently under consideration, his 

continuance in charge-holding process on the basis of SE (C) would be 

reviewed. This im:plies that the incumbents so considered on charge holding 

basis for SE. (C) were basically Executive Engineers (Civil) awaiting regular 

promotion to the grade of Executive Engineer (Civil) which was under 

consideration during the time of issue of the order,namely, 28.12.1994. 

As it is not the applicant's case that the scale of Rs. 3700-5000/- is 

applicable to,.Executive Engineer (Civil), the scope of his drawing pay in scale 

Rs. 3700-5000/- by virtue of order dated 28.12.1994 does not arise and, if any 

such orders have been so issudtM a 	rtivclrly erroneous and without 

(_ \ 
any support of competent dit 

(ii) Thereafter, on 11 

consequent to withdrwof 

the Grade of Ex.cufiyeE 

T issued an order 

and 12 officers in 

as Superintending 

Engineers (Civil) in the\pa9 .c1'of Rs. 37d@'i25470@'-1 50-5000/- on ad-hoc 
\ \• 

455, 	
4/ J1  

\ \  

t 	basis w e f 1 7 95' and uptoth"date (-€hbwr agairIt4'ach of them The applicant 

was shown to be placed on adhoc bars1rflhe pay scale of Rs. 3700-125-4700- 

150-5000/- upto 28.12,1995. 

This order was subject to the following conditions:- 

The adhoc appointment of the above officers to Superintending Engineer Grade is 

subject to their regularisation in the Grade of Executive Engineer (Civil). 

The ahoc appointment will not confer on the officers any claim for regularisation or 

seniority in the higher Grade 

This clearly implied that the incumbents named in the said order were 

Executive Eniners (Civil) subject to their regularisation in the Grade of 

Executive E.hginer (Civil) and also that such appointments as Superintending 

Engineers on adhoc basis w e f 1.7.9.5  would not give rise to any claim for 



8 	o.a.850 of 2013 with m.a. 46 of 2018 

regularisation or seniority in the higher grade namely, the grade of the 

Superintending Engineer (Civil). 

It is interesting to note that this is exactly what the applicant is 

claiming in the instant Original Application i.e. regularisation in the higher grade 

of SE (C) w.e.f. 1.7.95 which is clearly precluded by the orders of the 

respondents dated 11 .1 .96 which was never' challenged by the applicant 

(Annexure R-2 to the reply I A-4 to theO.A.). It is reiterated that, the applicant's 

drawal of a higher pie-revised CDA scale of Rs. 3700-5000/- w.e.f. 28.12.1994 

was erroneous. The Executive Engineers (Civil) were ultimately regularised on 

5.11.2002 whereby, it was directed that the applicant had been promoted w.e.f. 

1.10.1986 onnotionally regular basis and the date of actual regular promotion,  

was 20.3.1997. Therefore, the datofá&taFreguiar.promOtiOfl of the applicant to 

the post of Executive E 	
//A 

ineer1was o\i 997 the date when 

c 	 •\ 
recommendations of DPC were1forwardedb..UPSC. 

(iii) 	The Min!stry of frirnce adClgr fl 	 ai,  Issuejas sought by the DOT, 
I 

'which is reproduced bèlb:- 	 ' 

Clarification sought bDépITtifld1t ' qiifi'a,tior'given by MOF 

1. Whether 	the 	upgrde&pày' '': th'áyØ'graded pay scale of Rs. 

scale 	of Rs. 	I 4300/- ,4300- 18300/- is applicable to 

18300/- is applicable' to Direcr ' 	 all 	the ,SE's 	whether 	Direót 

Recruitment Gr. 'A' officers and ROcru its 	or 	promotees 	who 

promotees. 	' 	 ' 
were holding the post as on 
1.1.1996 	and had put in 	13 
years of Gr. 'A' service on that 
date.. 	However, 	in 	case 	of 
promotees, the condition of 13 
years of regular Gr. 'A' service 
would be relevant, through JTS 
like direct recruits, if they enter 
through STS directly, then only 
9 years of Gr. 'A' service will be 
required. 

2. Whether Officiating period in Or. 2. As 	already 	clarified, 	only 

'A" 	post shall be taken into ' 	 regular service in Gr. 	'A' post 

accoUnt for computing 13 years ' 	 shall be taken into account for 

of Gr. 'A' officer. Oornputing 13 years of Gr. 	'A' 

service. 
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From the above mentioned table it is abundantly clear that the upgraded 

- 	 - 	 ------.__LI_ L_ II 

pay scale of Rs. 14,300-1ö3UUI- wouta oe appiicaoie LU all the Supe, IIILIIUIII 

Engineers who were holding the said post on 1.1.96 and had put in 13 years of 

Gr. 'A' service on that date. In the case of promotees, however, if they enter 

through STS directly, then only 9 years of Cr. 'A" service is required. 

Orders dated December, 1994 and June, 1996 clarify that the applicant 

had been officiating throughout and, as he was promoted only w.e.f. 20.3.1997, 

by the time he had superannuated on 31.1.2002, he had completed 4 years 3 

months 10 days in a Cr. 'A' post which, being significantly shorter than the 

requisite period of 13 years, did not entitle the applicant to the upgraded pay 

scale of Rs. 14300-18300/-. The incorrect preparation of PPO on the basis of 

higher pay scale may have arisen fro4m tthea,ct that the applicant ha'd been All 

erroneously drawing the re-revisd;Øayscale of' Rs. 	3700-5000/- w.e.f. 
\ 

28.12.1994 and thereáft 	 O0-1ffi09/- w.e.f. 1.1.1996 to 

- 	-- 	, 	'.. 
20.3.1997 and had continuedtoreceivefhesame scale w.e.f. 20.3.1997 to 

31 32002 by which time he had jsupannued Hence, the applicant's 

contention is that he was IiIe?or promo on ,tb\the/post of Superintending 

\ \\  
Engineer (Civil) w.e.f. 20 31997..and NMI puti...13yars of service thereafter in 

regular scale as Cr. 'A' Officer so asto b entitled as a regular Superintending 

Engineer (Civil), is not borne out by records. 

(iv) 22 Executive Engineers (Civil) junior to the applicant but who were in 

service were regulärised as Superintending Engineer (Civil) as on 5.1.2005. 

Admittedly the applicant was not in service as on 5.1.2005. 

The applicant, further claimed that as he was holding the post of 

Superintending Engineer (Civil) w.e.f. 28.12.94, he has put in 9 years of regular 

service w.e.f. 1.1.0.86 which entitled him to the scale of pay of Rs. 14300-18300/. 

What the applicant has, not disclosed is that he was actually tiolding the post of 

Executive Engineer (Civil) w.e.f. 1.10.86 on notional basis and was only made 

regular w.e.f. 20.3.1997 when the recommendations were sent by UPSC and that 
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he had held the post o Superintending Engineer (Civil) we f 28 12 94 only on charge 

Iholding. basis. The orders placing him on a charge holding basis had a clear stipulation 

that the charge holding basis of SE (C) was in STS grade and the applicant was not, 

under any circumstances, entitled to regular service of Executive Engineer (Civil) .e.f. 

1.10.1986. 

In Keshav Chandra Joshi v. Union of India, AIR 1991 SC 284 it was held that 

promotions are given on ad hoc basis either when direct recruitment is held up or a 

stop-gap arrangement is necessary due to administrative exigencies or to meet 

emergency or unusual situations. If such ad hoc or stop-gap arrangements are made de 

hors the rules then, unless subsequently regularized, such promotees do not have any 

substantive right as promotees and their entire length of service as adhoc promotees 

cannot be counted for eniority. 

Also in Badri Prasad v. UnJnofndiar 

observed that:  ad ho 

working for a long pe. 

(v) 	The fact that U 

scale of Rs. 3.700-5' 

benefits to which he i 

10. 	Thi.s matter, h 

'SCC 304, the Hon'ble Court 

yen after continuously 

ly drawing pay in 

inaccurate pensionary 

'sporident No. 1 and 6 

who has sought certain 	 2 to 5. We therefore dispose of 

this O.A. by directing the respondent Nos. 2 to 5 to furnish forthwith the documents as 

had been sought for by Respondents No. 1 and 6 vide their letter dated 12.5.2005 (as 

referred to in para 6.12 of the reply of the respondent Nos. 1 and 6 filed on 26.6.2015) 

and, after receipt of such records, Respondent Nos. 1 and 6 are to take appropriate 

decisions as per Rules. 

The entire exercise is to be completed within 12 weeks of receipt of this order. 

11. 	The O.A. is disposed of accordingly. There will be no orders on costs. 

(Dr. Nandita Chatte.rjee) 	 (Bidusha Banerjee) 
Administrative Member. 	 Judicial Member 

,sP 




