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. CENTRAL ADMINISTRATIVE TRIBUNAL
" KOLKATA BENCH, KOLKATA

=7/ No.O.A.8360f2017 - . Date of order : sfm)zms

Hon’ble Ms. Bidisha Banerjee, Judicial Member
Hon’ble Dr. Nandita Chatterjee, Administrative Member

Noorul Hoda,
Son of Late Md. Hasan,
Permanent resident of Village — Serhwa,
P.O. - Jogia, P.S. - Ramnagar,
Dist. - West Champaran, Bihar,
Aged about 57 years,
Presently working as
Superintending Engineer (Elect.), -
Civil Construction Wing,
~ All India Radio,
Under Prasar Bharati at Kolkata :
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’ astrl Bhawan
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2. The Secretary, :
Department.of-Pefsonnel, Public Grievances &
Pensions, Lok Nayak Bhawan,
Khan Market,
New Delhi - 110 003.

3. The Chief Executive Officer,
Prasar Bharati,
Prasar Bharati House,
Copernicus .Marg,
New Delhi - 110 001.

4. The Director General,
Akashvani Bhawan,
Parliament Street, |
New Delhi - 110 001.

5. The Chief Engineer,
Civil Construction Wing,
All India Radio, |
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6™ Floor,
Soochna Bhawan,
- CGO Complex,
Lodhi Road,
New Delhi - 110 003.

.. Respondents

For the Applicant : In person
For the Re,sponde'nts + - Mr. B.P. Manna, Counsel

ORDER

" PER DR. NANDITA CHATTERJEE,  ADMINISTRATIVE MEMBER:

The applicant has approached this Tribunal in the third ro‘und of litigation in
a sequel to O.A. No. 1127 of 2012 and O.A. No. 127 of 2017 sc—_:eking relief as

- woStrge.
under: | - éﬁ-(\\ | d (‘/if A
1) That your Lj_cird‘s%‘lps {

P i @
Ay K OF e
xayﬂp% FfaC}%usly p%ﬁ to quash an set a

site the  impugnedy'speakiNg\o[uey -140192/7/2017-BA(E) dated
ey s 0! 9]

g 3 -

B

29.5.2017 beingfilggal in

(1) That your { L@Zrdshi } -aﬂ‘ﬂbe 'ggao;busly ;pléased to direct the
ReSpondentW@1 to holadrée ﬁ}l”-;é"’mmitteéﬂmeeting to consider the
fitness of the\app/ic;a{t;t%@rggé‘g_@%,ae Pay of f10000/- at SAG Level

with effect from 23 1f2 043 within alﬁéﬁo\g\(ﬂf 30 days from the date of

receipt O}fﬁ}Of_deI\’\O%f‘th,'\l/SlfHOf?:b’e Tribundl. &/

(2) That Your Lordships ma‘%fig;\rfﬁéépe»\g{aéia:sly pleased to direct the
Respondent No. 1to D y@%‘ben&aﬁ?or his sorrow and sufferings
and cost of the case may-please be.aw Tded in favour of the applicant.

' (3) That any other order or orders be passed as your Lordships may please

deem fit and proper in the interest of natural justice.”

2. Heard the applicant in person and Ld. Cbunsel for the respondents,
examined pleadings and documents on record, particularly, DOP&T's Office
Memoranda dated 19.11.2009, 14.12.2010 and 18.1.2011 respectively. Ld.
Counsel for respoﬁdents has submitted written notes of arguments.

3. The applicént’s case, in brief, as submitted: by him in person, is that he had
joinéd the Civil _Construction Wing, All‘lndia Radio under Prasar Bharati as
Assistant éngiheér (Elect.) on the recom!mendation of UPSC on 11.7.1988 and
was .thereéftet ';;)f.o'moted to' the post of Executive Engineer (Elect.) on adhoc

basis on 23.12.1996 and on regular basis on 13.4.1998.

bt
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Tt_‘tat, thereafter, he was promoted as Superintending Engineer‘ (Elect.) on
| regular basison 8.10.2013 and has b"een enjoying Pay Band — 4 with Grade Pay
| of Rs. 8700/- since 23.3.2012 as per Order No. 1/2015-BA(E) dated 3.3.2015.

That the applicant had entered Gr. ‘A’ service on 23.12.1996 and has
cOmpleted- 17 years of regular service on 22.12.2013 including more than one
. year's se_rvicje'in PB-4 with Grade Pay of Rs. 8700/-, these being the requisite
conditions whioh entitle him to the grant of Grade Pay of Rs. 10,000/-.

That, the 'dist‘inotivon between organized Gr. ‘A service as per O.M. dated
~ 18.1.2011. has been dec|ared of no relevance as per judgment of_,the Hon’ble
Apex Court in Civil Appeal No. 793 of 1998 and that he was granted PB-4 with
Grade Pay'of Rs. 8700/- w.e.f. 23.3. 2012 on the basis of judgment in O.A. No.

1127 of 2012 subsequently upr}%ld\ by! fRé fHon pl High Court, Kolkata and the
}

N
“Hon'ble Apex Court. M i 7”%5 P
N

‘\ s

\
That, the appllcant@ad repres&t\fe‘d‘z/nﬂ 9. 2016«to‘\respondent No.1 and

2/

' thereafter not havmgtre&elvedf nyresponse' onuthe same} had approached the

7NN

Tnbuna| W|th O.A. No(~—"127 of “20 ‘Whlchrwas dr‘posed of d|rect1ng the

S TN
respondents that m the eve rft‘,th‘ ppllcant was foun d Ait for promotion to the
\M/

Grade as clarmed he may be,g aWehef
As the respondents vide their $peaking order dated 29.5.2017 rejected his
prayer the applrcant has approached this Tribunal in the instant Original
Appllcatlon praying for quashing of the said speaking order of the respondent
authorities a’_nd to direct the respondents to convene a screening committee
meeting to consider his eligibility to.t_he-Grade Pay of Rs. 71 0000/- at SAG level. |
' _The-a_pplicant has advanced, inter alia, the following grounds in support of
“his claim:- o |
(a) That .he is legally entitled for the relief prayed for as because the
respo;ndents are bound by the decision of Govt. of India and
| (b) On the basis of the principle of equal pay for equalvwork, the respondents
should grant him the relief prayed for.

et
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4, Per contra the respondents, in their counter affidavit as well as in their oral

. arguments have argued that the apphcant had entered service in the Civil

Constructlon Wing of AII India Radio and the recruitment rules of Engineering

service in . CCW as notified on 20.6.1985 namely, “All India Radio Civil

Construction Wing (Group — A and Group B Post) Recruitment (Amendment)
Rules, 1995", clarifies that the said service is in the category of General Central
Service and not Organized Group - ‘A’ Engineering service.

That, the DOPT O.M. No. AB.14017/61/2008-Estt. (RR)/Pt. dated

18.1.2011 relates to qualifying service for promotion to SAG/HAG grades in

Organized Group ‘A’ Engineering Service subject to fulfilment of certain

conditions ie availability of post/vacancy to be granted after following the due

. process of promotlon and not o aut dm'attctg’r,gnt of“Grade Pay of Rs. 10000/- As

3)0'

the apphcant does not bel olg to Q@am‘z‘edbGroup ‘éi\\Engmeermg service, the

> AN\ )}‘fﬁ;
DOPT O.M. dated 18.1. 25:'11 i ﬂm‘gtsaﬁpfl‘icab_e"to khlm and that the contention of
: t
iy L
e?‘ﬁ“*ergamzed Gr ‘A’ service and

* /// W

'unorganlzed service has)been done away wnth the Judgment of Hon'ble Apex

S i

/\,\} o

- Court in Appeal (CIVI|) NO‘ 793" ef 1998 State of |zoram & anr. v. Mizoram

.
Englneermg Serwce passed\n 5*2@04\"ré‘lates/tAe term ‘organized’ and

N

u,n,organlz,ezd_’, in the literal sense. The"Respondents have further contended that

the Hon’ble, Apex Court had observed that the main reason for dubbing
Engineerind Ser\tice as an unorganized service was absence of Recruitntent
Rules. The?Engineering Service in CCW on the other hand, has well laid down
recruitment rules'} |

Hence the Apex Courts judgment was specific to the application of pay
scale to State Engineers of Mtzoram and not to Engineers belongmg to General

Central Servtce including the englneers of CCW, DG, AIR. The respondents have

' alsd cited the Hon'ble Apex Court's decision in Ashwani Kumar Singh v. Public

Service Commission & ors. JT 2003 (6) SC 184 and ONGC Ltd. V. Official

,Liquida‘to‘rvto_f M/s. Ambika Mills Co. Ltd. & ors. AIR 2014 SC 3011 to establish

L

&,
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that it is a vyell s?ttled principal of Iéw that judicial pronouncements are to be

applied in _acdordénqe with the factual situatipn of case concerned..

The point of determination in- this Original Application is whether the
a'pplicant is'{e'ntitléd to the Grade Pay of Rs. 10000/- in terms of DOPT O.M. No.
AB.14017/62/2008-Estt (RR) IPT at. 18.1.2011.

g FINDINGS
(i) At the outset, we refer to the Office Memorandum dated 18.1.2011 which
'- a,riseé:frombORT'O.M. of éven No. dated 15.12.2009 whereby guidelines were
issued for’ amehd,rﬁenf of Recruitment Rules for incorporating the eligibility
requiremer_it for bro_motion to SAG and HAG levels in organized Gr. ‘A services.
DOPT's O.M. No. AB 1401 7<§Q?420®8§Ei'§ﬁ9 ’(R;R) dated 24.4.2009 had first

introduced the scope of: n@:n&u;%io\ﬁﬁ{?ﬁ’ﬁgfadaﬁ%n /;f;(bc\ Officers of Organized
\‘1\ Wf&zs/ | )

Theldafneis repréduced below:-

~ ,
Group ‘A’ Services in PB-3%nd éEB
. : b Ay 3

: [ - * > % SR '
“G.1. Dept. of I?eé:j& Trg%;f@.'lﬂ.} e EB;1r4~Q.‘1 7/64/2008-Estt. (RR), dated
. : - 244526009 4

o 3 SR L O TINNY .
| Non-Functional upgradation‘f@mper'*’@fir'g’a‘niz’é&f@‘rogp ‘A'/Services in PB-3 and PB-4
o (N &N

Consequent upom\theé’écég@cg.@f*mg{yggo‘f}\méfgrdaﬁons of the Sixth Central Pay
Commission, the foIIowing‘*‘e@S@\fe""@g’l‘ﬂé‘d1‘/5"' ’ //////

"

- -
(i) ‘Whenever an IndianAdministrative Services Officer of the State of Joint
~ Cadre is posted at the Centre to a particular grade carrying a specific grade
‘ .+ pay in Pay Band 3 or Pay Band 4, the officers belong to batches of
- © Organized Group A Services that are senior by two years or more and have
not so far been promoted to that particular grade would be granted the
same grade on non-functional basis from the date of posting of the Indian

L Administrative Service Officers in that particular grade at the Centre.
(i) - Grant of higher would be governed by the terms and conditions given in

! Annex-l.

(ii)  Appropriate amendments in the Service Rules may also be carried out.

(v)  Establishment Division of this Department will issue orders from time to
time, in consultation with the Establishment Officer, intimating the batch of
the officers belonging to the Indian Administrative Service who have been

. posted at the Centre in the various grades of PB-3 and PB-4.as well as the
| date of posting of the first officers belonging to the batch.
2. Grant of higher scale (ie. pay band and/or grade pay) under these
corrections would be with effect from 1.1.2006, wherever due and admissible.”

(emphasis supplied)
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Presently, DOP&T, vide No. |-11019/-5/2017-CRD dated 3.4.201%7 has
defined the concept of organized services and, on the basis of inputs received
from cadre controlling authorities as well as records available with DOP&T, a list
of 52 services has been declared as organized ‘A’ services. According to the said
crrcular '(|) An Orgamsed Group ‘A’ Service is one which is constrtuted
consciously as such by the Cadre Controlling Authority concerned and such a
service can be canstituted only through the establrshed procedure. The
procedure of declaring a service as Organized Service is same as that of Cadre
Review."

The attributes of such organized services as notified vide DOP&T's O.M.
dated 20.1 1_.2609_ (Annexure A-1 to the O.A.) have been reiterated.

The Prasar Bharati (Broad .'g’*SC dtporation_of India) Act, 1990 in para

{X try,
A ¢
11(2), as substrtuted wef‘“*5320¢12*‘ state}s At}hat all ‘ofﬂcers and employees
-\ 24N N

recrurted durrng the penod onorxafterh%a/gporntedwdate till the 5" day of

October 2007 shall be on deemed"ﬂu’jf-f“ﬁa‘r‘r‘to the Co _,po‘ratron w.e.f. 1.4.2000

. ‘ oY J
or the date of their jormng servrglf Cor‘pdra'tion' whichever is later and until
\ .

- ‘-..-.«

&
\/ N
P

o

their retirement U QQ},

t

As the applicant, by hls\ov:/’n‘ *’édmlssron /J6l/ned the All India Radio and
>

Prasar Bharati in July, 1988 his service™c ﬁi‘dtrons and recruitment rules will be.

,ﬂ;a’

that as applicable to the Civil Construction Wing of All India Radio/Prasar Bharati
subject to consequent amendments.

Hence the applicant's service namely in CCW, AIR is not one which has
been const‘ituted consciously, as such, by | the cadre controlling authority

concerned whichis a basic requirement to be treated as organized Gr. ‘A’ service

in terms of DOPT's O.M. dated'3.4.2017 (Annexure R-2 of written notes of

arguments of the respondents). -
(i) The next -issue is parity of work between the Engineers of Civil

Construction Wing of All India Radio (Prasar Bharati) and that of the Engineers in

i,




-

namely the Supermtentﬁtg Eng Jpe«'ﬂi’
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the Organized Gr. ‘A’ services. The appticant has nowhere averred that the
functional responéibilities discharged by him and that-discharged by Engineers in

the Organized Gr. ‘A’ services are uniform. Herein, we refer to the principle of

'reasonable classrﬁcatron wherem the Hon’ble Apex Court have upheld

classification of employees for the purpose of pay scale having regard to diverse

criteria. The charge of discrimination, if any, may also fail if the employees
belong to different units. In Central Railway Audit Staff Association v.

Director of Audit, Central 'Rar'lway AIR 1993 SC 2467 and in Ajit Singh

' Cheema v. The Punjab Agricultural University 1992 (8) SLR 70 (PH) it was

noted as a settled principle that the claim for parity in pay has been rejected
where it was demonstrated that the employees were not functionally equivalent.
Further the Principal. Bench of”Ce‘ﬁtraI‘Admmrstratlve Tribunal, in O.A. No.

L/ \.
\\ L
3404 of 2011, whrle relyrng;en therorders+of the CH ible Apex Court in Deb

Lt

. /‘
AN /A &
Narayan Sh am v. Staté‘@”of est, e'él/ re"ected the elatm of the applicant,

'. -
lvii?)"inaSSB, on the grounds that the
o)

(N

_ applicant | has not been‘able to produceémyt‘ ngible eviden Z:e in support of parity

ot

. \ § N\
and held that different sewrcésv ye differentyjeb unre’ments and prof iles and
\ r\\m/"\ \\/é/q/
N, / A3
parity cannot be granted on certaln superﬂcra similarities.

(i)  The appllcant has cited, m‘hls stj p t, the ratio upheld in State. of

Mizoram & anr. v. Mizoram Engineering Service Association & anr. delivered

~on 6.5.2004 {Appeal (Civil) No. 793 of 1998], wherein the Hon'ble Apex Court

had held as.follows:-

. For fa//ure of the State Government to frame recruitment ru/es and
bring Eng/neer/ng Service within the framework of organ/zed service, the
‘engineere cannot be made to suffer. Apart from the reason of recruitment
rules of Engineering service, we see hardly any difference in organized
and unerganized service sb far as Government service is concerned.."

. While hozlding that nothing has been pointed out as sought to be conveyed
by 'use of words ‘organized service’ end ‘unorganized service’,b the Hon’ble Apex

/
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- Court, however,-had restricted the scale only to the posts of Chief Engineer and

Ad_dit_i'onalY,ChiefE.ngineer. This Tribunal also, in an earlier O.A. bearing No. 1127
of 2.012', ies,ue.d' an order dated 3'0.8.2013} in favour of t'he' applicant, placing
reliance on the above mentioned.,judgerhent in Civil Appeal No. 793 of 1998
A(supra) with the observations that since the post of Superintending Engineers

(Elect.) of the Construction Wing of AIR had earlier been giifen the pay scale in

- Pay Band 4 with Grade Pay of Rs. 8700/-, denial of the same to the present

applicant is abundantly unfair.

It is,;s_een,"however, while that the Hon'ble Apex Court’s jUdgment is of
2004, the bO_P&T has issued Office Memoranda clearly stating what should be
the cence'pt and attributes of Organized Gr. ‘A’ Cenfral Service vide their O.M.
dated 3.4. 2017 and that dated 20&1'1 12009 {gespectlvely, thereby distinguishing

A 7P AN
Organlzed service from Uno‘i’ganlzed"‘é"" erviceR, ¢

r / :\

\ PN "
e} h\fde’fders hvad catedoncally referred to the

.,

Secondly, the Trlbunal ingts

(,

| fact that the PB-4 i.e. Grg)de Pay’of‘R?Z \ had been- glven to Superintending

' Engnneers of CCw, AIR“In the past o averment r;nade before us by the

applicant that a Grade ﬁ’ay Q\){/Ré\mOOO/- hadybeen\accerded to Superintending -

"“‘wu...—.-/

Englneers in CCW AR in the p\asi\ ek /

M___M/ ’/

Hence, the perspective in which the"6tders were passed by this Tribunal in

O.A. No. 1127 of 2012 differs from the present context.

(iv) The applicaht has challenged the speaking order dated 29.5.2017
(Annexure A-1 to the O.A.) and the operat|onal paragraph of the said speaking

order is reproduced below:-

“11. Whereas, Shri Hoda belongs to General Central Service and
governed. by specific Recruitment Rules namely “All India Radio Civil
Construction Wing (Group -A - and Group-B post) Recruitment
(Amendment) Rules, 1995”. Further, as stated herein abové at para 6, as
per All India Radio Chief Engineer (Civil) (Level-ll) Recruitment
(Amendment) Rules, 1995, the. promotional post. of Superintending
- Engineer (Electrical) is Chief Engineer (Civil0 (Level-1l), whose sanctioned
strength is one. For promoting to the post of Chief Engineer (Level-l), the
method of recruitment is by promotion from Superintending Engineer
(Civil)/(Elect.) with 7 years' regular service in the grade failing which by

" transfer on deputat/on However the post of CE (L-ll) at present is filled
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~ up. Therefore, no vacancy of CE (L-ll) exist as on ‘date. For want of a
vacancy, the.case of Sh. .Noorul Hoda does not have any merit for
consideration of granting him grade-pay of Rs. 1 0000/- and the same is
hereby rejected.” -

The relevant e.xtracts of DOPT’s Q.M.' dated 18.1.2011 is rep_rodu’ced '
below for betﬁer understanding of the issue at hand. The following is inferred from
DOPT's O.M. dated 18.1.2011:-

“ ' No. AB.14017/61/2008-Estt. (RR)/Pt.
Government of india 4
Ministry of Personnel, Public Grievances & Pensions
Department of Personnel & Training
New Delhi

Dated: 18t January, 2011
OFFICE MEMORANDUM

‘o Sub: - Qualifying service for Er,omotion'--to;S‘uAG/HAG Grades in Organised Group
: ‘A’ Engineering S(s@{cg}-% i‘r;eg'afrﬂm%s/. N

This Depaftment ,V;de‘f?'-O?M’fbfn@ven f~;ﬁo.‘3\(‘ia_1ted 15.12.2009 had issued

T % -]

f-guidelines for a,mendrgle;ﬁt\%f\x%iryiceﬁ@ules ’ff@rf‘zinc'orporating the eligibility

*requirements fof Bromofioio:SAG: nﬁfEIA‘Géievel i’Ordanized Group A services.

2. The‘ métter hasybeer EXAMINE ’,finser_;éfépect of the Organized Engineering
 Services wherghe fun&'&ﬂ@%&t@;@ée Pay ohR<. 8700/- and the eligibility

: requirement‘\fofrﬁSAG |ev§§i§§( yga%s’ﬁrh JAG grad‘e".‘Aécordingly for promotion to

s

SAG (PB 4 Grade P@gf%@wfﬁﬁelm@anize  Engineering Services, the

| G e N S kw Y
eligibility requnrgqfnt@l;ﬁliﬁg\\j\@?

&y . 40N f
“Officers innthe rédéaé*ﬁ‘féSuﬁé}ﬁlfemﬁgg?‘ ngineer and equivalent (PB &
Grade Pay of‘Rst"B?@O/—jawith 3 _years reqular service in the grade or
~ officers in the graBEW‘Sup‘éTinfénding Engineer/equivalent with 17 years
regular service in Group A posts.in the service out of which at least 1 year of
~ regular service should be in the PB-4 Grade Pay of Rs. 8700/~

! o

(a) The DOPT O.M. dated 18.1.2011 is subject to fulfilment of certain
conditions i.e. availability of posts/vacancy and subject to following the
due process for selection. Hence grant of Grade Pay of Rs. 10000/- is
not automatic. ‘ ' |

(b)The title ©f the O.M dated 18.1.2011 is “Qualifying service for promotion
to SAG/HAG Grades in Organized Group ‘A’ Engineering service —
regarding.” -

(emphasis supplied)

e

Hence, it.v‘is undisputed that the O.M. of DOPT dated 18.1.2011 refers to

. prdnﬁotiq‘h.and not automatic upgradation.

=
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We seek the guidance of the decision-of Hon’ble Apex Court in this regard

‘who has Held in T.R. Kapur v. State of Haryana AIR 1987 SC 415, that
-although promotion is a normal incident of service, the true effect of the condition

- would depend on the nature of the right created which would in its turn ultimately

'dep'end on a proper interpretation of the relevant rules or norms of promotion
applicable- to t-he:'_‘service. Such rules or norms almost invariable preserve the
employer’s p",rerogative of ohoice and therefore it has been repeatedly said that it

is a condition of service in the sense that the employee has only a right to be

‘4 considered for.-promotion and not a right to be promoted.

In N.G. Prabhu v. Chief Justice (Kerela), 1973 (2) SLR 251, promotion
has been distingﬁuished from upgradation in the sense that main purpose of

upgradation of a post is to c‘o.rife‘ht-ﬂ?téﬁoialz .b‘eneﬂts and promotion is an |
Ay .

3

nt-post 58] oﬁiﬁ‘lchﬁn mcumb ntis to be promoted

77/ (z N

ereby,

“’t | !

kY < o /;)\;“\

the avallabtllty of vacanCtes(nn/tpé\p@motlonal Jolol *‘E,e/sp eaking order does not
\ N d . R : 7

\

debar the applicant to be plac\;\edql the' Zone oLcop&deratson for promotion but
S i

only states that such promotions \v:/\o‘ﬁla"be“é'c:ﬁfa/ted on availability of vacancies.
- In his pleadl_ngs, the applicant has stated as follows:-

~ “This application is preferred for challenging impugned Speaking Order No.
, V-11012/7/2017-BA(E) date 29.5.2017 passed in compliance of direction
of Hon’ble CAT, Kolkata in O.A. No. 350/00127 of 2017 of the applicant,
declining right of consideration to the promotion to SAG level i.e. Grade
Pay of Rs. 10000/- even after fulfilment of all criteria by the applicant.”

(emphasis supplied)
' The applicant has claimed the benéﬁts in terms of the Office Memorandum

dated 18.1.201 1, vt/hich obviously refers to promotion to SAG/HAG grades. It has

t

. been admltted by the applicant that his basic prayer is for consideration for

promotlon to the post of SAG Grade and not upgradation to the SAG grade and

logically, to merit"p;r'omotion to the SAG level, a vacancy has to exist.
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is oral argurhents, the applicant has produced the pay slip of the

During hi
Chief Engmeer CCW, CDO, AIR for the month of I\/Iay, 2018 proving thereby that

the post of Chief Engineer, CCW, CDO, AR is occupied confirming the -

;contentio'ns of the speaking order that no vacancy exists.
Accordingly, the applicant has to wait his turn according to seniority and

service rules to be_promoted to the post of Chief Engnneer and thereafter to the

SAG Grade Pay of Rs. 10000/-.

We,: therefore dispose of the O.A. by directing the respondent authorities

to conslde'r the applicant’s claim for promotion as and when vacancies made

s in this regard.

available and in accordance with the various policy guideline

There will be no orders on costs.

. ‘;u-..‘«

(Nandlta Chatterje i -

Admmlstratwe Membe

o

L
o

SP

o g g

pp— -

e

e g





