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" CPC No. 350/00002/2015

- Present:

- CENTRAL ADMINISTRATIVE TRIBUNAL,

 CALCUTTABENCH
KOLKATA

| Hdn’blé Ms. Bidis_h'.a‘Banerjée, Judicial Member
Hon’ble Ms Jaya Das Gupta, Administrative Member

_ Bimal Chandra Paul, son of Late Debendra Chandra Paul, age'd -

about.58 years, residing ast Sehoraphuli, Jagadhatri Para, Post

Office;Sheoraphu'I,i, District Hooghly, Pin-712223. - o

. ~ Ajoy kumar Roy, son of Late Provash Chandra Roy, agéd ébonéjt
. 52 yéars, residing at ‘Central Government Quarter, Tollygune -
Type | Block 3, Flat No. 37, Graham Road, Kolkata-700040.

. Salil \De, son of Late Sudarshan De agéd about 49, yeérs,
~ residing at 31, Ashutosh Pally, post office Garia Kolkata-700084.

Gopal Chatterjee, son of Shri Kanai Lal Chatteriee, agéd about
55 years, residing at Flat No.2, 3/71, Azadgarh post office:

Regent Park, Police Station, Jadavpur, Kolkata-700040. |

| - I :
Surajit Rouith, son of Late N.N.Routh, aged about 5ap years, .
residing at 43/2, Babu Para Road, Purba Putiay Police Station -

Regent Park, K olkata-700093. S

'Rumku Bhattacharjee, wife of Sri L.N.Bhattacharjee, aged about

57 years, residing at 3/10, Surya Nagar, ‘E’gst Office Regent Par_k,

" Kolkata-700040.

.~ Narayan Chandra.Dey, son of late Suren Chandra Dey aged
- about 49 years, residing at Central Government: Quarter,
* Tollygunge, Type 1, Block 1, Flat No. 1/6, Graham 'Road,
- Kolkata-700040. , TR

" Harihar Ram son of Late B.L.Ram, aged about 50 yeavr;é; residing -
- at Central Governmetn Quarter, Tollygunge, Type 1, Block-3, Flat -

No. 35, Graham Road, Kolkata-700040.
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" Swapan Pal, son of late Akshay Chandra Paul; aged about@@i%g '.

years, residing at 01/79, Sree Colony, Post Office Regent Estate,
Kol!(ata-7_00'092. = g

"40. Ashis -Guha, son of Shri Chittarasnjan Guha, aged about 54 )

years, residing at 35/A, M.N.Bose Lane, Masterpara, Post Office. -
“Konnagar, District-Hooghly, Pin-712235. - | .

Dulal Dey, son of Late Suren Chandra Dey agedabout 45 years, '-
residing at C 81/A, New Rajpur Road, Garia, Kolkata-700084. -
Mridul Sengupta, son of Late Sushil Kumar V'Sengu'p.ta, aged -

about 52 years, residing at Madhya Nirachal, Post Office Birati,
Kolkata-700139. : ‘ : e

Sk. Md. Akram, son of Sk. Wahidullah, aged about 45 years,
. residing at Village Dighirpar, Post Office Kulakash, District =
| Hoo'ghly,.Pin-712404. | o

Kriéhna Majumdar, wife of Shri Pritam Majumdar, aged about 51 |
years, residing'at;Phquukur Road, Chinsurah, District-Hooghly. o

Pranab Dey‘son of late Nakshatra Dey éged about 51 yﬁeags,.f
residing at 10, Ashutosh Pally, Garia, Kolkata-700084. - - - ‘

Al the Applicants No. 1 1o 15 are working as
| Examination Work Attendant in_the office of Staff -

: .SeIeCtion, Commission under Regional Director, Staff
. . Selection Commission (Eastern Region), Kolkata .on
S temporary basis more than- 20 years. -
| : “.......... Applicants

" FOR THE APPLICANTS . MR.P.C.DAS, ADVOCATE

- -VERSUS- - : . o

Union of India service through the - Secretary, Ministry of -
Personnel, Public Grievance and Person, Government of India, .-

Department of Personnel & Training, iVorth Block, New Delhi-

110001.

" The Chairman, Staff Selection Commission,‘Goye‘rnme‘nt,of
India, Block N o. 12, CGO Complex, Lodhi Road, New Dehi-. -
- 110504. | - . T

~ The Regional Director (ER), Staff Selection Commission,
Government of India, Department of Personnel and Training; 18t
" MSO Building, Nizam Palace, 8" floor, 234/4, A.J.C.Bose Road,

Kolkta-700020. | .
' ‘ Respondents -

" FOR THE RESPONDENTS ‘MR.S.SANYAL & MR.P.MUKHERJEE, ADV

/ ,)\f\-
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| MS JM(A DAS GUPTA, AM:

ORDER

Thrs case has a chequered career of rts own The

| PetrtrOners in this CPC approached before thrs Tnbuna| in OA No.

1156 of 2013, alIegrng inter alia that though they were the temporary ‘,

status holder casual labour workrng in the Department srnce 1986 or

| thereabout yet the Respondents: regulanzed the servrces of such of the :
sual Iabourers who were not only junior to them but also workrng o
under the Department only from 1989. Hence, they had sought
direction to the Respondents to regulanze them in the servrce with
grant of all consequenti’al benefrts. The matter was contested by the o

Respondents.

2. The. Iearned counsel for the Applicants ‘referred to the

’decisions""relred on earher by the learned counsel for the appllcants on _

similar issues, of the Hon ble High Court of rendered in the case of .

- O P. Trwarr v Union-of India and Others in WPCT No. 16760 of 2004

- relevant paras of whrch are mentroned herein below:

]
-

“5.  After protracted Imoatron the petrtroner was

granted temporary status on September 29, 2000. Since
~ the petitioner was still not regularised he filed a further OA

No. 1456/2003 primarily on the ground that 14 junrors have
- marched over him to the Group D post and he has been
" overlooked. The said Original Application was u[trmatety :

‘decided by the impugned order dated October 14, 2003. -

whereln the Tribunal in para 9 and 10 holds as under

~ ‘In OA 324/1997 applicants’ name though
figured in the list of non eligible -daily wagers for
regulansatron was struck off and it had been directed
to consrder the entire service of the applicant,




1gnor|ng the provision that he was not in position. on
the date of promulgation of the Scheme. Keeplng in
view the aforesaid, applicant was conferred upon -
temporary status, but the fact remains that those who.
were subsequently re engaged have rendered more
service than applicant he cannot be treated senior to ,
them. These persons continued from 1989 ftill =
regularisation on casual basis, whereas applicant was
disengaged. However, keeping in view his number-of -
- days service rendered by him and length of service, o
“ignoring the cut off date, he has been placed in the
| list and would be considered on availability of Group '
v _ D post for regularisation/absorption on permanent
~ 'basis in regular establishment. The contention. of =
applicant that 19 persons who have been accorded .
regularisation = are juniors to him cannot be
countenanced. Although no formula for assigning. -
seniority is laid down by the Government, . yet- the ..
criteria adopted by the respondents does not suffer
~ from any-illegality or is discriminatory in violation of -
Articles 14 and 16 of the Constitution.of India. '

AN .“.‘\ \rz:\ \‘ .

In the result for the foregoing reasons, OA is. .
| disposed of with a direction to the respondents to
3 ‘f’ .~ " “consider claim of applicant in the light of the decision

| of the Tribunal in OA 324/97 as per his seniority L
“subject to his suitability and avarlabrhty of posts in
Group D. , ~ =

6. The Petrtroners challenge in this wrrt petition is to the :
conclusion of the Tribunal that persdns who have been
‘regularised except Stt. Ram Pyari Were senior to the
petitioner  as they have rendered more service on
. November 25, 1995. The respondents in their counter reply -

" have defended the Tribunal's order and stated that: ithe

* seniority of casual worker is formulated on the criteria of .

- numbér of days rendered by him in service on casual basis
“and the seniority cannot be reckoned from the initial date of~ :
his engagement.”

3 ThIS Tribunal frnally disposed of the OA No. 1156 of 2013

on 26.8.2014 relyrng on.the decision taken in the case of OP,Trwan:A'




(supra), the operative part of the order is quoted hereih below fbr-ready o

reference:

4.

“The respondent No. 3 shall consider the case of the
appllcants in terms of the aforesaid judgment and number' |
of days they served as well as availability of vacancies as
on this date under suitable Group D category against which -
the ‘applicants can be regularised, and shall- pass

~ appropriate reasoned and speaking order within three

months from the date of communication. of this order. In.- |

. case it is found that the said three/four incumbents already -
T 'regularlsed had lesser number of days of engagement
than the present applicants, the present applicants shall be - |
deemed to be regularised w.e.f. the date the said juniors .
" have been regularised but with no financial benefits. They
~ shall however, be entitled to counting of the service for all

purpose except the arrears of pay for which appr0pr|ate
orders shall be passed by the competent authority. within
the said three months.”

f The Respondents considered the case of the Ap_plicaht’e,"'ifrt‘

;'cdmplianCe of the order of this Tribunal, -cited supra, and, intirhated the -

result of such. con3|derat|on to the applicants in order No. C-

18012/53/2013-Admn dated 26.02.2015. The relevant portron of thev»-

order is extracted hereunder for ready reference:

“5. The Hon'ble Trib‘unabtyfﬁin' its' order dated )
26.08.2014 has taken cognizance of the combined eligibility

~ list of casual labourers with temporary status working in
~ Staff Selection Commission Headquarters and its 9.
. Regional/Sub Regional Offices. The Comimission prepared -

combined eligibility list of casual labourers in the year 2003. '

‘However, during preparation of such combined eligibility list .

the question arose as to whether the seniority was to be

" prepared with reference to the dates of initial engagement .
- of the casual workers irrespective of the dates on which
- they acquired the requisite experience of two years or the

list may follow the chronological order in which the casual




- workers completed the requisite two years service. In- this

£ ' regard, DOPT's OM No. 49014/19/84-Estt(-C) dated 26"
o October, 1984 was taken into consideration wherein one of
. the condltlons laid down by the Government of India for

regularlsatlon of casual workers agalnst Group D posts is
that the persons concérned should have worked as casual
worker for at least two consecutive years with at least 240 .- -
" -days (206 days in the offices observing 5 days: week) in
each year. Therefore, it was decided by the Commrssron- o
~ that seniority is to be determined from the date on which. -
the eligibility conditions for regularisation are fulfilled as per
the instructions contained in the aforesaid DOPT OM 26"‘1 -
October, 2084, It was further decided that the list should be
| prepared on the basis of their attaining eligibility which in
effect be the seniority list for consideratiori for appointment
* on regular basis. The date of eligibility for regularlsatlon as
per the combined seniority list in respect of Shri Rajbir
Srngh Suresh Chand and Daya Kishan was 31. 12.1992
. based on. the criterion adopted above vis-a-vis dates of -
" eligibility of Shri M. Sengupta (Applicant No 12), SKPal =
(Applicant No.9), A.K.Roy (Applicant. ‘No.2), S.Dey -

" (Applicant No.3, G.Chatteriee (Applicant No.4), B.Paul 3

) ~ (Applicant No.1) N.C.Dey (Applicant No.7), H HRam . |
T o (Applicant No.8), A.Guha (Applicant No.10), Di“Dey -

‘ - (Appllcant No.11), Md. Akram (Applicant No.13) belng
31.12.1995 whereas the date of eligibility of Shri S. Routh )

) (Apphcant No.5) being 31.12.1996 and Knshna Mjumdar
(Applicant No.14) being 31.12.1998 and R. Bhattacharyya
(Appllcant No.6) and Pranab Dey (Applicant No. 15) being: -

- 31.12.2000. If more than one casual Workers acquired the -
eligibility in the same year, their names have been place_d'

in order of their initial engagement.” ~

*
et B T PR
e e ’

- 5, . Bemg aggrieved by the aforesaid order, the Apphcants'”»

. have filed the present Contempt Petition seeking as under:

- | A, to issue a notice calling upon -
.. ' A ‘ the respondents/contemnors Herein- to show
‘ | cause as to why they should not be sentenced
to jail and/or otherwise surtably be punished for
gross wilful contempt of court under the -
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Contempt of Courts Act, 1971 read with Section o
17 of the Administrative Tribunal Act, 1985 for
 their deliberate and wilful non compliance and -

disobedience of the order passed by this =
Hon'ble Tribunal dated 26.08.2014 in OA No.

: - 1156 of 2013 in respect of the respondent No.3"
shall consider the case of the  applicants in‘

terms of the aforesaid judgment and number of
days they served as well as availability of ~
vacancies as on this date under suitable Group- -
D category.against which the applicants can be

regularised, and shall pass appropriate
reasoned and speaking order within three
months from the date of communication of this
order. In case it is found that the said three/four 1

©  incumbents already regularized, had lesser

number of days of engagement than- the

"present applicants, the present applicants shal:!_- o

be deemed to be regularised with effect from
the date the said juniors have been reqularized
but with no financial benefits. They shall

" however, be entitied to counting of the service
for all purpose except the arrears of pay for -

which-approp_riate orders shall be passed by the
competent authority within  the said three

- months;

And

B. Your applicants most humbly and "

respectfully pray before this Hon’ble Tribunal by

directing upon the qonte’mnors/respondents to
implement the order dated 26.08.2014 in
respect of considering the case of the

'Aapplicants' in terms of the aforesaid judgment

and number of days they served as well as
availability of vacancies as on this date under - 3

- suitable Group D category against which the

‘applicants can be regularized and shall pass
appropriate reasoned and speaking order within
three months from the date of communication of

‘this order. In case it is found that the said-. o

threeffour incumbents already regularised had

AN\




~ 1Iesser humber of days of engagement than the .

present applrcants shall be deemed to be
regularised with effect from the date the said
juniors have been regularized but. with no

financial benefits. They shall-"however, be

entitled to counting of the service for all purpose, -
except the arrears of pay for which appropriate
orders shall be passed by the com_petent-_ |

authority withir the said three months; -

- €. Costs;

) D. Any other order or orders, -
-direction/directions as Y our Lordshrps may .

deem fit and proper.”

6. The .‘Respondents upon receipt of notice -itn this CP, filed
their reply which would be dealt into at the approprrate infra, while .

| ﬁdealrng wrth the arguments advanced by the Iearned counsel,?,;‘;:*

. 'a_ppearlng for;! the Respondents.

7. The Iearned counsel appearing for the applicants at the first
instance submitted that the respondents have intentionally and "
delibe'rately flouted and Violated the orders of this Tdribunal and as
'.such they are liable to be proceeded with under the Contempt of Court |
.Act and Rules made there under In this context, the Iearned counsel - |
for the applicants took us through the provision made in the Contempt'

- .of Court Act, 1971 to fortify hrs stand that partial non complrance also

amounts to contempt which is quoted hereunder for ready referenCe

~‘,‘3;15. Order of any court whether interim or final

has to be totally complied with and the intention of the court
~ should be carried out in its strict sense. There cannot be

variation or violation- of any subordinate court, trrbunal or .

individual. Hence direction: given to the Commrssroner




~ (under Workmen's Compensation Act) in an interim orderto -
release a part of the amount paid by the company and to |
keep the remaining in fixed deposits and the order was
. partially varied by the Commissioner (Bharati Gold Mine v -
" Manimala 2003 Lab IC 122). | "

| ;The above 'stipulétiOns are not disputed. The Court orders o

“
L]
vy

whether right or wrong has to be implemented by the authorities .unléss .
itis, succeséfully' assailed in higher forum. But we have to see whether

'there has been deliberate and wilful violation of the order of the Court. |

Funhér the learned counsel for the Applicants 'has 'té'k.en-us o
through,the decision of the Hon'ble Apex Court rendered in the case of .- |
D,irect.or‘ of Educatiqn; Uttaréhchal and others Vv ._,V'ed Prakash
Jo'shi .and ,Otheré, reportéd in 2005 Supreme Co_u‘vr‘t Cases (L&S) 8~12‘.
Thé relévant porﬁon of the decision is at pafagraph 47.which. is quotéd

hereunder for ready reference: -

‘7. Whi|e dealing with an applicati'on for cbnte_mpt; C

the Court is really concerned with the question whether the - -

~ earlier decision which has received its finality had been

complied with or not. 1t would not be permissible for a -

" Court to examine the correctness ..of the earlier

* decision which had not been assailed-and to take the .
view different than what was taken in the earlier

decision. A similar view was taken in K.G. Derasari and -

Anr. V. Union of India and Ors. (2001 (10) SCC 496). The =
Court exercising contempt jurisdiction is primarily

" concerned with the question of contumacious conduct

of the party who is alleged to have committed defaultin

complying with the directions in the judgment or order.

If there was no ambiguity or indefiniteness in the order, itis -

 for the concerned party to approach the higher Court if

" according to him the same is not legally tenable. Such a -

question has hecessarily to be agitated before the higher .. ‘

" Court. The Court exercising contempt jurisdiction
- cannot take upon itself power to decide the original.
proceedings in a manner not dealt with by the Court
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order has to be obeyed. Flouting an order of the Court
would. render the party liable for contempt. While dealing .
with an application for contempt the Court cannot
 traverse beyond the order, non-compliance of whichis
alleged. In other words, it cannot say what should not-

have been done or what should have: been done. It -
~ cannot traverse beyond the order. it ‘cannot test .

. Correctness or otherwise of the order or give additional
" direction or delete any direction. That would- be
" exercising review jurisdiction while - dealing with an
" application for initiation of contempt proceedi'ngs'.g,,,‘,'l'&!,)@;e,‘,_" .
" same would be impermissible and indefensible. In that
view of the matter, the order of the High Court is set
aside.” . B

Eurther in order to strengthen and buttress his claim that

'.-thg. order passed by the Respondents is no order, being not in

-accordance with the order of this Tribunal, the learned counsel for the

appliéant’ put emphasis‘"on the decision of the Hon'ble High,Coukt of -
| | Delhi in the case of O.P.Tiwari based on which the OA filed by the -

| applicant*s~ was dispos_ed of. Accordingly, the learned counsel for the -

Applicants-has prayed for proceedings:against the Respondents under

" the contempt of Court Act and the Rules made there under.

On the other hand, the Iea»r'r;\e‘d'( Q_oUn‘sel fggmthe_

| Respondents strongly and stfenuous|y opposed the stand taken by the"--"
__a_pplicants and has submitted that the Respondents ha?;/e highest

 regards to the order of this Tribunal. As per the order of this Tribunal,

the Respondents considered the case of the Applicants with reference
to the factual matrix of the matter and the Rules/law and intimated the -
_result thereof in a well reasoned order and, as such, it cannot be said

that there was intentional and deliberate violation of the orders of this o

aryerh

| passing.the judgment or order. Right or wﬁbn_g the o
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and deliberate violation of the orders of this Tribunal there is nd

RRTEX Rl A

‘_ contempt and, if at all according to the applicants the order passed by -

the <Resp0ndénts, is no cOmpliance, at best the applicants can agitate

the same by filing fresh OA but certainly, contempt does not lie. In this

connection. The learned counsel for the Respondents took us through

a decision of the Hon'ble Apex Court in the case of J.S.Parihar v .

Ganpat Duggar and others reported in' AIR 1997 Supreme Court 113 -

' _(paragraphiS) which is extracted hereunder for ready reference:

~ *5. The question then is: whether the Division
*'Bench was right in setting aside the direction issued by the -

learned single Judge to redraw the seniority list. It is |

contended by Mr.S.K. Jain, learned. counsel appearing for
the appellant, that unless the learned Judge goes into -
~ the - correctness of the decision take by.vthe..
- Government in preparation of the seniority list in the light
of the law laid down by three benches, the learned Judge -
cannot come to a conclusion whether or not the
‘respondent had wilfully or deliberately disobeyed the -
.orders of the Court as defined under Section 2 (b) of the’

‘Act. Therefore, the learned single Judge of the High Court L

~ inecessarily has to go into the merits of that question. We -
" 'do not find that the contention is well founded. It is
_seen that, admittedly, the respondents had prepared the .
seniority list on 2.7.1991. Subsequently promotions came:
‘to be made. The question is: whether seniority list is
“open to review in the contempt proceedings to;find out,’
“whether it is in conformity with the directions issued by the
_earlier Benches. It is seen that once there is an order
' passed by the Government on the basis  of the
" directions issued by the Court, there arises a fresh

cause of action to ‘seek redressal in an appropriate

forum. The preparation of the seniority list may be
. wrohg or may be right or may or may not be in
conformity with the directions. But that would be a

fresh cause of action for the aggrieved party to avait of |

the opportunity of judicial review. But that cannot be

considered to be the wilful violation of the order. After.

re-exercising the judicial review in contempt proceedings, a

Tribunal. Hence, it haSabeen' contended- that as thver'evi.sno' intentional"_’. _ :




o fresh dlrectlon by the learned single Judge cannot be given =
A o to redraw the seniority list. In other words, the learned

L ' - Judge was exercising the jurisdiction to conSIder the
~ matter on merits in the contempt proceedings. It would -
" not be permissible under Section 12 of the Act.

Therefore, the Division Bench has exercised the power .

under Section 18 of the Rajasthan High Court Ordinance

being ‘a judgment or order of the single Judge, the Division

. Bench corrected the mistake committed by thé learned
- single Judge. Therefore, it may not be necessary for the -
.-State to file an appeal in this Court against the judgment of
| 4 - the learned single Judge when the matter was already
ko - seized of the Division Bench "
s A B
In order to jUStIfy that in the curcumstances of the case it

cannot be sald that there was dehberate and wilful wolatnon of the order |
so as to proceed agaihst theRespondents under the Contempt of

‘Court Act and Rules, the learned counsel for the Respondents has also. -

B

AT

teken'us through the decision of the Hon'ble Apex. Court rendered in - |
' the case of Ashok Kumar Sihgh'and others v State of Bihar and :
t B :' others; reported in AIR 1992 SC 407 (paragraphs 1, 5, 8, 10, 11)
which is quoted hereunder for ready-reference:

| “4. Shorn of details the circumstances giving rise
'to the filing of these petitions seeking certéin-directions and
Jinitiation of contemmpt proceedmgs agamst the respondents. -
-are as follows: -
The petitioners were at the relevant time workmuras
primary school teachers in the State of Bihat. Services of -
some of the teachers were terminated. The orders of
. termination were' questioned before the High Court of =
~'Patna and a Division Bench of that Court vide judgment
dated 11.8.1989 accepted the position that the services of -
the teachers had been terminated on account of improper
~and. illegal recruitment by the State. The High Court was,
. however, of the opinion that the petitioners were not in any
Lo . way responsible for the improper recruitment. The DlVlSlon :
‘ - Bench gave a direction to the State to screen approprlately
the cases of the petitioners and to recruit those who satisfy,
the requnrements The Division Bench notlced as foIIows

s

gy
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‘-'Oh the facts of this case, We‘obée,r‘ve that |

| persons who are qualified for appointments deserve a -

consideration and appointment, accordingly.on such .

posts for which they are qualified in preferencé to

other candidates who may be qualified. We,"

accordingly, direct the respondents to proceed to take

up the appointments of the teachers in the. -
Elementary Schools of Santhal Pargana and Deoghar

by inviting applications from the petitioners and other
persons who have been removed because they were

P
Eo

illegally recruited by the District Superintendent of

education and selected if they satisfy the eligibility

. conditions and appoint them. In doing so the -

Respondent State must relax the age limit in case of -

" any of the petitioners found'to have become over age

during the period of service on stipend and removal.

The petitioners and/or any other candidate who may 1
be appointed in the‘vacancy so created on account of

removal of the peti- tioners and other persons

appointed by the District Superintendent of Education

" shall however not claim any benefit of the appoint-

ment illegally given to them by the District

‘Superintendent of Education but shall receive

“emoluments” and other benefits by dint of their

selection and appointment in accordance with law."

5. It transpires that consequerit upon the order of

this Court: dated 7.2.1991, the Commissioner-cum- -

Secretary, Human Resources Department, Government of -
Bihar, made an order on 28.6.1991 determining the
categories out of the dismissed teachers, who were eligiblé"

- for reappointment. The Commis- sioner took the view that

- under the executive - directions/regulations only trained

_-teachers were eligible for appointfent in  both the’ |

‘categories while the untrained teachers, in exceptional

~ circumstances, ¢ould be appointed against 'the resefved |

categories of Scheduled Castes, Sched- uled Tribes, Urdu
and Sanskrit only. In" other words, the Commissioner

condluded that those untrained teachers who did not:
belong to any of the aforesaid four categories but belonged
to the general category were not eligible for appointment. .

Thus, out of the untrained dismissed teachers numbering

about two thousand, only about eighty-one teach- ers, itis.

alleged, were found to be qualified and their services were -
" retained. The petitioners allege that the order of the

~ Commissioner is completely contrary to the executive

directions and is also in clear contravention of the order of -

this Court dated 7.2.1991.
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8 We have gone through the_.fexecd‘tive

directions/regulations issuéd in the form .of office |

letters/orders eté. concerning the working of The Bihar

" Non-Government Primary School (Taking over of control) .
" Ordinance 1976 and, in particular, the directions relating to- -
the "preparation of waiting list and appointment of teachers™ -
(para 1) and ‘"the qualifications of candidate for N

appointment and waiting- list" (para 2). The directions, inter

" alia, provide that while appointing the teachers .Sc. trained

will be appoint- ed on the basis of |.Sc. trained and only

" matric with science trained will be appointed on the basis of
matric trained. Where candidates of the ! aforesaid
qualifications are not available in required number, the. -

candidates having qualifications more than those stated

above may also be appointed. The names of the
candidates, in each category, will be written year wise in-.
.. the following manner:- - |

" first of all matric trained, then LA, 1. Sc.

trained and thereafter graduate trairied, on the basis.
of marks obtained in €ducational and training courses

‘and their appointments will be made accordingly.”

~ Sub-clause (d) ‘of Para 2, however, provides:

i"After the names of tfained candidates the names of

untrained candidates, of each catego- ry will be

written in sequence of marks ob- tained and
qualification.” |

Sub-Clause (f) of Para 2 reads thus: "Untrained

candidates ’of differeht educational qualification may

circumstances when trained candidates are not
_ available." Sub-Clause (1) of Para 2 reads as follows:

"Untrained candidates”having the - qualification of

matric or more than it may be ‘appointed in the

preliminary pay scale Matric untrained (Middle- -

Trained)."

g thére':=-fore, is not correct and if that interpretation is

- accepted it would efface the very effect of the order of this

Court dated 7.2.1991 and defeat the object of that order

which was aimed at providing that all the schools must

have teachers. The Court had taken note of the situation -

- that there was -an acute fIShortage of teachers in primary
. dchools of Santhal Parganas of Bihar due to which most of

the schools had been closed down and therefore to tide
over the situation the directions extracted above, were:
given. The Court had reiterated the directions of the High -

be appointed in rederved category under special -
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T - Court that whlle maklng fresh selections the bar of age o
Lo should not be used against the teachers. The order of the |
L - “Court applied to untrained teachers for all. the categories - -

- also. The Commissioner has made an order which, in ow““ o

- opinion, is not in conformity with the directions given by this. -
" Court and the Division Bench of the High Court. The
directions’ -of the . Court, in the peculiar facts and
‘circumstances of the case arising out of closure of ‘a
number of schools for want of teachers, provided inter alia
. that even the untrained teachers were entitled to be -
selected and appointed not only in the reserved categories
c . | " but also in the other categories, provided trained teachers
K. <. " arenot available and the untrained teachers are otherwise .
- -~ qualified, without putting the bar of age against them. '

| 11. From the material on record and- after

-hearing learned counsel for the parties, we are not

~ satisfied that it is a case in which it can conclusively be .

- said that the respond- ents have wilfully or deliberately

~ or contemptuously flouted or disobeyed the orders of . -
- this Court dated 7.2.1991. It appears to us to be a case
‘of misinterpretation of the executive directions and
“orderof this Court dated 7.2.1991 and is, therefore, not

"a fit case in which contempt proceedings need to

- proceed any further. We, accordingly, drop" "He®

S contempt proceedings and discharge the Rule lssued |
1 * ST . against the respondents

The Iearned counse! for the Respondents. also drew our
: attentlon to the decision of the Hon'ble Apex Court rendered in the
- case of AII India Reglonal Rural Bank Officers Federation and
others v Government of India and others, reported in (2002) 3 SCC
B ,554 (paragraphs 2 & 4) Wthh are extracted hereunder for ready "
.-reference
2. The main controversy in the Civil Appeal was,
S . whether on acceptance of any bipartite settlement between
(f o ‘ ~ the management and the employees of the sponsor bank,
| o ' . the employees and officers of the Regional Rural Banks

* ipso facto. would be entitled to the revision of their, wages?
While the management and the Union of Indra vehemently
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contended that there cannot be an ipso facto revision of

~wages of the employees of the Regional Rural ,Bé‘n‘ks as

and when a settlement is arrived at between the =
~ management and employees of the sponsor. bank and the

‘appropriate authority of the Central Government would be
required to exercise power under Section 17 of the Regional

Rural Banks Act, 1976, the employees on the other hand, ..
- strongly relied upon the. Report of Justice Obul ‘Reddi
Tribunal and submitted that in view of the conclusion of the -
tribunal that parity should be maintained between the -

 employees of the Regional Rural Banks as well as the

. employees of the sponsor nationalised commercial banks, -

the so-called decision making power under Section 17(1) of

-~ the Act, is in fact a formal and clerical one. Ultimately, this _
Court accepted the contention of the Union Government as”

~ well as the Management of the Bank and came to hold that

it would be the power of the Central Government to decide

the pay structure of the employees of the Regional Rural

Banks under Section 17(1)of the Act and in so doing, the -

Government would be duty bound to maintain . parity

between the pay structure of the employees of the"_:"‘"
* nationalised commercial banks and the employees of the

Regional Rural Banks. in the same sense and spirit as

Justice Obul Reddi had decided. This Court ultimately:

issued this further direction as under:

In view of the aforesaid conclusions of ours on
the different contentions raised and in view of the fact

that the Union of India in itsvinterlocutory Application :

had already indicated that the employees of the

RRBs will be granted the new scales w.e.f.1.4.2000 -
in the line with scales granted to commergial bank

- employees of equivalent level, we direct that the said

P LT i

determination be a determination under the secona: -

proviso to sub-Section (1) of Section 17 of the RRB

~ Act and as such the salary of the employees of the:
. Regional Rural Banks w.ef 1.4.2000 be determined

-accordingly.

We also further direct that for maintaining the « ~-
parity between the employees of the commercial
banks -and the employees of the Regional Rural -
‘Banks, the said Union Government shall decide the -~

e
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question as to what would be the salary of the
employees of the RRBs subsequent to the 6th -~

" Bipartite Settlement having been given effect to, in

case. of employees of the commercial banks and with -
. effect from what date and the benefit flowing from
“such decision be given to the RRB employees. The
- decision in question shall be taken wuthm a period of-

six months from today."

’ It may be stated that the Union of India had filed
“an interlocutory application, wherein in the larger
" interest of the employees and depositors of the
Regional Rural Banks, it had proposed to give a

‘package, but that package however had not been -
‘accepted by the employees of the Regional Rural
Banks and, therefore, the Court ultimately heard the
-matter and delivered the judgment. In implementation

of the directions of the Court as aforesaid, the

Government of India, Ministry of,Finance, Department

‘v'of Economic Affairs (Banking Division). issued a

‘notification dated 11.4.2001, the relevant paragraphs -

* of which are quoted herein-below in éxtenso:

"(i)The new basuc pay of each RRB
employees as. on 1.4.2000- would be,
determined by notionally granting the benefit of
6th and 7th bipartite settlement and officers -

wage revision w.e.f. 1.11.1992 and 1.11.1997
respectively. The formula for fitment of salary in
various scales may also remain the same as
‘was adopted for commercial bank employees.
Thus as on 1.4.2000, the pay scales of the RRB

~ employees would become equal to that of their -~

counterparts in commercnal banks

(n)The current payment of increase in the’
salary due to grant of new pay scales shall be

made in such a manner that the cash outflow in -
a partlcular year on this account is not more .

than 50% of the operating profit -of the
" concerned RRB as per the previous years
published balance sheet. The RRBs who have

" “incurred operating losses in the previous year
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‘would not be able to make current payment of. -
increased portion of the revised salary and the
amount due on account of increase in salary
shall be transferred to the arrear account.
Similarly, if anticipated cash out flow on account
of the increase in the salary is exceeding 50% -
of the operating profit in the Iastf year, the' ‘ :
current payment may be restricted only to 50% ¢
- of the operating profit and the rest shall be
transferred to arrear account which is to be
treated in the manner stated hereunder.

 (iit) There shall be a two year moratorium. - -
on the payment of arrears i.e. upto 31.3.2002
and during this period no arrear shall be
payable by any RRB. After the moratorium
period, the arrears may be paid in such a
‘manner that the cash outflow on that account
and the increase in wages during the currentf
year on account of implementation of this
~._package do not exceed 50% of the operating -
" profit of the respective RRB for the immediate |
. . previous year. Arrears would mean increase in =~}
T+ L salary i.e. basic pay, DA and CCA due to the
o 'RRB employees by notionally granting to them
wage revision w.e.f. 1.11.1992 and -1.11.1997
at par with the.commercial bank employees and -
residual amount if any arising out of clause (i)
. above. B

o ey g e e e

(iv) The House Rent Allowance (HRA) gr
and City Compensatory Allowance (CCA) would. '
be payable at the same rate as applicable to
comparable employees in the sponsor banks
and would be given prospective effect i.e. date
of issue of these orders as is done in .

- Commercial Banks. '

TR ST W R e Y
v . - - . ., T
. . S .

(v) - As far as other allowances are

TP
o i

< - | concerned, individual sponsor banks . shall |
' ' . negotiate the same with the respective RRBs. bf
The revised allowances shall be paid w.ef. 54

~1.4.2000. The ceiling on the payment shall

e




however be as per the formula stated in (iii)i

above.

The RRBs may issue a c.om;p‘rehensive "
order based on the above orders indicating the. -

revised pay scales in respect of each category

of employees after getting approval of their

Board of Directors.

The principles for curr’eht payment and '

payment of arrears speltout in these orders
~ should be strictly adhered to.”

Paragraph (i) of this Notification, making the ..

“pay-scales of the employees of Regional Rural Banks
equal to their counterparts in commercial banks on
1.4.2000 is in consonance with the directions of this .
Court and there is no grievance on that score from

any' quarter. -But paragraphs (ii) and (iii) of the

aforesaid circular are the identical paragraphs of the
package, which the Union of India had submitted in -
“course of hearing and which had not been accepted
by the employees of the Regional Rural Banks. Even

the current payment of increase in salary, after

determination being made became dependant upon

the cash outflow in a particular year and then there -
was a moratorium on the payment of the arrears fora .

period of two years i.e. upto 31.3.2002. The aforesaid
period however is coming to anzend.

4.  Mr. Mukul Rohtagi, the learned Additional

Solicitor General, however tried to impress upon us
the circumstances under which. the notification had

. ‘been issued, the same being severe financial crisis

| “and the learned Additional Solicitor General further

urged that the monetary benefits of the employees of -

the bank will have to be so modulated so that the
banks should not ultimately be closed down by

merely paying the salary of the employees. Even -

though the financial position of the banks may not be

disputed, but having regard to the directions issued
by this Court, while disposing of the civil appeal and

having regard to the circumstances under which such
directions had been given, it would be difficult for us
to sustain the plea of the Union Government that the

P
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Notification is in compliance with the judgment and. .
directions of this Court. The financial capacity of the
‘Government cannot be pleaded as a ground for non-
implementation of the directions of the Court
‘inasmuch as even in the matter of determination of
the pay- scale of the employees of the Regional Rural
Banks and maintenance of parity with their -
counterparts, ~ serving  under the ~ sponsorer ,
commercial banks, Justice Obul Reddi had not =
accepted the said plea and that award reached its
finality. Since the financial capacity of the employer o
, , : cannot be held to be a germane consideration for
¥ . determination of the wage structure of the employees
| | | and the Parliament enacted the Act for bringing into
existence these regional rural banks with the idea of
helping the rural mass of the country, the employees
of such rural banks cannot suffer on account of -
“financial incapacity of the employer. We have no |
hesitation in coming to the conclusion that the i
issuance of notification dated 1.4.2001, by the '
Government of India cannot be held to be in
compliance with the judgment and directions of -
this Court in Civil Appeal No. 2218 of 1999. But at.
the same time, we are of the opinion that the
appropriate authority need not be punished under
- , the provisions of the Contempt of Courts Act,
' ] even if the notification is in direct contravention. . ¢
of the judgment of this Court, as we do not find a
case of deliberate violation. While, therefore, we do
not propose to take any action ‘against the alleged
contemnors, we direct that the employees of the
Regional Rural Banks should be paid their current
salaries on the basis of determinatioh made under the a
notification dated 11.4.2001, the new basic pay
having arrived at, as on 1.4.2000 forthwith Paragraph - G
(i) of the aforesaid notification dated 11.4.2001 should
. be immediately implemented and the employees
- should be paid accordingly. Paragraphs (i) and (iii) of -~ -
the notification are quashed and the Central
Government is directed to issue a fresh notification
for proper implementation of the Judgment of this
Court. We make it clear that the period of moratorium
o with regard to the payment of arrears, since is going
& ' to be over on 31.3.2002, the arrear salary accruing to ‘
' the employees be paid to them in three equal annual
instaliments, the first being on 30th of April, 2002, the -
second on 30th of April, 2003 and the third on 30th.
April, . 2004. This payment has to be made as
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aforesaid without being any way dependant upon any’
~ other ' considerations - and there cannot be any .-
., distinction between the regional rural banks incurring’
loss and the regional rural banks, making profit. -
- Further, the question of anticipated cash out-flow on
‘account of increase in salary if exceeds 50% of the
~ operating profit, then the current payment would be
| restricted. only upto' 50% s -absolutely of no
[ relevance, which was indicated in the impugned
‘notification dated 11.4.2001. Having regard to the.
financial condition of the Government as well as
~ these banks, the instalment to be paid.on 30.4.2002,
- pursuant to this ‘order of ours, the same may be
- deposited. in the employees' provident fund account.
_ But all other instaiments will have to be paid in cash.”

R AP m - o

- 8 ;The.. Iéarned C,ounsel' for the Respondents accérdingly
“ sﬁbmiﬁed.éhat this Court has to decide Whether there was any wilful
and delibelr;ate violation of the order of this Bench in this case,

| lOn 13.07.2016, letter No. C-18012/53/2013-Admn. dated
"'12_.(')7l.201_'6" has been brought to our notice at the Bar, by the authority

.copy.of which has been kept on record, in which it has been stated as .

- under:

“Sub: CP ( C) No. 350/00002/2015,.(arising out of OA.-
. No. 1156 of 2013 filed by Bimal Chandra Paul & Ors v UOI
& Ors) - Bimal Chandra Paul & Ors v Sanjay Kothari & Ors
~ regarding. , ]
R Out of 15 applicants, in the subject mentioned"
..+ CP(C), 11 applicants were found to be senior than that of -
.. - 3 incumbents viz. S/Shri Rajbir Singh, Suresh Chand and
- Daya Kishan regularized with effect from 07.09.2005 who
~ had to be considered for regularisation in the erstwhile
Group .D posts as per order dated 26.08.2014 passed by
the Hon'ble Tribunal, Calcutta Bench....... : o

Iﬁ the instant case, cut off date for regularisation in = -
- Tespect of applicants who are senior to the said 3 .
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< “incumbents regularised on 07.09.2005 is 07.09.2005 and.
: that of other applicants is 15.02.2016........

.....Out of the 11 applicants who are: senior to the |
- said 3 incumbents, 5 applicants are ineligible due to over
~ age and 6-applicants were regularized being eligible. The
remaining 4 applicants who are junior to the said
~incumbents, 2 applicants are ineligible due to over age and

2 applicants were regularized being eligible.......... :

It is to be noted that out of 1 5 applicants, 8 appl’iéants wre

regularized following the direction-of this Court.
At the risk of repetition, the procedure, right or wrong ,,
followed by the authorities in pursuance of the order of this Bench is
-given below'in a chart.
(a)Reasons for rejection of the cases of seven applicants:
SI.No Nahelcétegory Date of | Date of | Cut off | Total Agé uptb Age after Uppé
. S/SHRI birth continuous | date service cut off date | conducting | r age
engagemen rendered - continuous | limit
t continuoust service of UR
- . y upto cut rendered as
4 N - off date ' per
’ . - R . L ] | RR.
1 Gopal - Chatterjee | 15.7.59 |9.7.86 7005 | 19YIM28D | 46Y IM220 | 26Y 11M | 25
(UR) - ) 24D years |
2 B.C.Paul (UR) 13.7.56 | 10.7.86 7.9.05 | 19Y M| 49Y 1M 24 | 29Y 11M | 25Y
. _ 27D D, 20 |
3 - Smt.R.Bhattacharyy | 27.10.5 | 11.8.86 7.0.05 | 19YOM26D | 46Y10M10 | 27Y9M14D | 25Y
a (UR) . |8 ) ‘ | D .
4 M.Sengupta(UR_ | 5.01.62 | 1.1.91 7.9.05 | 14Y8M6ED 43Y8M2D ZDBY11M26 25Y
5 . | AGuha(UR) 256.60 | 26.5.89 5905 | 16Y3Mi1D | 45Y2M12D | 28Y11MiD 35Y
6 Srrg. " K.Majumder | 14.2.63 .| 1.9.89 1521 | 26Y5M14E [ 53YOM1D : | 26Y6M17D | 25Y
(UR) N K - | A
7 P.Dey(UR) 14.263 | 1.1.99 1521 | 17YIM14D 53YOM1D | 35Y10M17 | 25y .
_ 6 D -
The same principle has been followed for regularization of
the three incumbents namely S/Shri Rajbir Singh, Suresh Chand and
j | Daya Kishan, referred to in our order. The basis of regularization of the
three incumbents can be obtained from the communication dated 27"
" o April, 2016, copy. of which was handed over at the bar on 13.07.2016.
— s “The relévant portion of which is quoted under for ready reference:

“Sub: CP (C) No. 350/00002/2015 (arising out of OA No. 1156 of '
2013) filed by Bimal Chandra Paul & Ors - regarding.

e
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Age upto

Sl [ Name |Date  of | Date of | Total Age after
No. Birth continuous | service 07.09.2005 | deducting
engagement | rendered : continuous
continuously service
upto rendered
07.09.2005 L
11 Rajbir | 18.02.1968 | 18.01.1989 | 16 years 7 | 37 years 6 | 20 years &
Singh months & | months & [ 11 months
19 days 19 days 4
2 | Sursh |05.04.1970 | 16.03.1989 | 16 years 5| 35 years 5| 18- years
Chand months & | months & [ 11 months
: 21 days 2 days & 11 days
3 |Daya |0206.1967 |27.6.1989 |16 years 2 | 38 years 3 | 22 years &
Kishan months & | months & | 25 days
10 days 5 days

Thus, we see that the same methodology right or wrong

which has been applied for regularisation of the three persons namelly

S/Shri Rajbir Singh, Suresh Chand and Daya Kishan, has been applied‘
to fifteen applicants also out of which eight incumbents have been

regularised as per the order of this Court, tho4ugh prima facie, we are

not in full agreement with the methodology adopted for cqnsideration of
the regularisatipn.

9. Having heard the learned counsel for both sides we have
gone th'rough the records. We have also gone through the de,cisfbns of
the Hon’ble Apex Court, cited by thé respe»cti\_ge. parties;., |

10. This is an application of contempt and in contempt petition
- _thé first and foremost condition is to establish whether the respondent
| authoriiies"hévé intentionally and deliberately violated the orders of the
Court. Going through the aboVe factual matrix, the stand of the
“applicants’ thét‘ there was intentional and deliberate violation of the
order cannot be accepted in the eye of law; especially in view of the |

decision of the Hon'ble Apex Court in the case of J.S.Parihar v

Ganpat Duggar and others (supras) whrein the Hon’ble Apex

/
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Couirt have clearly held that once there is an order passed by the
Government on the basis of the directions issued by the Court, there
arises a fresh cause of action to seek redressal in an appropriate
forum. The order issued in compliance of the order of the Court may
be wrong or may be right or may or may not be in conformity with the
directions but that would be a fresh cause of action for the aggrieved
party to avail of the opportunity of judicial review. But that cannot be
considered to be the wilful violation of the order as after re-exercising
the judicial review in contempt proceedings, a fresh direcﬁon cannot be
given to pass another order in compliance of the earlier order of this
Tribunal,
The Respondents also have followed the same yardstick
- right or wrong, in deciding the cases of regularisatiqn of three cases
namely S/Shri Rajbir Singh, Suresh Chand and Daya Kishan vis-a-vis
the 15 Applicants.
10. In view of the discussions made~above, while dismissing
| this Contempt - Petition, liberty is granted to the Applicants to agitate

- t.hei'r grievance, by filing a fresh OA in the appropriate forum. There

shall be no order as to costs.

‘ oo \ Yre
- (Ms.Jaya Das Gupta) (Ms.Bidisha éanerjee)
Administrative Member Judicial Member |
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