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CENTRAL ADMINISTRATIVE TRIBUNAL
- KOLKATA BENCH KOLKATA '

No. O.A. 780 of 2014 | - Date of order: 1% Qc?’wwhr 248

Present :  Hon’ble Ms. Bidisha Banerjee, Judicial Member
’ Hon’ble Dr. Nandita Chatterjee, Administrative Member

Sri Jyotirmoy | Nandi,

Son of Late Mamndra Chandra Nandi,
Residing at 19/2, Bidhan Pally, Barrackpore
P.O. - Nonachandanpukur,

District - North 24 Parganas, Pin — 1700 122.

... Applicant.

Versus

1. Unlon ofv..lndla, e :
Servj%»cq mﬁh’rough:tlge Secretary,
Ministry of Defenc, (L
‘G&emn‘i’éﬁ%ﬁlndla,@ .

xSoug%ﬁﬁw Iock [/ 2

The Chﬁgﬁf Engifieer
\Head ~_,uarte'ré?{" .

Kolkata”.":-""700"021

... Respondents.

. For the,App;,lic,a;nt : Mr. T. Roy, Counsel
For the Resi"ponden.ts : Mr. B.P. Manna, Counsel
ORDER

Per.Dr. Nand ita Chatterjee, Administrative: Member:

An Original Application has b’ee’n filed under Section 19 of the

Admi_ni;s:tr,_alti_\f/.e'Tri-bunals Act, 1985 seeking the following relief:-




- —
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“(i) - To set aside and cancel the purported decision communicated to the

applicant vide No. 131841/6/1378/Engrs/EID dated 11" March, 2014 for
givin'g promotion to the post of Supervisor B/S in favour of the applicant.

(i). To d/rect the concerned respondents to give promotional benefit to
the appllcant for the post of Supervisor B/S with effect from 28" March,

201. 2 and to refix the pensionary and other retiral benefit accordingly and
give the same to the applicant with arrear amount.

(iii) Any other order or orders, d/rect/on or d;recttons as this Hon ‘ble
Tr/bunal may deem fit and proper.”

2. Heard both Ld. Counsel, examined pleadings and documents on record.

3. The-applicant's submissions, as: articulated by his Ld. Counsel, is that the

' applicant_wé_s appointed in the post of Chowkidar in 1976. Subsequently, he was

prcmoted frcm Store Keeper Grade - |l to Store Keeper Grade — | on 28.3.2009.

The apphcant was ent|tled to beﬁprémeté'd“t@gth\pc\st of Supervisor B/S after |

er the same department

completlon of three years"@serwc f’".;e_ Ke%perfrade - | as he had
S Y 3 F 7 AR
completed three years f suchs £ $ 01% applicant, however,
~ was denied. his promogtlog on teé : . ‘ 43T '.‘.,:'ad né_’t;;clmpleted three Years'
service as. on 1.1.2012 (*a]thoug\h "h 30, fore ' -012 20% as held after March,
2012 and the appllcant\}wad ‘sﬁpe annu; ony3” .. ¢prior to holding of DPC |
for 2013- 14 As employee\wo km@wrz

were pro_mo_}ed even after the date of'fhowlﬁﬁf DPC by way of extended panel
for promotion and as the same benefit was not extended to the applicant, hence

the Original Application.

"The \afc'plicant has. advanced, inter, alia, the following grounds in support of

his claim:- .

i
i

(aV)That,""ahe was eligible for the promotional post of Supervieor B/S

'_ i_rnmed_iately‘ after completion of 'threev-_ye,ars" service in the post of Store

Keeper Grade — |, namely, 28.3.2012.

e

g o ammn e o n B
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A(b)That, when the applicant retired on superannuation on 31.1.2013, he was

' 'eligihle to be. promoted on and from 1.1.2013 and he cannot be deprived
on the alleged ground that DPC was not held in January, 201 3. |

(c )That the grounds cited in ,the respondents’ communication dated

30.,9_;\2013 and '11.3.2014 are untenable and 'contrary’to the provisions of

law.

5. Per ?contra, the respondents, in theirvpleadings as well as. their oral

submissions,_ have argued that:-

MES 207686, Shri Jyotirmoy Nandi, SK-I was appomted as a Chowkidar

on 16.8. 1976 but was reappornted as Store Man after fresh recruitment on 12th

December 1983 as a departmental candrdate\The applicant'’s case had been '

ag
‘ examrned |n -detail keeprng m@‘new _ofvatt?polrcresz’éf; DRC but the same was not

¥a o
r?erra tAS pe;‘; Fﬁcrurtment Rule 71 dt.

tenable due to non- fulflm§ht Of»'@'bm“,‘ r

- 2
am August,‘ 2008, Store?eepers*@_ lvV‘th-thre' year’

K

gular service in the

crucral date for determrn{ng € lgrbrlr ' 'as the first day of the vacancy

Tyear as prescrrbed vide \D\GP\\&hT

n(},r %

ﬁbe/Z 041/9/98-Est.(D) dated 08

September,; 1998 In view of the\mty criteria, the appltcant has not
.completed three years regular servrce in the present grade as on 1° January,
.2012 for the vacancyyear 2012-13 and as the applicant superannuated on ‘315‘
January, 201;13 before commencement of DPC for the vacancy year 2013-14, his
name was i?'not» oo'ns,idered for promotion to Supervisor, Barrack Store (B/S)
‘ agarnst the ‘vacancy year 2013-14. The respondents have further contended that
o the applrcant was eligible for promotron only on 23" March 2012 but crucial date
o 'for determlmng elrgrblllty criteria for the DPC year 2012-13 being 1 January

2012 he was not consrdered for promotion in the said DPC.
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The respondents have, accordingly, argued that as the applicant was not
eligible for i'gnclusion.in the zone of consideration or in the extended panel, the

Original App‘}\licatidn, being misconceived, deserved to be dismissed.

ISSUE

6. The ..;Core point of determination before us in this O.A. is whether the

~ applicant w',a-s, eligible .for promotion to Supervisor B/S against vacancy year

2013-14 wii’h‘ conseduent benefits.
FINDINGS

7.(h) The respondents have not furnlshed before, s the statutory service rules
: ,\\ ‘J VS L f"a{

relatlng to the apphcant ] servrce des _rte.set

)\

&» S\
sand O.M.is reproduced below : o
o p
\ ) @

"Crucral date for determmmg ehg‘lbrlr Vi, ’

" The eligibility ‘date%rmmmg the. émf officers. for promotion would be
the f rst day -of the crucrel\)@ar LesJanuary; 1\|rre péct e whether ACRs are written
fi nancral yearwise or caler da‘*yearwrse*rivu FNC / .

. " The crucial dates mdrcateda.above'would»b applicable to only such service and
' posts for which statutory Service Rules do not prescribe a crucial date.

, " In reiteration of the aforesaid provision (Para 4.1) of the DPC guidelines dated

10.4.31 989, it is hereby clarified that such vacancies arising in a particular vacancy year, as

noted in the aforesaid Para 4.1, would be considered to gét by the DPC. These vacancies

' should also include newly-created posts in same vacancy year. Hence, the DPC for a

particular vacancy year held subsequently to the creation of such new posts in the same

- vacancy year would be ‘required to take into consideration such newly-created posts also

along with other already existing/anticipated vacancies arising in the same vacancy year.

As a sequence it, the zone of consideration would also get enlarged in a corresponding

many in terms of Dept. of Per. &Trg O.M. No. 22011/1/90-Estt.(D), dated 12.10.1990 and
224! 1992

: [G.]., Dept. of Per. & Trg. O.M. No. 2201 1/1/98-Estt.(D) dated the 20" April, 1998}’

The applicant, on the other hand, has relied on O.M. dated 14.11.2014 of

the DOP&T read with that dated October 12, 1998 which refers to inclusion of

ders of..ithe‘Inbunal dated 30.9.2016.

e e e [P

e n w e o -
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- eligible ,offieers' who are due to retire before likely date of vacancies. in the panel

for promotion. The O.M. dated 14.11.2014 is reproduced below.-

/ : : “NO. 22011/1/2014-Estt(D)

: Government of India

: ' Mmlstry of Personnel, Public Grievances and Pensions .
(Department of Personnel and Training)

North Block, New Delhi 110001
Dated - 14 November, 2014

OFFICE MEMORANDUM

Subject Inclusion of eligible ofﬁcers who are due to retire before the likely date of
vacanmes in the panel for promotion-Regarding.

i The un,de_r_s,|gned is directed to invite reference to the Department of Personnel-and
Training Office. Memorandum No. 2201114/98-Estt(D) dated October 12, 1998 regarding
consideration of retired employees who were within the zone of consideration in the
relevant year(s) but are not actually in service when the DPC is being held. The said OM

provtdes as follows: \ﬂ 1Sty af,

o e v There is no&p‘\c’lf c barntn'the}atoresatd(@ff\‘e Memorandum dated April 10,
1989.0r any other related instructfohs Yof the ep’grtmen?‘o Personnel and Training for
consideration of retired employe*gs:\‘tvhn }}prepanngfyear-ms anel(s), who were within the

zone. of consnderatlon ifithe relevant3 e ) ccordl‘?t‘g to legal ogmnon also it would not be
in order if eligible employees WhOﬁWerejWItth&the Zone ofmn ideration for the relevant

year( $) but are not actuatly in se‘guce ,é‘n"‘ft‘h\e?DRCéts bemg etd are not considered while
prepanng year- W|se &0ne of Cop |der tionanel and, censeguently, their. juniors are

, considered (in their’ places) awho».wouldqnotjhaw eep.in the zone of consideration if the

; DPC( ) had been heltd in tlme\'ﬁﬁgﬁs consudered’iﬁgeratwe to identify the correct zone of
consideration for relevant Year (s). Nameg_qjhefetlreo“off cials may also be included in the
panel( ): Such retired officials. wouldz:,-howeverl hav,e nwﬁght for actual promotlon The
DPC( s) may, if need be, propare™ xtended anel(§) following the principles prescribed in
the Department of Personnel anmerang..@ffo"‘ Memorandum No.22011/8/87-Estt.(D)
dated April 9, 1996." o

2'. : Appomtment Committee of Cabinet has observed that DPCs often do not consider
such. -eligible officers who are retiring before the occurrence of the vacancy in the panel
year These undesirable trends negate the very purpose of the above said Office
Memorandum No. 22011/4/98- -Estt(D) dated October 12, 1998 and it is also against the
principle of natural justice.

3. Al the Munlstnes/Departments are therefore advised to ensure strict compliance of
the instructions of the Department of Personnel & Training issued vide this Department's
OM No. 22011/4/98-Estt(D) dated October 12, 1998.

4. . These instructions may please be brought out to the notice of all concerned
including attached and subordinate off ices.

(S.K. Prasad)
Under Secretary to the Gowt. of India”

(emphasis supplied)
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In his suppOrt the applicant has -furnished an extended panel for
preparatlon of MR (HS) to MCM dated 8.9. 2006 (Annexed as Annexure A-6 to
the O.A) crtlng lndlvrdual instances of Shri Indra Deo Jha, Shri P.C. John Shri
“AK. Banergee, & Shri Sushil Paul, all of whom were enlisted in the said extended

panel.

- The respondehts have admitted in their repIy that, for any individual to be
in the zone* of ‘consideration, he should rneet the _QR as on crucial date of DPC
e 1% January of the year and DOP&T's O.M. dated 20.4.1998 also states that
the'eligtbility dates for determining eligibility of officers for promotioh would be the

first date of‘ crucial year and that such crucial dates would be applicable to only

such serwces and posts for which statutory servnce rules do not prescnbe crucial

nlSirg
date. In thlS case, the resp dents ave no gmshed any service rules but

TPy O

' //
N\
2013-14. has merit as the\ekpllcant was m?serwce onx'1St January, 2013. It has

\

been held |n C.0. Arrrumu\;a}v Sta'e of,J il Nadu, 1991 Supp.(2) SCC
199 that ~the:-general principle is that every employee has a right to have his case
-considered ffor promotion according to his turh. It has also been held in Nirmal
Chandra Bhattacharjee v. Union of India 1991 Supp (2) SCC 363 that delay
~on the part of the department in releasing promotions, cannot recoil on the
candldates for such promotion. .In Shriram Singh Chauhan v. Haryana State
EIectncrty Board 1992(2) SLR-33.6'(P&H)-the Hon’ble Apex Court had vheld that
if there is any delay in consrdenng or' releasmg promotlon the hablllty for such
delay would be on the employer and the employee is entitied to clalm that his
' .promotlon should count from the date when he ought to have been promoted but

for- the delay We -also refer to the Hor’ ble Apex Court's observations |n Baij




, consrdered the issue as' t%w etherithe

- Hyderabad Bench in Ok\No 11’18;*of 2@@
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Nath Shafma v. Hon’ble Rajasthan High Court at Jodhpur and 'anovthe'r

(1998) 7 so_c 44 wherein it was held that:

...... after having put in long years of service, it is the seniority and promotion which an
officer looks forward to. He expects he is given due promotion in time. Non-promotion may

be an incidence of any service. But here the appellant has been deprived of his promotion -

without any fault of his. The Hrgh Court said that it might be a sad state of affairs that the
name of the appellant was not considered for promotlon till he retired.”

Grven the above dicta, we are hence of the view that the applicant’'s case
deserves to be considered in terms of O.M. of DOP&T dated 14" November

2014 (supra) and cannot be denied notronal promotronal with effect from the date

that hrs |mmed|ate junior was promoted

. On the issue of consequent benefi ts, the Hon’ble High Court at Andhra

Pradesh in The Drrector General CPWDi Nrrman Bhavan v. K.S. Rao, Rtd.
{‘tu =

Executive Englneer (WP 12«1\28 of 2006) in th%order dated 5.7.2017 had

b4 il;tdent (a’;‘pn ant in the 0.A.1118 of

The Hon’.ble HigH.. "(Court of AR _h desh wa%ic nsidering an appeal

hégr}al A/j;mrnrstratrve Tribunal,

// 32006 of t

arrsmg from an order dategd /1

4 the respondents were

directed to fx the pay of\t}e\a‘pphcant-»—vn ionally w.e.f. 31.3. 1996 in the

- promotional post and to revise the pension in aocordan-ce with the notional pay

fixation. The Ho_n’ble High Court of Andhra Pradesh had also referred to O.A. No.
656 of 2002 of the Central Administrative Tribunal, Emakulam Bench which
had attained ﬁnality upon having travelled through the Hon’ble High Court of
Kerela and the Hon’ble Apex Court in WP No. 9576 of 2005 and SLP (C) cC
No. 4396 of 2006 respectlvely wherein the orders of the Central Administrative
Tribunal, Ernakulam Bench had been upheld by. which the appllcant had been
granted srmllar reI|ef on similar cause of actlon as that of the applicant in O.A.

No. 1118 of 200_4 of the Central A_dministrative Tribunal, Hyderabad Bench.
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The Hon ble High Court of Andhra Pradesh having taken lnto cognlzance

that the deC|S|on in OA 656 of 2002 of the Central AdmlmstratNe Tribunal,
A E-rnaku_lami Bench had attained finality, had upheld the orders of the Central

~ Administrative Tribunal, Hyderabad Bench.

The Central Admlmstratnve Tribunal, Ernakulam Bench in O.A. No. 656 of
2002, was decndlng on the issue as to whether notional promotlon would entltle

the applucant to draw actual benefit of hlgher pay and allowances of the

, promot;ona!'post and‘relledvon the dictum of the Hon'ble High Court of Patna in

CWJC. -N,_o?.‘;_._2'_809/2002 [2002 (2) ATJ 428] that in its judgment dated 18.4,2002,

had conc_:luided as follows:-

"4, Thus, on con3|derat|on it- appears,.that petm@n was not granted promotion while he -
© was in service because of Iachesenﬂaﬂtt e fes g)ondents However, he was promoted
after returement in the year 1996 with etfec from 6-;1988 but denied monetary benefit.
" For such laches petltloner?’nnot ea""éd Stffer in any}m\‘anner Therefore, writ petition
is d|sposed of. The portiefrof or 'er e> e; A "_fhereby;mo etary benefit was denied is
hereby- Qquashed. Tt{e pé’tntlonerxshall % Hiliffed 1o @onetﬁﬁ enefit of promotional post
with effect from 10. 5. 1&98 till t:ge*date%twfétlrement*Respon‘c‘fents are accordingly directed
to pay entire monetarmbenef it;0f ’L' ’tio" “gs mdnc’tedz above within a period of

three'months from the gte of recertlc’afx pré‘dﬁ“ctlemp copy ounstorder ‘
| , ‘ :

: N\ (N o
The’Erhakulam B\e*méh, a||ow d“the_,app‘hcant he benefit of arrears of pay
9 ‘J.f";{‘m

R'e'fe;‘rr_i'ng to the deci'sion of Central Administrative Tribunal, Ernakulam

| ‘Bench:‘, as gupheld by the Hon’ble Apex Court we are therefore of the vievt: that the

ap_pticant, ;yvhb was eligible for promotion as on the crucial date for 2013-14,
cannot be; deprived due to delay on part. of Respondents to conduct the DPC
and, as reportedly, his juniors were empanelled and promoted, the applicant has
a nght to be consndered for notional promotlon as per DOP&T’s O.M, dated 14"

November, 2014 (supra).

Accgrdingly, the respondents’ communication dated 30.9.2013 (Annexure

A-4 to the' 0O.A) and that dated 11.3.2014 (Annexure A-5 to the O.A.) are set

-aside. ael‘/
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We» direct the respondents to take cognizance of the fact that the applicant

was eligible for promotion as on the crucial date of eligibility but for delayed
K convening of DPC and, if the applicant is simiiarly circumstanced as in O.A. No.
t 656 of 2002 (supra), to arrive at a decision on beneﬁts as admissible to the

applicant. The entire exercise may be completed within a period of 8 weeks from

the date of receipt of this order.

With this direction, the OA. is disposed of. There will be no orders as to

costs.
| o AntSlrg .. ‘o :
: (Dr. Nandita Chatterjee) -.{"-ﬂﬂ' Ay, N (Bidisha BaAerjee)

Administrative Member Vﬂv Judicial Member

SP






