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CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH, KOLKATA
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Coram : Hon’ble Ms. Bidisha Banerjee, Judicial Member x
Hon’ble Dr. Nandita Chatterjee, Administrative Membet

Deepak Sharma,
Son of Shri Phanindra Sharma,
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3. Regional Directorate of NSS-Kolkata, {
Government of India, ,
Ministry of Youth Affairs & Sports,
Department of Youth Affairs,
3, Church Lane,
Kolkata - 700 001.
Email: nsskolkata@gmail.com

4. Regional Directorate of NSS-Guwahati,
Government of India,
Ministry of Youth Affairs & Sports,
Department of Youth Affairs,
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“Chakralaya” Hari Mandir Road,
House No.4, Bye' Lane No.4,
Mathuranagar,

Police Station : Dispur,
Guwahati - 781006.

Email: nssghy@yahoo.co.in

5. Dipak Kumar,
Service through: The Regional Director,
Regional Directorate of NSS, Patna,
Government of India,
Ministry of Youth Affairs & Sports,
Kela Bgan, Phulwari Sharlf
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”8(:;\€To declar‘gf"’that th"-\erdgr NOw=F !
Governh ent ofe%%dla,.Mlhlstryﬁof Youth Affa=i:§
Youth. Affal?s Shastgj Bhawﬁj "Di%R. P*i‘Road N_
Bhawan, Nekvcih’ﬁ)elhl Dated, 25" Max,;@l&"emggﬁ\nnexure “A-5" (hereln
followed by Offlce**trder No. Admn- 1 B;Bi‘?wNSS / KOL / 2018 19 /
196001966, Government of India: ==Ministry of Youth Affairs & Sports
Department of Youth Affairs, Regional Directorate of NSS, 3 Church Lane,
Kolkata —700 001 dated the 30" May 2018 being Annexure “A-8” hefein in

respect of the Applicant herein and the Respondent No.5 herein are bad in
law and not sustainable in the eye of law and

(b}  To hold and pass an order that the Offxce Order No. F. No. ADMN 1/ -
RD / NSS / KOL /2018-2019 / 1926 dated 07.05.2018 issued by the Regional
Directorate at Kolkata to-be directed to be implemented in respect of the
Applicant herein in consonance with the clause 3.3 of the Rotational
Transfer Policy for Group A and Group B Officers of National Service
Scheme-reg vide Order No. A. 12015 / 1/ 2013-NSS, Government of: India,

Ministry of Youth Affa|rs & Sports (NSS Section), Shastri Bhawan' New
Delhi, Dated the 28" January, 2014;
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(c) Costs; !

i

(d)  Such further order or orders, direction / directions as this Learned
Tribunal may deem fit and proper in accordance with law.”

2. The service particulars of the épplicant can summarised as under:

()  Joined the National Service Scheme at Guwahati to the post, of a
Youth Assistant Gr-ll on 28" September 1987 as his first appointment.

(i)  Served at Delhi from 23.03.1990 to 07.07.1991 as Youth Assistant Gr-
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3. A Rotatio a | ‘;supxtg{{cers of National

l

Government of | d% Mlnlstry o"‘~Yo'uth- Affalrs & SportsNifS Sectlon) Shastri

Bhawan, New Delhi, dated"‘the_ZStf‘

January ‘201;_ Ad has been in vogue |since

then in the respondent organisation. It explicitly and unambiguously spells oQt the

following:

“3.3, Officer having less than two years of service before superannuation
may be considered for posting at a place of their choice, subject to
availability of vacancies. Such officers shall not be subjected to Rotational
Transfers as stipulated in-Para-2 of this Policy.” .
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4. A Circular Dated May 04, 2018, being a Friday, was issued by the
Respondent No.2 desirous of compliance within Sunday, the 6™ day of May 2018.

Since the applicant was left with near about a year and a half of his service tenure

in terms of clause 3.3 of Transfers on Compassionate Grounds under the
_Rotational Transfer Policy. He sought for posting at Guwahati-at his native place,

yet vide Transfer order dated 25.05.2018 (Annexure-5) he was transferred to

|
Patna. His representation dated 29.05. 2018 was turned down in 29.05. 20]{8 itself
|

i

(Annexure — 7).

5.

@W -’.' i, 5"
exercise was to deprive the.. pplicantiot o 'rrgh ullconSIdewr.,a @n %ih order to

" L ‘v ,
4N 1
LY L &

l

|mmatena! \;hether its repesf

%

6. Per contré the Lo
kY ._ﬂeif

claim would"submlt thgﬂfollowmg.

In the Rota'tlonal Transfer Polncy for Group_ As 'nd B{_ |cers of the(NSS, it

has been clearly mehtronedmat-ﬁparawélal --that notwnthstandmg awythmg

contained in the Policy, the Government may, in public interest_, trén’jsfer or

post any officer to any station. The contention of the applicant that ihe was
. : |

less than two years of service before,superannluation is not a valid ’_groqnd

since such'cases come under ‘consideration’ clause and such consideration’

clause does not come under the purview of any mandatory provision. Be

that as it may, it is the established legal position that a Government %ervant
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has no vested right to remain posted at a place of his choice nor can he
insist that he must be posted at one place or the other. He is Iia‘ble'to be

transferred in the administrative exigencies from one place to the other.

7. The respondents have averred that Shri Deepak Kumar, Assistant
Programme,Advisor in the RD, Patna has been transferred to RD, Guwabhati, since

he is senior to Shri Deepak Sharma }g\.;;gﬁmig%j_uri_sdiction of RD, Guwahati is wider

than that of RD Patna. lt |s ar ’qﬁdmwstraéqv%%g?snomtaken by the Ministry
e f ,

: qﬁ' :
keeping in view thgﬁgh rtage of officers in the RSS{%M to brmg balance or
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as the compar‘atlve dqstance,,fraognxKolkata to Guwa ati anngatna,to Guwahatn are
concerned, there erWia;g;isﬁ“@sdxi.erence for_hir

are almost the same. R

9. The respondents have. still further, submitted that Shri Deepak Sharrﬁa has
served more than 23 years at Guw-ahati itself out‘of his total service of 30 ‘years
and 8 mohths till now and served at Kolkata and at Delhi f§r the tot‘al.perio"d‘ of
.only seven yeafs, taken together, in both the abbve places and that apart the
applicant vide his representation dated 29.05.2018 requested the Ministry for

posting him at RD, Guwahati and if that he was possible to allow him to remain
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, |
posted in Kolkata for rest of his 1 year and 9 months service and withoutiwaiting
for the reply he rushed to this Tribunal. The O.A. is therefore, Iiablja to be
dismissed not only for the reason that it is devoid of merit,‘but also for-the fact

that the application of the applicant before this Tribunal is premature.

10. The respondents have clarified that the. Ministry vide their lett\er F No
Admn 23/ NSS/DTE/2018 dated 4™ May 2018 instructed all the employeles of all

the Regional Directorate for giving-three-choices for their posting in various
. N B R . .
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any nature whatsoever”

Regional Director, Kolkata and as such, he is not entitled to any interim order.

13. The respondents have reminded this Tribunal of the follov{ving legal
propositions:
“(i)  In the case of Rajendra Singh vs. State of U.P & ors. (2009) INSC 1351

(31.7.2009), the Hon’ble Supreme Court has been pleased to hold, inter
alia, that “a Government Servant has not vested right to remain posted at a
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place of his choice nor can he insist that he must be posted at one place or
the other. He is liable to be transferred in the administrative exigencies
from one place to the other. “Transfer of an employee is not only an incident
inherent in the terms of appointment but also implicit as an essential
condition of service in the absence of any specific indication to the
contrary. No Government can function if the Government Servant insists
that once appointed or posted in a particular place or position, he should
continue in such place or position as long as he desires.

(i)  In State of U.P. vs. Gobardhan Lal (2004) 11 SCC 402 it has been held
by the Hon'ble Apex Court “hat the courts are always reluctant in
interfering with the transfer of an employee unless such transfer is vitiated
by violation of some statutory provrsuons or suffers from malafide.

M
(iiiy The landmark Judgment of the Hon' bl’“‘*Sug;eme Court in Shilpi Bose
(Mrs.) & ors. vs. Statg of;h%‘%& ofs‘”, IR 1991&SCC 532 wherein at
paragraph 4fof th%nﬁdgment Hon'ble rou’?‘rptfl'\ef‘dﬁ o

u"; ’ ® ' A %‘ .
4 » Ingour oplmo 24COULLS should not |%Eggere Wa;th a transfer

:""ordﬁg%ﬁhich is ma}.fd,g-. Simpublic inte <-' nd for admm'StratNe reason
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ofder?”’s.'ued by the competent
gal«raghtl?ﬁEven if arﬁt’"i%“nsfeé order
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?ontmue to fh%‘tg& erg: w1th day; Siday’ -ansfer ordersms_s,uedgby the
~ governm ﬁnt _andaitéisu rdi e authoritie:
chaoj_safm fithe administ P tionw] rch*woul po
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] ‘f a Government
d{[rseonsequence on the
ﬁﬁé confined only to the
¥ specific provision.”

grounds of mala Tidessonviolationefdr
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14. We heard the Ld. Counsels, considered their rival contentions and perused

the materials in record.

15.  We noted that the applicant is due to retire on 28" February, 2020 i.e. he

has less than two years to retire. He is a resident of Assam.
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AS per the transfer policy in vogue he deserves to be considered for his

posting at a place of his choice.

He has exercised his choice and opted for Guwahati, to settle down at the

fag and of his service.

He is entitled to be considered in terms of para 3.3 of the RTP which lays

down pdlicy on Transfers on Compassionate Grounds and specifies that “officers,

having less than two years- of*servnce befo supera u%:fn may be considered
b e s,

“Bfwacancy, and that .
%’fh y

ta:cronal Transfer‘éfll",gt‘i%r stﬁ%aﬁged in para 2

e to Ké,tra nsfe rredﬁto

Y

Fu rther«"péa ra, ongGe -« erw finstr

T e

of ﬁho aﬁ’q“**due._ﬁfor tr,ans'er«-as %er R‘" tatnonal Transfer
requuremﬁe}zt stlpu|atedgmrPaJra-2 shall havekb"e' asked, 0 mdl‘gwte S places of
their choice; and "effort shalljb*“_"‘lm'adé‘*‘to accigvr‘_’nmodat, nem within their

The provisions although not mandatory, cannot be given a complete go bye
for it lays down the guidelines for effecting transfer, considering and acceding to

the requests of employees on compassionate ground etc.

A bare perusal of the policy would exemplify and demonstrate that the i

applicant’s case fell under para 3.3 of the policy and therefore he was not

4
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i i ice postings in term of para 5.2 of the
vy required to opt for 3 or 5 places as choice postings in ter p

I

policy as extracted supra.

Therefore while expecting'three choices from the applicant, to consider his
request in terms of 3.3 of the RTP the authorities have misjudged the provisions

and misdirected themselves.

16. Ld. Counsel for the applicant has therefore legitimately voiced his concern

in regard to malice in law. ) ""%,,,&

with regacd""'toa-a?f‘f? R, ;'.:;,: RAVANEyersus J ‘|ON vo'Fit%lgolA AND

%”MIEJ_‘S? in law is, h‘?",';' jer
ifO”GWS in Shearer

V,

‘w%\koﬂg‘gﬂlct Rl s ther ,er§~*tan in contraventlon

Apers’c’iﬂri'\f’?r
x\oft eiqlféyv IS'not allowed to say that he did#o with 3n mno’c%nt mind;

%
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he nsutaken«to knew the law, and he mﬁsft?ac gﬁ/t‘thm*theﬁlaw He may,
therefore Re gullty of"mahce.,mﬁlaw althoﬁ%h s@ fa;&he state of his
mlrgg is concemed’,,ibew%ects a‘norantly:;an |n th{{ sefise innocently.

o

Thus malice it its |ega|s~sense means mahgewsch asgiia ay be assumed from
the doing of a wrongfgﬁ!ﬁ act intentionally but w:nt’hout just cause or excuse,
or for want of reasonablé*orprobablercatise.

6. It is however, not necessary to examine the question of malice in law
in this case, for it is trite law that if a discretionary power has been
exercised for an unauthorised purpose, it is generally immaterial whether

_its repository was acting in good faith or in bad faith. As was stated by Lord
Goddard. C.J., in Pulling v. Abergele Urban District Council (1950) 1 KB 636
: (1950) 1 Ali ER 76, where a duty to determine a question is conferred on
an authority which state their reasons for the decision,

and the reasons which they state show that they have taken into
account matters which they ought not to have taken into account, or
that they have failed. to take matters into account which they ought
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“to have taken into account, the court to which an appeal lies can and
ought to adjudicate on the matter.

7. The principle which is applicable in such cases has thus been stated
by Lord Esher, M. R. In The queen on the Prosecution of Richard
Westbrook v. The Vestry of St. Pancras (1890) 24 Q BD 871, 375 : 62 LT
440:.

If people who have to exercise a public duty by exercising. their
discretion take into account matters which the Courts consider not to
be proper for the guidance of their discretion, then in the eye of the
law they have not exercised their discretion. :

‘This view has been followed in Sadler v. Sheffield Corporation (1924) 1 Ch

483. | e i

L

It is equally true thagt% there%wﬂl"‘be %nfésrror factwy{%en a public body is

prompted by a mus%aken helief in the exrstenc f a non existing fact or

crrcumstance »erThls is so cIearIy unreasonable tha % at is done under such
; r

one |n b“ad faith ; and

one another
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“There are two Nos:eof Sanctloned‘ Posts ofﬁ@
Regional Directorate of NSSEKolkatase=

Out of that Ms. Sarita Patel, Youth Officer is holding one post and the other
post is lying vacant w.e.f 30.05.2018 (AN) after relieving of Shri Deepak
Sharma Youth Officer from Regional Directorate of NSS, Kolkata to join at
Regional Directorate of NSS, Patna as Ministry of Youth Affairs & Sports
Order No A12015/1/16-NSS dated 25.05.2018"

In view of the aforesaid admitted position, we feel it appropriate to dispose

~ of the O.A. with a direction upon the respondents to allow the applicant to

/4
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continue at Kolkata till his superannuation, in case they are unabj:le to adjust him

at Guwahati as per his exercised choice.
|

20.  Appropriate orders be issued within 10 days of receipt of ithe copy of“th_is

i

]

order. No costs.

A , : - Jl‘,wf(/fz fatd '{
~ (Dr. Nandita Chatterjee) | (Bidisha B%erjee)
Administrative Member s Judicial Member
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