CENTRAL ADMINISTRATIVE TRIBUNAL
~ KOLKATA BENCH
KOLKATA
0.A.No.O A 51/ 2013 Date of order: 16 1€ 1€
Coram : Hon’ble Mrs. Bidisha Banerjee, Judicial Member '
. Hon’ble Dr.(Ms) Nandita Chatterjee, Administrative Membe'r

Shri Naba Kumar Saha, son of Late

Amullya Charan Saha, aged about 49 years,
working for gain as Postal Assistant, Alipore
Head Post Office, Belvedera Road,

Kolkata 700 027, residing at No.48 of Kalitala
Park, South Kolkata — 700 070

e Applicant
- Versus-

1. Union of Indla servrce through the Secretary,

3. The Director of Posta'l Services, Kolkata Region, |
Yogayog Bhawan, C.R. Avenue, Kolkata-700 012;

4. The Sr. Postmaster Alipore Head Post Office,
~ Belvedera Road, Kolkata-700 027
cerereenrns Respondents

| Forthe-applicaht : Mr. A. Chakraborty, counsel
‘ Mr. S. Panda, counsel i

For the respondents : Mr. L.K.Chatterjee, counsel
- Mr. M.K. Ghara, counsel

i
ORDER |
{
|

Bldlsha Banerjee, Judrclal Member .

Brref facts of thls case as narrated by the appllcant Naba Kumar'Saha are

that he was issued with a Charge Sheet dated 17.09.2002 on the ground ‘of
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* causing loss of hundred pieces of Kishan Vikas Patra (KVP) denomina?tion of
Rs.10,000/- each. Inquiry was held, report was submitted and théreafter
Disciplinary Authority issued office ofder dated 10.12.2003 imposing pefnalty of
dismissal from service. fhereafter the applicant preferred an appéal on
22.12.2013 and the Appella.te Authority modified the penalty of dismissal to
reduction of pay from 4900/- to 4400/- in the scale of pay Rs.4000-6000/- for a
period of five years with effect from 11.12.2003 with a further direction that the

applicant would not earn any increment of pay during the period and on expiry,

such reduction would have effect of postponing his future increment of pay.

Further, a fecovery of Rs.50,000/- from the pay of the applicant was also ordered

against which a revision was preferred by the applicant. The competent a:uthority

modified the order of the appella%e(\'a‘&ﬁ%?ﬂté/@ hy reducing the recoverylamount
. v AT
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Chailen-ging the same and seeking quashing of the charge sheet, feport of
the Inquiry Officér and Order of dismiésal dated 10.12.2003, the ordér of fhe
Appellate Authority dated 19.03.2004 and modified order by the revisioning
authority dated 21.09.2004 as well as the order of the Reviewing Authoréty dated

23.05.2012 the applicant has preferred the present Original Application.

2. This Original Appli_cation was taken up by this Tribunal on 21.03.2013 and
vide order dated 21.03.2013 this Tribunal was pleased to dismiss the same

holding that the applicant has failed to make out a prima-facie case.




Aggrieved by and dissatisfied with the said order of dismissalg dated

. ; |
21.03.2013 a Review application was preferred being No: REVT 12 of 2013. The
: ;
said review application was posted on 24.05.2013. This Tribunal being ptimarily
. .

brima facie satisfied directed issuance of notice and also directed the resp:ondent
t

. |
to file reply and rejoinder. The matter was finally taken Up on 27.01.2016 when
I

upon contested hearing this Tribunal was pleased to allow the review application
by setting aside the dismissal order dated 21.03.2013 and directed for hearing of

the Original Application by allowing the applicant to file all such documeréts used

4

{
in the review application and other relevant documents by way of Supplernentary

Affidavit, which could not be produced when Original application was!initially

heard out for the first time, for proper adjudication of the case.

|
t
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1 of 2013 came up f(:)l’ fresh
i
i
|

of argument whereby he brought to the notice of this Tribunal the f(i)Howing

documents that he had failed to furnish earlier, as detailed hereunder:-

a) Stock Register;

b) MDW(Memorandum Distribution Work);

¢) Nominal Roll;

d) Hand 2 Receipt Book;

e) POSB Manual Form-Il; ‘

f) Departmental Charge Sheet dated 17.09.2002 &
g) Police Charge Sheet dated 1-3-2009.

a) Stock Register : Which is known as NC-12, which is a Register where all

the supplies of certificates of KVP/NSC Certificates must be entered and the
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same has to be maintained by Deputy Postmaster and Assistant Postmaster

accordingly. From the said Stock Register, receipt and issue of certifi:cates

[}

|
can be determined. The same was produced during Inquiry Proceeding but

there was no signature of the applicant Naba Kumar Saha. Assistant
Postmaster who was the custodian of such certificates also admitted in his
cross-examination at page-32-33 of the Supplemeﬁtary Affidavit tha; said
Naba Kumar Saha was not entrusted to issue the said certificates. He also
said tha;c for handing of any valuables including certificates, the same

cannot be done or handed over or exchanged between officials without

proper receipt.

b) MDW (Memorandum of Distribution of Work) : The said document

in a Post Office, their ho{urs of

m. Herein it has come in

umar Saha, the applican"t was

sitting at NSC Counter No.2 whereas preparation of Invoice and supiply of
KVP to Sub-Post Offices is the sole responsibility of NSC CounterNo.1.

Therefore, it is evidently clear that the a'pplicant was never entrusteé with

!
the said KVP Certificates as alleged in the Charge Sheet dated 17.09.2¢02.
l

1
1

c) Nominal Roll : The same is also known as MS-12 and is the: daily
roster which serves as records of the clerks actually working on any.given
day. Whenever there is a change in the duty roster of any clerical staff
during 'the day the same is ehtered into the Nominal Roll. Herein it is seen
that Naba Kumar Saha was éntrusted to NSC Countér No.2 only on 2 days
i.e. 16.05.2000 and 17.05.2000 but the counter for dispatching or issuing

certificates was NSC Counter-1 and therefore, preparation of Invoices and

&
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supply of KVP to Sub-Post Offices have been done from NSC Counter No.1

i

only, if at all and not by Counter No.2 which was in charge of the app:Iicant.

!
. C . i
The Senior Postmaster, one of the witnesses, in his evidence has also

5

admitted the same and stated that Naba Kumar Saha, the applican:t, was

holding NSC Counter No.2 on 17.05.2000. Therefore, from both the}MDW

and Nominal Roll which were produced before the inquiry Procee(”jing it
transpires that the applicant Naba Kumar Saha was nevef in NSC Cé)unter
No.1 and he had no chance to deal with or issue or supply the said ceyartiﬁes
'on the relevant dates as alleged in the charge sheet. |

|

. !
d) MS-7 or Hand to Hand Receipt Book : It is a register which denotes

the cash or articles which are handed to any official in the Post Office on

day to day basis and the sgfh upon
a ‘ -

taking his signature. It/ Bas TR 6 Post
&R

and Telegraph Manual Vo called

by the charge official Naba Kumar Saha as an additional document during
the enquiry proceeding but the same was not produced to his pre}judice

and which was only document which could have clearly proved that his

signature was not there and as such purposely the same was not propuced

]
for some vested interest known to the respondents. 3

e) Post Office Savings Bank Manual Volu.me-z, Rule 42(3): |If .ther‘e is a
Ipss of KVP or NSC before issue, immediate enquiry is required to bé held
and responsibility needs to be fixed and Indemnity Bond néeds to be
obtained from the concerned official. Here in this case, no such Indemnity
Bond was sought from the app.licant. Neither any responsibility wasf fixed

4

and fact finding enquiry was started on 25.04.2011 and Charge Sheeét was
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issued on 17.09.2002. Since no responsibility was fixed upon Naba Kumar
Saha and no Indemnity Bond was taken from him also, it prima-facie
proves that nothing was against him and the charges mentioned in the

charge sheet was also vague, stale and no legs to stand.

f) Charge Sheet:  Charge Sheet issued against the applicants, in no

uncertain terms stated that there has been a fraudulent issue Qf KVP or

]
i

denomination of Rs.10,000/- each purported to have been issﬁed from

1

Alipore Head Post office on different dates during the period 19.02.1999

| |
to 17.10.2000. It has further held in the Charge Sheet that Nal?a Kumar

-

|
Saha, the applicant by not preparing the invoices of KPV on 17.05.2000 -

i

and by not checking the invoices whereby causing loss of 100 piecfes of KVP
\nist ‘
@n>rag, ]
dematiof df duty in contravention of Rule
J .

en the Charge shee:t itself is

applicant Naba Kumar Saha could issue the said KVP certificates:’ again on

16.05.2000 and 17.5.2000. -

g) Police Charge Sheet: Alipore P. S. Case No.135 dated 20.07.2(:)01 under
Section 409/467/471 and 1208 of I.P.C. read with 13(d) of the P;revention
and Corruption Act and Charge Sheet No0.27/2009 undef' Section

380/465/468/471/420 IPC and Section 13(ld) and 13(2) of the Prevention

and Corruption Act has been initiated against one Nepal Krishna Mitra who

was a Group D employee in Alipore Head Post Office. The said FIR was
initiated and thereafter Charge Sheet was filed against Nepal Krishna Mitra,
a group ‘D’ employee of Alipore Head Office. He applied for a loan of

Rs.1,45,000/- from United Bank of India, Alipore Brach for housé repairing




and he deposited 22 KVPs worth Rs. 2.2 lacs and loan was sanctioned land

" such amouht was.credited in his Savihgs Bank Account on 23.08.1998 jand
~ again on(June,2001 the said Nepal Krishna Mitra approached the said Bank
fOr] obtaining a loan of Rs.50;000/- and deposited 8 NSCs w’ortk of
Rs. 80.000/- The Ioan was again sanctioned after due process and an
amount Rs.52 000/ was credited in the same account.of Nepel Knsﬁna
Mitra. On being suspicious, t.he Benk'Manager referred the matter_tq the
Post Office and. upon enquiry in Alipere Head Po;t office, no application
was available - there against those KVPs and NSCs as mentioned by Bank

- Manager, United Bank of India and which were piledged by Nepal Krishna

Mitra, a Group ‘D’ employee. Therefore, it is evidently clear that the said

certuflcates were never |ssug&‘?r‘8‘f13thll yore Head Post Office since they

JN
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Nepall Krishna Mitra was the s
NSCs from the Sfock D'epartment of the Post Office and h_ae taken a loan by
pledging the said certificates. The said KVP and NSC, herein the ,KVPS,
have never .reached the lcounter and, therefore, fhere cannot. be lany
queetion fegarding issuance of the sarﬁe far less to say from the custody of
the applieaht' Naba Kumar Saha. . Therefore, Nepal Krishna Mitra the
pfinc_iﬁai offender in the said criminal case was the only eoncerned person
who has done the said mischief and therefore, the entire cherge sheet}has
become vague & concocted éﬁd a.II the prdceedings.aris‘ing oet of éthe
“has become vitiated. Assuming but not admitting that Nepal Krishha Mitra

was the principal offender who has stolen the said KVPs from the Stock

n, who has stolen the said KVPs and :

B
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Department and the applicant is one of the subsidiary offenders, then even

nothipg could be recovered from the subsidiary offender in view‘/ of the
several Judgments of this Hon’ble Tribunal. Bﬁt in this case, Nabé Kumar
Saha, the applicant, was neither involved in issuance of the said KiVPs nor
he prepared the invoices which have been admittedly done b\!/ Abhijit
Bhowmick as per his evidence at Pg 37 of the Supplementary /i}ffidavit,
who was the concerned Postal Assistant who prepared the Invoicc‘%s which
He has admitted in his evidence alsé. Therefore, when noth}ing was

entrusted to Naba Kumar Saha the applicant, and nothing was issued from

his counter since he was not in charge of such transactions and moreover,

-when the said KVPs were stolen from 1999 onwards, the charge Tbrought

against the applicant is sureW‘F’afet/ ce the applicant sat onlyifor two

NZ

days i.e. 16.05.2000 and-l o dg,—"‘-‘- hec uld not issue any certificate

3 _'//7/“\%. 5

which has already been stojeRyTH ¥82

999 from the Stock Department

of the Head Post Office, Aliporeasifwduld be doing an ante-mortem which

is not permissible and/or tenable in the eye of law.

4, The applicant has specifically alleged that the then Postal Assistant Abhijit

Bhowmick was directly involved in preparing invoices which he admitted in his

evidence yet he was proceeded under Rule 16 and meted out a punishment of

simple stoppage of increment only for two years, whereas the applicant, w"\ho was

s .
.

in no way connected with the issuance of the KVP Certificates, was proiceeded'

i

under Rule 14 penalised with stepping down of his.pay to 5 stages with sthpag‘e
: . A 1
of increment for five years and with the cumulative effect which would pastpone

the effect of future increment coupled with a recovery of RS.Z0,000/—,‘ which

. o i : -
according to the applicant, was legally impermissible, smacks of bias, m_lalafide
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and highhandedness of the respohdents only to sub-serve their vested interest

while exonerating other concerned staff or letting them of with lesser punishfment
while making the applicant a scapegoat in the matter. Therefore, the punishment
meted out to the applicant is absolutely disproportionate and also discriminatory

and the a~pp|icant is entitled to the relief as has been held in two cases by,Apex
: t

Court of the Country and reported in 2014(2)SCC Page 748 (Iswar Ch;andra
i

Jaiswal versus Union of India) and 2007(7)SCC 257{Union of India versus

Alhuwalia)

5. The applicant has further echoed his grievance by submitting that thei'. Stock
|

! .
Register was maintained by Deputy Postmaster and Assistant Postmas_teribut it

was not produced for the reasons best known to the respondents, ané that

Q?l\\r\lstl'at
Assistant Post Master admitted ir-thg -€XQ)
A2

i!-'-“‘\‘*‘ ”G

o " ’

responsibility of issue and discharge of KVP and NSC was done from NSC C%)unter

. . : !

No.1 and invoices were prepared by person manning such counter only. Fr‘gm the
' o

Nominal Roll i.e. the daily register prepared and signed by Post Master,'it was
1

' proved that Naba Kumar Saha was not in NSC Counter-1 and it was spet%iﬁcally

admitted by the Senior Postmaster Hiralal Roy in his evidence. From the ii-iand 2
I

Hand Receipt book it is evident that when one official hands over any vaIulJbIe or

certificates, the same is done by endorsing/putting a signature on the said Réceipt

book as per Rule 26 of the Post & Telegraph Manual Volume-6, Part-|, Which could

have been the best evidence to prove that the applicant’s signature was not

there. Inspite of several requests the said Hand to Hand Receipt Book was not

produced during the enquiry proceeding, to the utter prejudice to the applicant.

Ry
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entitling him to benefit of doubt. Further that Rule 42(3) of Post Office Sa\;/ings
Manual Volume-2 states aboqt taking bond and making one responsible \jﬂvhen
there is a loss of KVP or NSC before issue. But although the fact finding en;quiry
was started and subsequently departmental charge sheet was submitteéi, no
résponsibility. was fixed upon the applicant Naba Kumar Saha. nor any Indefnnity
called from him which proved that there was no loss and the applicant wa%s not

i

P
liable for such alleged loss. Therefore, the Charge Sheet is vague and has no legs

to stand upon. The allegation put in the charge sheet could not be proved by any
a
cogent document before Inquiry proceeding, only an order was passed o:n oral

statements and which was upheld by the various authorities in the hierfarchy.
i
ttotally

When the charge sheet said that KVPs were issued from 1999-2000, it wasi

i
Further and most importantly Nepal Krishna Mitra, a Group ‘D’ en:1pl0yee
' ' "
3

admitted before the police that he has stolen the KVPs and the said KV}Ps have

been recovered and criminal case was going on. Therefore, no involver‘nent of
Néba Kumar Saha, the applicant herein, could be proved by initiating fa?lse,and
vague charge éheet & which culminated into this punishment. There has 'Leen no
loss of Government revenue since the certificates have also been recoveried from
the reél accused. Moreover as per Article 311 of the Constitution of India; penalty
should have been issued against the applicant on the basis of evidence .‘Eadduced

during the inquiry and not on the basis of the Applicant’s statements obt;ained by

coercion during the fact finding enquiry. Therefore, the issuance of charge sheet,

. = o
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enquiry report and dismissal order by the Disciplinary Authority and thereafté
modification by the Appellate Authority and Revisioning Authority then imposi’ng
a major punishment, all have become vitiated in view of what has transpired from

the Stock Register, MDV (Memorandum Distribution Work), Nominal Roll, Hand 2

Hand Receipt Book, POSB Manual Volume-ll and the Charge Sheet dqted'

" 03.01.2009 issued by the Police authorities. Therefore the said charge sheet,

report of the enquiry officer, order of dismissal dated 10.12.2003 by; the

‘.

Disciplinary Authority,‘ modified order dated 19.03.2004 by the Appéllate
)

-
Authority and finally the order dated 21.09.2004 by the Revisioning Authority are

]

i
all liable to be quashed and/or set aside and the applicant be fully exonerated for
i

the facts and circumstances stated as hereinbefore and by imposing a heavy cost

upon the Department and a furthe%dﬂ‘é‘all@r&z refund of the recovered amount

. . ‘. ‘
6. We noted the facts and péfru ez

1

referred to supra, which was not considered by the revisional authority, the

il

authority who last considered the proceedings, its culmination, the penaltjy and its

i

proportionality, we recall the order passed on 21.03.2013 dismissing the_" OA and
|

¥
'

quash the order passed on 11.03.2015 by the Authority exercising its power in

j
terms of Rule 29-A of CCS (CCA) Rules and remand it back for consfideration
!

L]

. afresh in terms of the facts stated supra.

7. Appropriate reasoned and spe'aki‘ng order be issued within 3 rhpnths. No
costs. . . . e | : K
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(Dr. Nandita Chatterjee) , (Budlsha Bane/rjee)
Administrative Member Judicial Member
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