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T LiB RARY 0.2. 621.2011

CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH

'No. O.A. 607 OF 2012 | Date of order: [} h Jotnt w] ng

Present: Hon'ble Ms. Manjula Das, Judiciat Member
Hon'ble Dr. Nandita Chatterjee, Administrative Member

Balaram Majhi,

Son of S. Majhi,

Working for gain as Sr. Clerk (since dlsmissed),
Office of the General Manager (G)/CLW/Chittaranjan,
At present residing at Rupnarayanpur (Rupnagar),
P.O. - Rupnarayanpur Bazar,

District - Burdwan,

Pin - 713384.

.. Applicants
Vs.
1. The Union of: Ing@

tr
Through t1§\General I@a’n\';&'
Chlttaranj%n Loﬁﬁ'ﬁtlve W3Yks

1 """"ﬂ

) Respondents
For the Applicant r/sel

For the Respondents

Per Dr. Nandita Chatterjee, Administrative Member:

This Original Application has been filed under Section 19 of the

Administrative Tribunal, 1985 seeking the following reliefs:-

“a. An order directing the respondents to set aside the order dated
4.4.2012 (Annexure A-10) and quash all the prpceeding and further
directing the respondents to reinstate the applicant in thé post of
Office Superintendent Gr. | of GM Office, CLW with all consequential
benefits. '
b. An order directing the respondents to produce the all records
which was relating to this case;

c. And pass such order or further orders or order as to this
Hon'ble Tribunal may deem fit and proper.”

2. Ld. Counsel for the applicant is present and heard. None appears
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on behalf of the respondents.Being a long pending application since 2012
the matter is proceeded upon as per Rule 16(1) of thr-; CAT (Procedure)
Rules, 1987.
3 The case of the applicant as submitted by his Ld. Counse! is as follows:-
The applicant was appointed on.14.8.1980 in CLW, Chittaranjan and
was subsequently promoted to the post of Office Superintendent, Gr. | of
GM, CLW: thereafter, a major penalty charge sheet was issued against the
applicant who was found guilly and was dismissed from his service on
20.7.1999. That, against the said dismissal order dated 20.7.99, the
applicant preferred an appeal dated 28.7.99 before the competent authority
i.e. before the General Manager, CLW EVIthln the statutory time. That, being

issal, the‘épp icant filed an application

aggrieved by the iflegal ogg”h(g dismi
being OA. No. 983 ofg1999 he

Calcutta Bench. The $aid agj,ca |o was_

12.8.99 by passing Lreeorderv

“Considering the aterlé}, record an
\\___,/

'|sose5éof by the Tribunal on
eé}i.g he submission of the
A
1d. Counsels for both the pamé the oper fion of the order dated
20.7.99/26.7.99 as per Clause (b) contained therein as.communication to
the petitioner is stayed till the disposal of the appeal by the competent

authority.”

That, the applicant submitted an appeal dated 28.7.99 against the said

dismissal order to the General Manager, who is the appellate authority. That,

during hearing of the said O.A. No, 983 of 1999 by the Tribunal, the Ld.
Counsel of the respondents did not ever mention that it is not the General
Manager but the CPO who is the competent appellate authority. On the
basis of this, the Tribunal was pleased to observe as follows:-

...... An appeal has been preferred before the competent authority on
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28.7.99"

That the appeal preferred by the applicant dated 28.7.99 was
addressed to the General Manager.

That, said appeal dated 28.7.99 submitted to the General Manager
against the imposition of penalty order was disposed of by the Chief
Personnel Officer (CPO) vide letter dated 12.10.99 (received by the
applicant on 13.11.99) though the CPO was not the competent authority
and hence had no authority and/or jurisdiction in the matter.

That, such order passed unauthorisedly was infructuous and was liable

to be set aside.

That, the General Manager i |s the competent authority to dispose of the
o Ot
said appeal dated 28 7. %g} cause the pet’tioner was working in the

fr

o}

Department as the O%: e pernd ac$> er Railway Rules,
General Manager is! ith com"*'*, thorie i he pg‘.titiner.
I |

That. the appealidated 28.7Q9 was\addressed to~’7 General Manager
and no other authoritythasdiie §§Whe

T i
per rules, Therefore, the resp n@_tid@aotzfone any Departmental rules

applicant's appeal as

since Chief Personnel Officer is not the competent appellate authonty, that
he has no authority andfor jurisdiction in the matter and hence the said
order passed bn appeal was liable to be set aside.

Thereafter, the applicant filed an O.A. before the Tribunal Eeing 0O.A. No.
402 of 2006 which was disposed of on 8.2.2008 by directing the applicant to
file a Review Application in accordance with law in the field.

That, in terms of the said order the applicant filed a fresh appéa! on
24.7.2008 before the General Manager statmg the errors of the depanment

and highlighting that statutory rules have not been followed in this regard

The General Managef's order dated 16.9.2008 had stated as follows:-

«pfter careful consideration of every aspect of the case, | do not find any

fmuZ'/
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reason to modify the order of the Disciplinary Authority, as upheld by the

appellant authority. The order given by the Disciplinary Authority stands
good.”

In the meanwhile, the applicant filed a Contempt Application but the . -

same was disposed of as withdrawn on 2.7.2008. Thereafter, the applicant
filed an application before the Tribunal bearing No. 1031 of 2008 which was

dismissed on 4.1.2011. Being aggrieved, the applicant filed a Writ Petition
before the Hon'ble High Court being WPCT No. 97 of 2012 and the same

was disposed of on 13.2.2012 with the following directions:-

“since, admittedly the appeal was not considered by the General
Manager, but by an authority who was not the appeltate authority, the
Tribunal ought to have directed l.e. consideration of the appeal by the
proper authority. Therefore, the order in appeal in review and the order
of the Tribunal are all set aside. The appeal filed by the writ petitioner
before the General Manager is,"rtqg;tp‘red‘ Oits original file. The General

Manager is directed to corﬁ"sﬁéér the ap% aland.upon proper application

3
of mind uninfluencédyty 2y psefatin made by the Chief
Personnel Ofﬁcep’or}by hegfr . rqug [AWe Expdct that the General

|
Manager shall pafsgrf-é reAsoneddd a ing’@d\er within one month

4. Although no Counsel-foryespondentss, presentfto argue the matter,
SEB YN
the contention of the responde s-iffferred flom' their reply, is that the

from the date of:comma T 2 order jto him. He shall
| punicg
NG
dents;a
\ Iy AT r\/
allegations made in the ii@lcaﬁe is not relevant in view of

communicate his ofdler to e ihpeliioneimmediately after taking
his decision.” | ¢y \Qﬁ e
/
nis

subsequent order passed by the Hon'ble High Court df Calcutta dated
13.2.2012 (Annexure “A-9" to the O.A)).

That, as per directions of the Hon’ble High Court, Calcutta the General
Manager had passed the order as appellate authority considering  all
material issues in a fair and impartial manner.

That, the disciplinary proceedings have not been challenged by the

applicant and the allegation of delay of 13 years to hear a statutory appeal

cannot be a ground to set aside the order as affirmed by the appellate -

authority. %

-
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ISSUES

The issues which require to be resolved in this case are whether:

e wEame amer - b

(i) The General Manager i.e. respondent No. 1, had abided by the .

directions of the Hon'ble High Court in WPCT No. 97 of 2011 as passed
on 13.2.2012.

(i) Whether the speaking order of the General Manager issued in
compliance of the Hon'ble High Court's directions dated 4.4.2012
(Annexure “A-10" to the O.A.}is badinlaw. -

At the outset, we refer to the orders of the Hon'ble High Court in WPCT

No. 97 of 2011 which had directed as follows:-

+ The General Manager is directed to consider the appeal
independently and upon propﬁr,‘ggplileatiafrof mind uninfluenced by any
of the observations'magé(‘&/ thcﬁgﬂggsonnel Officer or by the

: Q
Tribunal. ; v

Y " A
We expect thatﬁhe @e Arfagen shall&p ss a reasoned and

speaking order vfiit@'n on&.monilfiofahe-date ofzzonmunication of this
order to him. He Gghall Soifmtnicalediisgorderzto

e .
immediately aftel taking héﬂs’t AW @

Thus the directions,0 e o@._' E\r;‘fih
\ ?’;E,m - a
on the General Manager, ™

(a)  The General Manager was directed to consider the appeal

independently and upon proper application of mind uninfluenced by any

of the observations made by the Chief Personnel Officer or by the

Tribunal.

(b)  That the General Manager should pass a reasoned and
speaking order within one month from the date of the commuhicatiOn of
this order to him and should communicate his order to the writ petitioner
immediately after taking a decision.”

5. It has been alleged in the instant O.A. that the General Manager

was influenced by the Chief Personnel Officer; hence, we refer to the order

[LV{/
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of the CPO dated 13.10.99 (Annexure A-5). The said order is reproduced

below:-

‘No. GMA/GENL/D&AR/BM Dated: 12.10.1999

Shri Balaram Majhi,

Ex. Sr. Clerk, GM (G)'s Office,
D/19, Prasant Avenue,
Chittaranjan - 713 331.

Sub:  Major penalty charge-sheet No. GMA/Gen!./D&AR/BM dated
21.4.97.

Ref.: Your appeal dated 28.7.1999.

| have gone through the appeal dated 28.7.1999 submitted by Shri
Balaram Majhi, Ex. Sr. Clerk, GM(G)'s office along with the relevant
papers and connected files as observed as under:

1) The CO was well aware about the Joint Procedure Order No.
Med/207-E.4 Pt. VIl dated 20.11.86 effective from 1.1.87 for remitting
the cash from outsider for treatmentyp KG’ Hospltal

2) The CO has record‘”ﬂ In the 48 '3‘7\105 BHT, the cash receipt No.
To indicate in BHT b e CO arsitstall diff"ren from the cash receipt
issued by Cash Ofﬂce & /

3) The CO/hdS retordedifidefosifed
mentioning the cadhf recelbttﬂ g“gests-that the amount of Rs.
10.83 lakhs paid @;V the@m --f e medical tr‘é‘atj ent has not been
deposited to thelCash Oﬁlce.f \ &

4) The case\was first-detbctet oVhe-then TS, Dr. S.C. Naskar
and to find out\the/tr\tfﬂ@of such Jrr'ébﬁl\antm . He nominated a
committee consistihg or. DuSa_Lya[,fSr 7. D6 ahd Dr, DR. Das, DMO,
K.G. Hospital. N @

5) There was no need forinclude-any official in the committee other
than, KG Hosital doctors™ Where-th’frecords are maintained for
treatment of outsider patients and the amount charged for the medical
treatment.

6) The CO had been given full opportunity to defend this case in all
respect by supplying the relevant documents as asked for and also an
opportunity to inspect the documents at KG Hospital/CLW,

7) The CO's statement were of different opinion regarding
maintenance of records/registers in KG Hospital for outsiders patients
which suggests that the CO has tried to suppress the fact of
non-depositing the money handed over to him by the patient from
outsider towards medical expenses and thereby only denying his
responsibility

8) The witnesses called for have indicated regarding the receipt of
money from outsider for medical treatment taken in KG Hospital and the
same has been recorded by the CO in the BHT as deposited without
actually depositing the amount to Cash Office.

9) The CO had admitted that an amount of Rs. 1,000/- (Rupees
one thousand) only was received by him for treatment of son of Shri
Srikanta Pandey which had been returned by him in ¢ash. The CO
initially did not refund the money immediately but refunded at a later
date when the case was surfaced. The CO had admitted of collecting

m‘5 271 BHT" without
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the money from outsider and refunded to Shri Pandey.

10) The CO has failed to justify his act of writing faise cash receipt
No. In 480 Nos. BHT and also amount deposited “written by him in 2271
BHT" are adequate to prove his guilt.

In view of the above, it is amply cleared that Rs. 13.67 lakhs of . -

money has been misappropriated by the CO. | have applied my mind
keeping in view the principle of natural justice and without influenced by

anyone, | passed the following orders- “Upheld the penalty imposed by
DY. GM and DA. '

(S. Gupta)
Chief Personnel Officer
& Appellate Authority.”

—

6.  We now come to the order passed by the General Manager. The
General Manager, in Para 3 of his order dated 4.4.2012, has acknowledged

the directions of the Hon'ble High Court Calcutta “to consider the appeal
independently and Upon«%rffpg?apipain of-lﬁg‘in uninfluenced by any of
. "." ) A A

- Offi€er br by the Tribunal, in

the observation madé by theC)
T

. g Y,
- ‘
DAy <

] !
the capacity of Appe;ilate Aut ¥ 1
)] i i
Jl

\J

7. The General‘-l\ﬁa?]ager,‘ L

the matter that led tothe df,s,c‘zlpl against the applicant on

ey procsedids
the grounds that he had con Ta@@. (iyr& (iit) of Railway Service
(Conduct) Rules, 1966. In Para 6 of the speaking orger, the General
Manager has, in detail, brought out all the submissions made by the
applicant in his appeal. The General Manager thereafter, has proceeded to
analyse the records/documents which were available in the disciplinary
proceedings against the applicant as well as the submissions made. by the

applicant in the appeal and has concluded on the following rationale:

“7.3.  After imposition of the punishment of Dy. GM & Disciplinary
Authority on 20.7.1999, Sri Majhi & C.O. preferred an appeal to
GM/CLW & AA on: 28.7.1999. In the said appeal, he has neither refuted
the allegations which has been brought in the charge memorandum
dated 21.4.1997 nor produced any documentary evidence, in order to
prove that he is not guilty, rather he has simply tried to shift the
responsibility either on the head of nursing sister or on the doctors,
without having any supporting documents to this effect.

7.4.  Shri Majhi & C.0. has tried to raise the points on the existing

—

D" oy R,

. o nt o mem s e e S e o e
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system and procedure towards the realization of amount. from the
non-railway patients, owing to their treatment at KG Hospital, CLW,
Chittaranjan, but did not categorically produce any document for the
satisfaction of the General Manager, to the extent that he had not
collected the money from the non-raitway (outsider) patients, who were
treated at the material point of time.

75.  Sti Majhi & C.0. also focused on the joint procedure order (JPO)
and tried to say that he was not an Accounts Clerk of Accounts
department, which enables him to collect the amount. Simuitaneously,
he also stated that he followed the prevailing system of CMS office. It is
a fact that no Accounts clerk was posted in the CMS office to coliect the
money, but it was the duty of the delinquent to deposit the collected
amount (Govt. Money) from non-railway (outsider) patients, in the Cash
& Pay Office, which he deliberately did not follow & deposit the amount,
rather he mis-appropriated the same.

78. Thus, | am of the opinion that the act performed by Sri Majhi &
C.0. cannot be termed as a negligence or simple omission on his part.
Basically, it is called a planned way fraud and deliberate attempt of the
delinquent. Wherein, the things have been done in a conscious mind
and fully knowing the fact and implications of mis-appropriation of
Government money by the delinquent is proved beyond doubt.”

Finally, the Generalnl\ég‘bg{g\er a,nciu{:l'g‘d that, considering all the

/is’olthe viewithat the punishment
imposed by the disciplifiary authorifyiws
@ N

Tfied an%th'e applicant and CO
J 5]
hap dismissaliom service and the

General Manager trérefér’e};;;sgh!w&is:@fhént forder passed by the

f? . ??,:.", a ..-—"ﬂ’e\

3.
deserves no less a\pﬁmshmen 4

DA )
FINDINGS
8. The logic, rationale and analysis based on which the General

Manager has disposed of the appeal, are as follows:-
(i) That, the applicant and appellant in the DP, in his appeal had not
refuted the allegations which had been incorporated in the
charge-memorandum dated 21.4.1997.

It is noted here that, at no stage of litigation, the applicant had
challenged the disciplinary proceedings, per se. Rather, instead of pointing

to any lacunae in the disciplinary proceedings, he has participated in the

same. LM/E/

a‘ff
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(i)  That, the applicant and appellant in the DP had not produced any
documentary evidence in order to prove that he is not guilty.

Nowhere in the instant application, the applicant has stated that he. -
brought additional records to substantiate his appeal before the General
Manager.

(i)  Rather, the applicant and appellant in the DP had simply tried to shift
responsibility to other officials without having any supportive documents to
this effect.

As the instant application has neither referred to nor substantiated that
any additional documents have been adduced to the appeal, we find no
fault in the reasoning of the General, Manager

\nislrg
(iv)  The General Ma%g’éfo ad er ﬂ@t at the applicant and

appeliant in the DP; ha}i' n,ctego '_cll"'rodmf%g any documents for

In his rejoinder, thea\plgﬁ@iﬂo codntered this finding of the
General Manager.
V) The applicant and appellant in the DP did not also counter the
finding that it was his duty to deposit the collected amount of Govt; Money
from non-Railway/outsider patient and that he did not deposit the amount.
(vi)  The General Manager has concluded that it is a deliberate attempt
over a considerable period of time of accumulating small amount of
misappropriation of Govi. money which has ultimately amounted to
misappropriation to Rs. 13.64 lakhs which has been fully established in the
disciplinary proceedings.
9. The CPO, who had earlier passed his order dated 12.10.99

( .
o
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(Annexure “A-3" o the O.A) as appellate authority, had basically concluded
on the presumption of wilful misappropriation by the CO notwithstanding
the CO's awareness of the joint procedure order dated 12.11.1986 and that
despite having full opportunity to defend his case, contradictory statements
of the CO as well as adverse evidence of witnesses had led the CPO to
uphold penalty imposed by Dy. General Manager and DA.

10.  We find that while the CPO as appellate authority had passed a brief
order relying on the disciplinary proceedings per se, the Gehere! Manager,
on the other ﬁand, had carefully analysed the office records, the submission
of the CO and the appeliant in the appeal and has thereafter arrived at his

conclusions.
_(\ niStI‘a

CPQO and the erstJJhiIe appellate: aliony|
(4}

con?]ju ing his appeal on

P > Q_, i '
4.4.2012. Rather, wéufind that{tHe &ea Manager has demonstrated

clear application of minds é,se se of falrnes ,\‘b‘a reterred to the relevant
conduct rules and has thereafter "r”%eéé” d,tééude based on facts as
well as rules.

12. We are of the .considered view that given such an order of the
Geheral Manager which was issued in ¢ompliance with orders of the
Hon'ble High Court there are absolutely no grounds to declare it as bad in
law: rather it is a well analysed, well reasoned and just order based on the
rules that govern the applicant as well as the respondent authorities.

13. The fact that the appellate authority took a long time to decide on a
statutory appeal cannot be a justification to reject the same as because the
General Manager was complying with the orders of the Hon’ble High Court
dated 13.2.2012. He had issued his orders on 4.4.2012, which cannot be

et

10
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lebelled as a wilful delay on his part.
In this, we are guided by the Hon'ble Apex Court in restating the

grounds of Judicial Review in High Court of Judicature at Bombay v.

Shashikant S. Patil (2000) 1 SCC 416, that enumerates the ground as.

follows:-

(a) where there has been a violation of the principles of natural justice;
or

(b) the proceedings have been held in violation of statutory regulations .

prescribing the mode of such enquiry; or

(c) the decision is vitiated by considerations extraneous to the evidence
and merits of the case; or

(d) if the conclusion made by the authority is ex facie arbitrary or
capricious that no reasonable person could have arrived at such
conclusion; or

(e) Other very similar to thg\ q\?qygg,rio%%_s.
é(\ , b@ :
] amza

It has also been he@fﬁﬁ U0t v, M dy R Khan (1991} 1 SCC

) \ -
588: L A
@ , i . 2 .
“Where the em ‘I%ee takes 9 tHhAG lsmphnéiy- roceeding without
raising any objection and-evg fosd

ines witnesses, he will not be

U iniﬁation of disciplinary

permitted to adv ,nce@'ﬁ\efef 3
»

proceedings.” z

The order dated 4.4.2012 challenged in the instant-application does

not invoke any of the grounds calling for judicial review,

The applicant has been provided with enough opportunities to present
his case, the mode of enquiry was not vitiated by statutory violation, the
order was not influenced by extraneous considerations and the conclusions
are not arbitrary nor unreasonable.

The applicant has not been able to substantiate any of the grounds
invoking judicial review otherwise on his behalf. It is hence our considered
view that the order of General Manager dated 4.4.2012 does not call for

interference by the Tribunal and is dismissed accordingly.

11




14. Hence, the O.A. fails to succeed. The parties are to bear their own

costs.
—
-~ R

(Dr. Nandita Chatterjee)
Administrative Member

SP
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(Manjula Das)
Judicial Member
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