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\o.O.A 3500005042011~ Dateoforder: 07 ‘oq‘ i3

Present: Hon’ble Mr. $.K. Pattnaik, Judicial Member

Hon’ble Dr. Nandita Chatterjee Admiinistrative Member

For the Applicant ': Mr. A. Chakraborty, Proxy Counsel
For the Respond_ents X None
ORDER
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Dr. Nandita Chatterjee, Administrative Member:

- This matter has’ been taken up glven its pendency since 2011, andt»}

' Wrrtten arguments have been received on behalf of the petrtroner

: W|thout assrgnmg any»reaso \ forhe:

2. The appllcant S case |s that a purported drscnplrnary proceedlng was

lnltrated agarnst the applrcant on the basus of a second charge -sheet dated
f‘g&ﬁi % RIS lv

2242007 in spife of the fadtt that the frst charge _sheet dated 9.1 2006 on
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self—s'ame and rdentlcal grm%rds was cancelled by the.disciplinary a‘uthorlty

3. That the drscrpllnary téuthontﬁtas ng’ poWer and: Junsdrctlon to issue

iy {tﬁfff .l\ég
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unds That there are -procedural
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Q.
the second charge sheetaonwldentlcaitgte

lrregulantles and |llegal|tlés’,m the deonsron maklng process

4. The case of the responden_ts as demphered’from the records is that

the petmoner had been appolnted to Rallways fraudulently vide AE,N,

'Barasat’s letter No: EG/2/BT dated 152, 1994. The lmpugned letter was

based “Oh two ﬂctltrous letters viz. Sr.. DPO/SDAHs letter No.

E- 4/SublPosts/93/Pt |l dated 28.10. 1993 and ‘Sr. DEN/SDAH's letter No.

SDEN/CONNV/Staff/Ofﬂcer dated 9.2. 1994

5. Accordmgly he was suspended w.e. f. 15 6.2005 anda major penalty
chargesheet was issued to hlm on 9-1 2006 on account of certain
typographical and technrcal mistakes in the said letter and fresh
chargesheet was issued on 22.1.2007. Upon completron of the inquiry
report the .disclp'llnary authority sent one copy of inquiry report to the
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applicant and received the sa-me on ll.5.2008. Although allo.wed 15 days
time to respond, the applicant kept silent and diﬂd'not submit any.reply to the
findings of the report..Thereafter the disciplinary authority passed an order
of dismissal- from s'ervice're‘mol/ing the applicant from service vide order
 dafed 3.7.2008. |

, 6 - The applrcant preferred an appeal to the appellate authonty agarnst
-the dlsmlssal notrce dated 3 7.2008 and the appellate authorrty dlsposed of
the same on 6. 2 2009 and the sald order was served to the appllcant by
regrstered post with acknowledgement.

7. The main disputes raised in this case are as follows:-

(i) Whether whrle rssurng«the second lchargesheet vide memorandum .

r{\ ',
dated 22.1 2007 suffici crent reasonsrwere recorded for issue of fresh

RN . "‘,,‘” f'

{ | |
memorandum. In thrs»case}é‘the mEm'o’rérrdum tdated"“20_.1.2007 has been

. o
examined, whrch categorrcallypstates Ollows:+

-,
r,'{‘ RN " o
S, . s
P v ke
f

4 ;

- "The above chargesheet lssded agarns you is withdrawn without any
-prerudlce due to thertechnrcal reasons:-

1)All the ar‘ucle pages\annexed wrth “SF-5-issued on 9.1.06 has not
been signed for each artlcle andu.they are*not separated from each
“other, o o

‘2)The Rallway Servrce Conduct Rule 1966 was erroneously typed as

1968 in the prevrously issued SF-5 which will be rectified vide fresh
- orderissued.

3)InAnnexure - Il a draft word has been mcluded
In view of the above technical and typographrcal mistake
mentronrng wrong date and other causes vide SF-5 No.
EG/17/BT(PM) dt. 9.1.06 is hereby-cancelled and withdrawn.”

Hence the respondent authorities had adequately clarified the
reasons for rssue of the fresh memo namely, that, all the article pages
annexed with SF 9 had hot been srgned for each article, the year of the
service conduct rules have been typed erroneously and a draft word has

been included. l-lence the fresh memo has been issued to rectify technical

by




and typographicallmistake‘s as apparent ih the earlier memo dated
9.1.2006.
- The applicant has referred to WPCT No. 2010 of 2008 in the case of

A|ok DeyRay v. Union of India & ors. to substantiate their case. In the same,

the Hon'’ble Court had held that the respondent Railway authorities are not

debarred from iseuing appropriate charge memo after specifying sufficient

reasons in the charge:memo itself in issuing the fresh charge-memo. As the

:fr:esh t:harge memobdﬂated 21.1.2007' in the instant case c,lear_Iy specifies the

reaéohs for the 'arhen_dme‘ht, the ruhng does not stand in the way ef_the
res“pOnde’nt authorit‘ies ftomjissuihg’ a ff'eéh- eharé'e meme in this context.

(ii) | The second issue |s that on staleness of charge statlng that the

D|SC|plmary Proceedmg‘have beemlnltlated»,agalnst the appllcant after the

"s,‘. 35 A\

explry of more than 13 years on. the baS|s of -an:incident that took place in
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~ - V"'r

the year 1993. Rehance has%beeh;g[ '

n+(2 20@6) 5 SCC 88 M.B. Bijlani v.

Union of Indla & ors In Para 25"fhe Courtthas«;stated asfollows:-
R :;:;‘?;"

e
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25. It is true that the Jurlsdlctlon -of the court'in judicial review is
limited. - D|s<:|p||nary proceedmgs however, belng quasi-criminal in
nature, there should be some.evidénce to prove the charge. Although
‘the charges in a departmental proceeding are not required to be
proved like a criminal trial i.e. beyond all reasonable doubt, we cannot
lose sight of the fact that the enquiry officer performs a quasi-judicial
function, who upon analyzing the documents must arrive at- a
conclusion that there had been-a preponderance of probability to
prove the charges on the basis of materials on record. While doing so,
he cannot take into consideration any |rrelevant fact. He cannot refuse
to consider the relevant facts. He cannot shift the burden of proof. He

cannot reject the relevant testimony of the witnesses only on the basis -

of surmises and conjectures. He cannot enquire into the allegations
with which the delinquent officer had not been charged with.”

In the instant case, none of the factors enlisted in the Bijlani’s case have

~ been established by the applicant. As it is not the applica'nt’s case that the

respondent authorities took into eonsideratioh any irrelevant fact, had .
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refused to consider relevant facts, had shifted the burden of proof or
rejected the relevant testimony to witnesses 6n the basis of surmises and
conjectures, nor was the enquiry ,rna'de into ,allegations with \rvhich the
delmquent offlcer had not been charged
The appllcant also relred upon the case of Oryx Flsherres (P) Ltd. V
'Unlon of Indla (2010) 13 SCC 427 where it-has been held that notlce must
'state charges only and not defrmte conclusrons of alleged gurlt
| ln the ‘c‘_a'se of Oryx ‘Frshenes, the show-cause notlce was against
-p'ropgosed cancellation of certification of registration as an exporter. In the
instant case, 'in the show~cause noti-ce issued by the respondent authorities
'there is not a Whlff of any statement bt potentlal dismissal which was
. , M

concluded upon frnally b"y*the dlsc‘,lplmary‘authorlty

Hence the companson stdpsashortr'o_t«-analogy. -
oo W

Further relrance has be Lj in. the matter on undue delay
C s f}»»’-"’ f.‘",-’ v
whrch is now barred on groundsr of estoppels When..the applicant had
.\’s»g,«\ v
u

represented to the: appellate authonty, he had not‘ rarsed the issue of delay
in proceedrngs by the- dlsmpllnary authorlty At this stage, thls issue cannot
be brought up any _rn'ore _by the..,a‘gglrr_cant.ﬁ‘

8. Halrng' considered the issues and the legal references, we. are of
the view -that as held by_the Hon"ble‘High'court“of Judicature at "Bombéﬂy ,
v. Shashikant §. Patil [(2000)1SCC 416] noné of the grounds of judicial
reviewv‘ have been sat-i‘sﬁed in this case.. Reliance'is also placed on (2017) 2
SCC 528 Chief Executlve Officer, Krlshna District Cooperative Central
‘Bank Limifed & anr. v. K. Hanumantha Rao & anr. The Ld. Apex Court

" hasheld that:

“Held, decision qua nature and quantum of punishment is prerogatrve
of disciplinary authority and courts while exercrsrng power of judicial
review do not -sit- as appellate authority = Only in exceptional
circumstances based on doctrine of proportionality, where
penalty/punishment awarded by disciplinary authority is found wholly

M.
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disproportionéte S0 as to shock
interfere therewith.”

Thus this Tribunal refrains from interfering with the process and the |

pumshment as decided by the disciplinary authority.”

9. Hence, the O.A. does not succeed and is accordingly dismussed

I

conscience of Court, Court can.
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(Dr Nandlta C'ﬁatterjee)
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