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CENTRAL ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH, JODHPUR

Original Application No. 290/00267/17

Reserved on : 06.04.2018
  Jodhpur, this the 2nd day of May, 2018
CORAM
Hon’ble Mr Suresh Kumar Monga, Judicial Member

Mujaffar Hussain Shaikh S/o Shri Hamid Hussasin, By caste 
Muslim, aged 32 years, Resident of Plot No. 647, Garib Nawaj 
Colony, Lane No. 2, Mulla Talai, Udaipur (Raj) – Applicant’s 
father was working on the post of Loco Pilot (Male) under 
kind control of Chief Crew Controller, North Western 
Railway, Udaipur City, Udaipur.

             ….…Applicant
By Advocate: Mr S.K. M. Vyas.

Versus

1. Union of India through the General Manager, North Western
Railway, Jaipur.
2. Divisional Railway Manager, North Western Railway, Ajmer.
3. Divisional Railway Manager (Establishment), Ajmer.
4. Chief Crew Controller, North Western Railway, Udaipur City,
Udaipur.
      ……..Respondents
By advocate :  Mr Girish Sankhla.

ORDER 
 The pleaded case of the applicant herein is that his 
father was working as Loco Pilot with the respondents.  Since 
he was declared medically decategorized by the respondents, 
therefore, he sought voluntary retirement and employment 
on compassionate grounds for his son (applicant herein) in 
view of the policy guidelines issued by the respondents.  The 
application submitted by the applicant’s father seeking 
voluntary retirement was accepted and he was allowed to 
retire from the services.  In alternative, a sanction was also 
accorded by the respondents to grant employment to the 
applicant on compassionate grounds vide order dated 22.07.2015 
(Annex. A/2).  It has further been pleaded that in compliance of 
order dated 27.02.2015, the applicant submitted the attestation 
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alongwith all the requisite information desired by the 
respondents on 19.08.2015.  Thereafter, vide letter dated 09.10.2015 
(Annex. A/4) it was conveyed to the applicant that sanction to 
his appointment on the post of Hammal Khalasi has been 
accorded on the recommendations of the Screening Committee 
and the said decision has been taken in compliance with the 
directions issued by the Railway Board, as well as the 
Divisional Railway Manager.  It has further been averred that 
though the order was communicated to the applicant way 
back on 09.10.2015 but no action was taken by the respondent 
authorities to provide him the appointment in terms of said 
order.  Therefore, he moved a representation before the 
respondents on 03.10.2016 and requested them to provide the 
appointment in terms of order dated 09.10.2015.  The said 
representation was followed by one more representation 
dated 04.10.2016 (Annex. A/6).   Instead of granting him 
appointment in terms of order dated 09.10.2015, the order dated 
08.05.2017 (Annex. A/1) has been passed by the respondents 
declining the appointment to the applicant on the ground 
that a criminal case was registered against him in the year 2012
in which he was convicted and benefit of probation under 
Probation of Offenders Act, 1958 was granted.   Aggrieved by the
said order, the applicant has invoked the jurisdiction of this 
Tribunal U/s 19 of the Administrative Tribunals Act, 1985.

 2. The respondents by way of filing joint reply have 
joined the defence and opposed the claim of the applicant 
primarily on the ground that the applicant is not fit for 
grant of the benefit of appointment under the voluntary 
retirement scheme because of his conviction U/s 341, 323 and 34 of
the Indian Penal Code by a competent court of law and the 
said fact revealed during the process of police verification.  It 
has further been averred that the applicant had wrongly 
mentioned in his application form that he was never 
prosecuted nor bound down whereas, he was convicted in a 
Criminal Case No. 434/20111 for the offences U/s 341, 323 and 34 of 
the IPC by the Court of Judicial Magistrate First Class, City 
(South), Udaipur.  With these assertions, the order dated 
08.05.2017 (Annex. A/1) has been sought to be justified by the 
respondents and prayer for dismissal of the OA has been made.

 3. Heard learned counsel for the parties.
 4. Shri S.K.M. Vyas, learned counsel for the applicant 

contended that there was no misrepresentation on the part of
the applicant while filling up the proforma Attestation Form  
Annex. A/3.  He had truthfully answered question in 
affirmative that he was fined by court of law.  He further 
contended that after recording conviction U/s 341, 323 and 34 
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of the IPC, the learned Judicial Magistrate, First Class, Udaipur 
granted him the benefit of probation U/s 41 of the Probation of 
Offenders Act, 1958 and therefore, the applicant did not suffer 
from any infirmity.  He thus argued that the order Annex. A/1 
cannot be sustained and the same is liable to be set aside.  To 
support his contention, learned counsel for the applicant 
relied upon the judgment of Hon’ble High Court of Rajasthan 
at Jodhpur passed in the case of Ram Charan Nayak Vs Ajmer 
Vidyut Vitaran Ltd & Ors SBCWP No. 8190/17 decided on 06.03.2018.

 5. Per contra, Mr Girish Sankhla, learned counsel for 
the respondents argued that the applicant was convicted by a
competent court of law and since there was no truthful 
disclosure by him about his prosecution in the proforma 
Annex. A/3, therefore, the respondents are well within their 
rights to decline him appointment on compassionate grounds.

 6. Considered the rival contentions of both the parties 
and perused the record.

 7. Admittedly, the applicant’s father was decategorized
medically and he sought voluntary retirement and an 
alternate employment for the applicant herein in view of the 
policy guidelines issued by the respondents.  After considering 
his application for grant of voluntary retirement and 
employment to the applicant herein, the respondents accorded
approval to his retirement as well as appointment of the 
applicant on the post of Hammal Khalasi vide order dated 
09.10.2015 (Annex. A/4).  A categoric direction was given in the 
said order that the proceedings with regard to the 
appointment to applicant be completed within a period of 10 
days.  Thereafter, no action was taken by the respondents and 
on the representations dated 03.10.2016 and 04.10.2016, the 
respondents passed an order dated 08.05.2017 (Annex. A/1) 
declining the appointment to the applicant on the ground 
that a criminal case was registered against him and he was 
convicted in that case.  While passing the order dated 08.05.2017,
the respondents remained oblivious about the fact that after 
recording conviction, the learned Judicial Magistrate, First 
Class (City), Udaipur has granted the benefit of probation 
under Section 41 of the Probation of Offenders Act, 1958 and 
thus the applicant herein was not suffering from any 
infirmity to take up the appointment pursuant to order dated
09.10.2015 (Annex. A/4).

 8. In an identical situation, the Hon’ble High Court of 
Rajasthan at Jodhpur in the case of Ram Charan nayak Vs 
Ajmer Vidyut Vitaran Ltd & Ors (supra) while interpreting the 
provisions of Section 12 of the Probation of Offenders Act, 1958 
has held that once a person is granted benefit of probation, he
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does not suffer disqualification if any attached to conviction
of the offence.  Thus, in view of the law laid down by the 
Hon’ble High Court of Rajasthan, there is no escape but to hold
that the order dated 08.05.2017 (Annex. A/1) has been passed by 
the respondents illegally and the same cannot be sustained.

 9. Accordingly, the instant OA is allowed and the 
order dated 08.05.2017 (Annex. A/1) is hereby quashed.  The 
respondents are directed to offer appointment to the 
applicant on the post of Hammal Khalasi pursuant to letter 
dated 09.10.2015 (Annex A/4) within a period of one month from 
the date of receipt of a certified copy of this order.
  
(SURESH KUMAR MONGA)
                                                                    Member (J)

Ss/-
1
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