Subject: disciplinary proceedings 1 0OA No200/00035/2017.

Reserved
CENTRAL ADMINISTRATIVE TRIBUNAL., JABALPUR BENCH
JABALPUR

ORGINAL APPLICATION NO.200/00035/2017

Jabalpur, this Friday, the 14" day of September, 2018

HON’BLE MR.NAVIN TANDON, ADMINISTRATIVE MEMBER
HON’BLE MR.RAMESH SINGH THAKUR, JUDICIAL MEMBER

Aalok Gupta, S.D.O.M (manager) S/o late Dr.B.N.P.Gupta,
Aged about 59 years, R/o RB-1V-406/A, Railway Colony,
Habibganj Bhopal (MP) - APPLICANT

(By Advocate — Shri Akash Choudary)
Versus

1. Union of India through its General Manager,
West Central Railway, Indira Market, Jabalpur
(M.P.)-482001

2. Chief Personal Officer, West Central Railway,
Indira Market, Jabalpur (M.P.)-482001 - RESPONDENTS

(By Advocate — Shri Vijay Tripathi)

(Date of reserving the order: 04.07.2018)
ORDER

By Navin Tandon, AM-

The applicant is aggrieved by issuance of charge sheet dated
25.11.2016 (Annexure A-1) while the criminal case on same charge was
pending in CBI Court.

2.  Though the case was not listed for hearing, the matter was heard

finally with the consent of both the parties.
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3. The brief admitted facts of the case are that a criminal case was
lodged against the applicant bearing Special Case No0.03/2013 by the
Central Bureau of Investigation (for brevity ‘CBI’), before the Special
Judge (CBI), Jabalpur. During the pendency of this Original Application,
the criminal case was decided on 15.02.2018 (Annexure RJ-1), in which
the applicant was acquitted. In the said case the charges levelled against
the applicant were of demand of illegal gratification of Rs.32,000/- for
booking FTR Coach and accepting Rs.5,000/- in December, 2011 for the
same purpose in his Union Bank of India account from Mr.Mukesh
Agrawal.

3.1 A charge sheet dated 25.11.2016 (Annexure A-1) was also issued
against the applicant under Rule 9 of the Railway Servants (Discipline &
Appeal) Rules, 1968 alleging similar charges as were framed by the CBI
in the criminal case, that he while working as Deputy Chief Operation
Manager (Coaching) had demanded illegal gratification to the tune of
Rs.32,000/- to book a FTR Coach in the name of one Dilip Kumar
Sharma and an amount of Rs.5,000/- was deposited for this purpose in his
account by one Mukesh Agrawal at Madgaon Branch, Goa in applicant’s
Account No0.554802010002472 with Union Bank of India, Lucknow
Branch.

4. In the meanwhile the applicant after attaining the age of

superannuation stood retired from railway services on 31.10.2017 from
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the post of Senior DOM, Bhopal. After his superannuation, the PF
amount was released on 31.10.2017 and insurance amount on 01.11.2017.
However, the applicant has not been released other retiral benefits like
encashment of leave salary of 300 days, composite transfer-cum-packing
allowance, gratuity etc. and these amounts have been withheld by the
respondents. The applicant has, therefore, filed a Misc. Application
No0.200/00097/2018 for release of retiral benefits.

5. In the Original Application, the applicant has prayed for the

following relief:

“(8). Relief Sought:

In view of the averments made in the preceding para’s the
applicant pray for the following relief:
(8.i)) Set aside the charge sheet dated 25.11.2016 (Annexure A/1).
Command the respondent to release all the consequential benefits
to the applicant as if the impugned charge sheet is never issued;
(8.ii) Any other order/orders, direction/direction which deems fit
and proper in the facts and circumstances of the case may also be

passed;
(8.iii) Award cost of the litigation in favour of the applicant.

6. The learned counsel for the applicant has contended in the
rejoinder that the CBI Court has already honourably acquitted the
applicant from the charges, since the prosecution has failed to substantiate
charges against the applicant regarding demand of illegal gratification for
the purpose of booking FTR Coach in the name of Shri Dilip Sharma.
The CBI court has appreciated the working of the applicant in the entire

episode and, therefore, the same does not constitute any misconduct
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warranting any interference on the part of the respondents in issuing the
charge sheet against the applicant. The charge sheet issued to the
applicant is based upon the similar facts and circumstances on which the
CBI Court has already acquitted the applicant. The entire story regarding
demand of illegal gratification was cooked up story made by Shri G.D.
Sharma, who in collusion with Shri Mukesh Agrawal tried to defame the
applicant at the fag end of career. Shri Sharma was biased against the
applicant inasmuch as Shri Sharma had directly obtained the receipt/bank
transaction of Rs.5000/- and straightaway handed over to the CBI. The
action of Shri Sharma was already deprecated by the Special Judge, CBI,
Jabalpur in para 92 of the order. The statement of Shri G.D.Sharma has
been disapproved by the CBI. Since 2011, said Shri Mukesh Agrawal is
absconding and has not stepped into the shoes of prosecution to prove the
prosecution story. Therefore, it is misleading on the part of the
respondents to continue with the departmental enquiry after acquittal of
the applicant on the same charges by the Special Judge, CBI.

6.1 The learned counsel also contended that the charge-sheet was
issued to the applicant belatedly and, therefore, the same being bad in law
deserves to be set aside by this Tribunal.

7.  On the other hand, the learned counsel for the respondents
submitted that the charge sheet is not liable to be quashed merely on the

ground that the same had been issued at a belated stage as has been held
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by the Hon’ble Supreme Court in the matters of Secretary, Ministry of
Defence Vs. Prabhash Chandra Mirdha, (2012) 11 SCC 565 and
Union of India Vs. Raj Kishore Parija, 1995 Supp (4) SCC 235.

8.  Heard the learned counsel of both sides and carefully perused the
pleadings of the respective parties and the documents annexed therewith.
9.  As regards the reliance placed by the learned counsel for the
respondents in the matters of Prabhash Chandra Mirdha (supra) their

lordships have held thus:

“(12). Thus, the law on the issue can be summarised to the effect
that the charge-sheet cannot generally be a subject-matter of
challenge as it does not adversely affect the rights of the delinquent
unless it is established that the same has been issued by an
authority not competent to initiate the disciplinary proceedings.
Neither the disciplinary proceedings nor the charge-sheet be
quashed at an initial stage as it would be a premature stage to deal
with the issues. Proceedings are not liable to be quashed on the
grounds that proceedings had been initiated at a belated stage or
could not be concluded in a reasonable period unless the delay
creates prejudice to the delinquent employee. Gravity of alleged
misconduct is a relevant factor to be taken into consideration while
quashing the proceedings”.

Further, in the matters of Raj Kishore Parija(supra) their lordships have

held thus:

“(2). Heard parties. There is no doubt that the employee was
suspended from the year 1984 and the charge-sheet was served on
him in the year 1988. The enquiry is not yet complete. The
Tribunal was, therefore, right in ordering reinstatement of the
employee. However, the Tribunal travelled beyond its jurisdiction
in quashing the charges and the disciplinary proceedings
themselves. We are informed that in pursuance of the order of the
Tribunal the respondent-employee has been reinstated in service.
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(3). We, therefore, quash that part of the order of the Tribunal by
which the Tribunal had quashed the charges and the disciplinary
proceedings, and permit the appellant-Union of India, if it so
intends, to proceed with the enquiry. However, the appellant is
directed to complete the enquiry within 6 months from today. The
appeal is allowed accordingly with no order as to costs”.

9.1 On perusal of above decisions we find that there is no doubt about
the settled law that proceedings are not liable to be quashed merely on the
grounds that proceedings had been initiated at a belated stage or could not
be concluded in a reasonable period unless the delay creates prejudice to
the delinquent employee, and that gravity of alleged misconduct is a
relevant factor to be taken into consideration while quashing the

proceedings.

10. In the matters of Management of Bharat Heavy Electricals
Limited Vs. M.Mani, (2018) 1 SCC 285, relied upon by the learned
counsel for the respondents, during the course of arguments, we find that
in the said matter their lordships have held that criminal proceedings are
initiated by State against delinquent employees in criminal court while
departmental enquiry is initiated by employer under Labour/Service
Laws/Rules against delinquent employee. In the said matter the appellant
employer had conducted departmental enquiry in accordance with law
independently of criminal case, wherein charge of theft against the

delinquent employee was proved. Their lordships in the said matter held
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that said finding was based on preponderance of probabilities and could
be recorded by enquiry officer notwithstanding order of criminal court

acquitting respondent. The relevant paragraph of the said order read thus:

“(33). In the case on hand, the appellant employer had conducted
the departmental enquiry in accordance with law independently of
the criminal case wherein the enquiry officer, on the basis of the
appreciation of evidence brought on record in the enquiry
proceedings, came to a conclusion that a charge of theft against the
delinquent employee was proved. This finding was based on
preponderance of probabilities and could be recorded by the
enquiry officer notwithstanding the order of criminal court
acquitting the respondents.”

11. We may now quote relevant paragraphs from the order passed by
the learned Special Judge in Special Case No.3 of 2013 registered by the

CBI against the applicant, as under:

“(92). 39 UPR IT WK T (& AMBIAT geAT & T AMIISH
el MUt G THT (310¥1010) AMYdT & IRS ATDHRT 21 o |
IMGFT & HSA & AT IRS ARHRI Ao Ued I | AHE
AR R A die JTHRT $ aemR § Afe g8 B ga
U B UR g aRs AfGRT B & S 71 U T SR g
AN (310W1027) & §RT AT el ST (I10¥010) BT I8 AT
& T ARkA (310¥M027) TE MUTA ST wHAT (310%A010) g H
IMEIRAAL H BRRA Bax U R & aRfd ® 2| 39 T
DI GEI B AR A U yfaudie § WeR fear 7 It 9@
A a8 7 W forr 9@ & kAT (10v027) BT HedT @
HAY g8 SFeRI A8l o b ofviga e dag § I ol
Ul g8 &, ® dNS AR MUTeTacd I 7 Bl 019 TS o,
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qg 1 MU S AT DI Gl Az gRT A I R I I8
LT JTOIe YISdh 31al Yod & fdoileid eRdT &l <7 off | VAT A
PRA I MUCIG IET GRI IS gAAT s, Bl b
uRRerfeal & & U8 g W T8 g1 WI Mulelaed @ A
BTG RGBT 3 HHARI /IATHRT &I UId 8H & drava
Dl 3D Wl Bl Ghol &1 ALELAE. Bl YWY fhAT ST gas!
40 28 ¥ WIBR fHAT & | $9 YBR AT HEN0 & Bl &
TR TR &1 YT G eI (310¥1010) & gRT Aoy B eifaygad
@ fovg dRaE oxam | Sfa foar S aRaféa 21 g=t a7
ey IRy 3u 9§ Ieoi@ g & b doprel Wdl dwd. o
Uied Sl 59 YHRUT A Heed drRIidel § URY | 3id dd 8, Bl
DIg DA WA gRT T & qHT § &1 BRIAT AT | Sfafd
W SIS el | g8 W © [$ fellu FAR IMmi &1 3fmded
M IRINSAL gRT Ioier uedh &1 &1 U¥a fhar ar o | so9&
JfaRad IoTeT Ued AMRYad & INS ATHR BB YR B

Aol el o |

(93). SWIF = Il & D H ARG A Rggaq o My
RS g3 BT JAT AR gRT Ww@gdd Rega a1 iR gfarfza
DI AT BT SIS Hed A YA e U S | dT SR
D GRT ARG & Fed | 8 GRT 20 DI SULR Dl Glosd PN
fear ar B9 9 AR & fdwg g1 20 YerER fHarer e
1988 &I IURVI AN el Bl 2 |

(94) 3rct: qd § @1 WS fd9=r gd =rggidl § o M Anfeeid
D YHTY H A el AT & [dog dag 9 W Ig GHIv
T8 B bl © b AR 3fclid ol a9 2011 H gfeyw Ved ¢fheh
AfdE @ 3d T S A U HAOR (SIfH) & Us W

faTd 26.12.2011 TI 27.12.2011 & HI SollhiH I dIrd<ld & SR
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b3 HAR AT B qHe HAR [T G SRURT, A

AaRSTE & U, fReelF RIET fTar axiell, ISR 3 Udh Uh.SlalR.
®r el FaR vl Fardlt sog &1 g)1, s RS e
PRI SR & AH g B & ol 32000 /— Bud Rega bl
IR &1 AW a1 wd gow |AR AT §RT 5000/ — U
YA BRA T AT Q1 D U [aih 27.12.2011 DI 37U
US BT GOUANT PRd B PId HIHT AT} AT fSurca=<
S ST STaelqR 37U SRS HHANRI] A A 3Tt
QT RT SR BREAT A7 U9 Iad A0 & qRuey H {31 31.12.11
DI AMYFT TH AW P Ul D A W HYdd @Al FHID

554802010002474 JFRIF d% 3% SISTT, SMGHIYRA IARET, oGS
(Sovo) H IMfgad @ eyl W DY FAR A RIS

5000 /— ¥UI JFIF d6 MM SFSTT, ASWIG ARIT, WAl H ST
fd T IR Iad ART @F gid H I A 5000/ — B DI AR
3y UTRATOT & ¥Y H q¢ GIRAIYY | 4~ by HAR IMIard]
S b HAR [T I UTG B AR JqeR DR {HT |
(95). WIS B AR A YK Fed $ IMMER R IRUT 3ATD
AT & [Ieg aRT 7 w@gufdd grT 13(1)@N) Ud 13(2) deER
faRer RIFTH 1988 @ ARU JfFRYad I F F<g & W
YOI 8l UR T © $9lely TRIYT 3Tl Wl Pl Fas bl o™
TER ORI 7 deufed o1 13(1)( ) Ud 13(2) ¥eER AR
AR 1988 & IR ¥ IWHFT fhar S g SHd S
Jacid ARYTd fhd Sd 2 |

(96). IRMT el [@T AR & SRME RS HRAT H A2
RET B |

(97). yaxor § faarfed ¥ 5000/ —H0 W SRMUT JAAdT 6l

AT S% B @l A U Py Fo¥ A8l [HAT g | 3 Iaad
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IR 5000 / —H0uY U @Y AT Iorard @l ofd | Yo H
SHIES B yAd gfaferfd wgd 6 9M R auE Ry 919 |
YT B WR AMAI I STATAT & AT BT Tl T

GHACT |”

12. On a minute perusal of the above order of learned Special Judge we
find that in the said matter the prosecution had failed to prove the charge
levelled against the applicant of demanding illegal gratification to the
tune of Rs.32,000/- to book a FTR Coach in the name of one Dilip Kumar
Sharma and depositing an amount of Rs.5,000/- for this purpose in
applicant’s bank account by one Mukesh Agrawal with Union Bank of
India, Lucknow Branch and, therefore, the learned Special Judge has
acquitted the applicant from the charge levelled against him, vide order
dated 15.02.2018.

13. Learned counsel for the respondents highlighted the fact that the
applicant has been acquitted on benefit of doubt.

14. In the matters of G.M.Tank Vs. State of Gujarat and others,

(2006) 5 SCC 446, the Hon’ble Supreme Court held thus:

“(30). The judgments relied on by the learned counsel appearing
for the respondents are distinguishable on facts and on law. In this
case, the departmental proceedings and the criminal case are based
on identical and similar set of facts and the charge in a
departmental case against the appellant and the charge before the
criminal court are one and the same. It is true that the nature of
charge in the departmental proceedings and in the criminal case is
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grave. The nature of the case launched against the appellant on the
basis of evidence and material collected against him during enquiry
and investigation and as reflected in the charge-sheet, factors
mentioned are one and the same. In other words, charges, evidence,
witnesses and circumstances are one and the same. In the present
case, criminal and departmental proceedings have already noticed
or granted on the same set of facts, namely, raid conducted at the
appellant’s residence, recovery of articles therefrom. The
Investigating Officer Mr V.B. Raval and other departmental
witnesses were the only witnesses examined by the enquiry officer
who by relying upon their statement came to the conclusion that
the charges were established against the appellant. The same
witnesses were examined in the criminal case and the criminal
court on the examination came to the conclusion that the
prosecution has not proved the guilt alleged against the appellant
beyond any reasonable doubt and acquitted the appellant by its
judicial pronouncement with the finding that the charge has not
been proved. It is also to be noticed that the judicial
pronouncement was made after a regular trial and on hot contest.
Under these circumstances, it would be unjust and unfair and rather
oppressive to allow the findings recorded in the departmental
proceedings to stand.

(31). In our opinion, such facts and evidence in the departmental as
well as criminal proceedings were the same without there being
any iota of difference, the appellant should succeed. The distinction
which is usually proved between the departmental and criminal
proceedings on the basis of the approach and burden of proof
would not be applicable in the instant case. Though the finding
recorded in the domestic enquiry was found to be valid by the
courts below, when there was an honourable acquittal of the
employee during the pendency of the proceedings challenging the
dismissal, the same requires to be taken note of and the decision in
Paul Anthony case (infra) will apply. We, therefore, hold that the
appeal filed by the appellant deserves to be allowed”

15. In the matters of Capt. M. Paul Anthony Vs. Bharat Gold Mines
Ltd., (1999) 3 SCC 679, there lordships have held thus:

“(13.) As we shall presently see, there is a consensus of judicial
opinion amongst the High Courts whose decisions we do not intend to
refer to in this case, and the various pronouncements of this Court,
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which shall be copiously referred to, on the basic principle that
proceedings in a criminal case and the departmental proceedings can
proceed simultaneously with a little exception. As we understand, the
basis for this proposition is that proceedings in a criminal case and the
departmental proceedings operate in distinct and different
jurisdictional areas. Whereas in the departmental proceedings, where
a charge relating to misconduct is being investigated, the factors
operating in the mind of the disciplinary authority may be many such
as enforcement of discipline or to investigate the level of integrity of
the delinquent or the other staff, the standard of proof required in
those proceedings is also different than that required in a criminal
case. While in the departmental proceedings the standard of proof is
one of preponderance of the probabilities, in a criminal case, the
charge has to be proved by the prosecution beyond reasonable doubt.
The little exception may be where the departmental proceedings and
the criminal case are based on the same set of facts and the evidence
in both the proceedings is common without there being a variance.

XXXXX XXXXX XXXXX XXXXX

(35). Since the facts and the evidence in both the proceedings,
namely, the departmental proceedings and the criminal case were the
same without there being any iota of difference, the distinction, which
is usually drawn as between the departmental proceedings and the
criminal case on the basis of approach and burden of proof, would not
be applicable to the instant case”.

16. In this case, we are given to understand that the departmental
proceedings and the criminal case are based on identical and similar set of
facts and the charge in a departmental case against the applicant and the
charge before the criminal court also seems to be one and the same. The
learned Special Judge after examination of evidence came to the
conclusion that the prosecution has not proved the guilt alleged against

the applicant beyond any reasonable doubt and acquitted the applicant by

Page 12 of 13



Subject: disciplinary proceedings 13 0OA No200/00035/2017.

its judicial pronouncement with the finding that the charge has not been

proved beyond any shadow of doubt.

17. Under these circumstances, it would be just and proper for the
disciplinary authority to examine whether it would be appropriate to
continue the pending departmental proceedings against the applicant after

his acquittal in the criminal case.

18. In the result, the Original Application is disposed of with a
direction to the disciplinary authority to decide the matter in terms of the
observations made in the preceding paragraphs within a period of 90
(ninety) days from the date of communication of this order, and pass a
reasoned and speaking order and communicate the same to the applicant.
The applicant shall be at liberty to approach this Tribunal if he still feels

aggrieved. No costs.

(Ramesh Singh Thakur) (Navin Tandon)
Judicial Member Administrative Member
rkv
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