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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

Original Application No.180/00730/2017

Wednesday, this the 11™ day of April, 2018
CORAM:

Hon'ble Dr. K.B. Suresh, Judicial Member

1  T.K. Jaya Prakash,
S/o. Late P.N. Kesavan, Aged 71 years,
Thaiparambil House, Edakolil, T.V. Puram,
Vaikom, Kottayam District — 686 606.

2  K.K. Chandran Pillai,
S/o. Late Parameswaran Pillai, aged 75 years,
Kuttiyil House, Puliyoor P.O.,
Alappuzha District — 689 510. ... Applicants

(By Advocate — Mr. C.S.G. Nair)
Versus

1  Principal Controller of Defence Accounts (Pension),
Draupadi Ghat, Allahabad — 211 014.

2 General Manager,
Heavy Vehicles Factory,
Avadi, Chennai — 600 054.

3 Defence Pension Disbursing Officer,
Thevara, Cochin — 682 015.

4  Secretary,
Ministry of Defence, South Block,
New Delhi — 110 001.

5  Union of India,
Represented by its Secretary,
Department of Pension & Pensioners' Welfare,
Lok Nayak Bhawan, Khan Market,
New Delhi - 110003. .. Respondents

(By Advocate — Mr. C.P. Ravikumar, ACGSC)

This Original Application having been heard on 11.04.2018, the

Tribunal on the same day delivered the following:
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ORDER

Per: Dr. K.B. Suresh, Judicial Member

Heard. The matter seems to be covered by our order in Annexure A7 in OA
No. 704/2015 dated 19.07.2015. Apparently, the matter had gone up to Hon'ble
High Court and thereafter Supreme Court also and become concretised and based
on this Annexure A9 order was issued. Both counsel agree that Annexure A9 binds
the applicants herein also. Annexure A9 is quoted below :

OFFICE MEMORANDUM

Subject: Restoration of full pension of absorbee pensioners in view of the
order dated 01.09.2016 of Hon’ble Supreme Court in Civil Appeal No.
6048/2010 and Civil Appeal No. 6371/2010.

The undersigned is directed to say that in accordance with the instructions
which existed before 31.03.1995, a Government servant, on absorption in a Public
Sector Undertaking or an Autonomous Body, had the option to draw pro-rata
gratuity and a lump sum amount in lieu of pension. The option regarding payment
of lump sum amount in lieu of monthly pension on absorption in a PSU or
autonomous body was available in terms of the instructions issued vide Department
of Expenditure’s O.M. No. 26(18)-E.V(B)/75 dated 08.04.1976, Department of
Personnel & Training’s O.M. No. 28016/5/85-Estt.(C) dated 31.01.1986 and
Department of Pension & Pensioners’ Welfare’ O.M. No. 4(12)/85-P&PW dated
31.03.1987. This option was also available to Government employees on absorption
in PSUs/autonomous bodies of the State Governments and Joint Sector
undertakings in teens of this Department’s O.M. No. 4/43/88-P&PW(D) dated
16.10.1989. The teens and conditions for absorption of Government employees
consequent on conversion of a Government Department into a PSU or autonomous
body issued vide this Department’s O.M. No. 4/18/87-P&PW(D) dated 5.7.1989

also provided fora similar option of lump sum payment in lieu of monthly pension.


http://www.circular.gconnect.in/gc-pdf/28016-5-85-estt(c)-310186-pdf
http://www.circular.gconnect.in/gc-pdf/pro-rata-pensionary-benefits-for-absorbees-parity-in-the-matter-pdf
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2. In accordance with Rule 37-A of the Central Civil Services (Pension) Rules,
1972, incorporated vide Department of Expenditure’s Notification No. 44(1)-
E.V./71 dated 09.04.1973, on exercise of the above option, an employee was
entitled to a lump sum amount not exceeding the commuted value of one-third of
the pension and terminal benefit equal to twice the aforesaid lump-sum amount,
subject to the condition that the Government servant surrendered his right of

drawing two-thirds of his pension.

3. The option to draw a lump sum amount in lieu of pension was withdrawn
vide this Department’s O.M. No. 4/42/91-P&PW(D) dated 31st March, 1995.
Accordingly, the erstwhile Rule 37-A was omitted from the CCS(Pension) Rules,

1972 vide Notification No. 4/42/91-P&PW (D) dated 25.06.1997.

4. In implementation of the Order dated 15.12.1995 of Hon’ble Supreme Court
in WP(C) No. 11855/85, instructions were issued vide this Department’s O.M. No.
4/3/86-P&PW(D) dated 30.09.1996 for restoration of one-third commuted portion
of pension of Government servants who had drawn lump sum payment on
absorption in a PSU/autonomous body. Further instructions were issued, from time
to time, for computation and revision of the one-third restored pension of such
absorbee pensioners and for payment of the attendant benefits like dearness relief,
etc. to such absorbee pensioners. Orders for revision of the one-third restored
pension w.e.f. 01.01.2006 of such absorbee pensioners were issued vide this
Department’s O.M. No 4/38/2008- P&PW(D) dated 15/09/2008, O.M. No.
4/30/2010-P&PW(D) dated 11/07/2013. and O.M. No. 4/38/2008-P&PW (D) dated
04/08/2016. These absorbee pensioners were, however, entitled to dearness relief

and age-related additional pension based on the notional full pension.


http://www.circular.gconnect.in/gc-pdf/pension-general-commuted-pension-revision-15-9-08-pdf
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5. Hon’ble High Court of Judicature of Madras, in its judgement dated 02-08-
2007 in Writ Petition no. 22207/2002 filed by one Sh. K. Ganesan, an officer in the
office of Controller General of Accounts, held that surrendering of the right for
drawal of 2/3rd of Pension after its commutation, as provided under Rule 37-A (b),
was repugnant to Section 12 of the Pensions Act, 1871 and that the petitioner was
lawfully entitled for the restoration of his pension after the expiry of the period of
commutation of 2/3'd pension. Hon’ble High Court, accordingly, directed

restoration of 2/3"d pension and payment of arrears accordingly.

6. An SLP(Civil) No. 4054/2008 (converted into Civil Appeal No. 6048/2010)
was filed by the Union of India challenging the aforesaid order dated 02-08-2007 of
Hon’ble High Court of Judicature of Madras. In its order dated 1.9.2016, Hon’ble
Supreme Court found no justification to interfere with the order dated 02.08.2007 of
Hon’ble High Court directing restoration of 2/3rd pension in respect of the
respondent (Shri K. Ganesan), after the expiry of the requisite period of
commutation. The Civil Appeal No. 6048/2010 was accordingly dismissed by
Hon’ble Supreme Court. In the said judgement dated 1.9.2016, similar direction was
passed by Hon’ble Supreme Court in the Civil Appeal No. 6371/2010 for
restoration of 2/3°d pension in respect of the petitioners, Shri K.L. Dhall, an
absorbed employee of Ministry of Civil Aviation and member pensioners of

Welfare Association of Central Government Officers, CAD Absorbed in PSU.

7. Review Petitions No. 465/2017 and No. 472/2017 were filed by Union of
India in the Supreme Court against the aforesaid order dated 1.9.2016. Instructions
were separately issued to the office of Controller General of Accounts and the
Ministry of Civil Aviation vide OM No0.4/34/2002-P&PW(D).Vol.Il dated 21-12-

2016 and OM No. 4/34/2002-P&PW(D).VoLIl dated 21-12-2016 respectively, for
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implementation of the orders of Hon’ble Supreme Court in respect of the
petitioner/respondent pensioners in the aforesaid Civil Appeals, subject to the final
outcome of the Review Petitions. The aforesaid Review Petitions No. 465/2017 and No.

472/2017 have been dismissed by Hon’ble Supreme Court on 22.03.2017.

8. The matter has been examined in consultation with the Department of Legal
Affairs and the Ministry of Finance (Department of Expenditure). It has been
decided to extend the benefit of order dated 02-08-2007 of the Hon’ble Madras
High Court and the Order dated 01-09-2016 of the Hon’ble Supreme Court to all
similarly placed absorbee pensioners. Accordingly, all such absorbee petitioners
who had taken 100% Ilump-sum amount in lieu of pension on absorption in
PSUs/Autonomous Bodies in accordance with the then existing Rule 37-A and in
whose case 1/3 pension had been restored after 15 years, may be allowed restoration
of full pension after expiry of commutation period of 15 years from the date of

payment of 100% lump-sum amount.

9. The absorbee pensioners whose full pension is restored in terms of the above
instructions would also be entitled to revision of their pension in accordance with
the instructions issued from time to time in implementation of the recommendations

of the Pay Commissions, including the 7th Central Pay Commission.

10. In their application to the persons belonging to the Indian Audit and
Accounts Department, these orders issue in consultation with the Comptroller and

Auditor General of India.

11.  Ministry of Agriculture etc. are requested to bring the contents of these

Orders to the notice of Controller of Accounts/Pay & Accounts Officers and
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Attached & subordinate Offices under them on a top priority basis and for taking
necessary action for implementation of the above instructions. All pension
disbursing offices are also advised to prominently display these orders on their

notice boards for the benefit of pensioners.

12.  This issues with the approval of Ministry of Finance (Department of
Expenditure) vide their ID Note No.1(11)/EV/2017 dated 26-05-2017 and dated

13-6-2017.

13.  Hindi version will follow.

Sd/-
(Harjit Singh)
Director

2. Therefore, the applicants will be eligible for the benefits which they would
have received normally at the time when they terminated their services with the

respondents. The matter is covered by Annexure A8. Paragraph 7 of it reads :

"The resultant position that emerges from the pronouncement of the Central
Administrative Tribunal as well as the different High Courts and the Apex
Court is that, computation of pension in the matter of implementation of the 6
Pay Commission Report has to be at 50% of the pay scale with respect to the
scale of pay applicable to the post in question and not to the corresponding
scale of pay to the one at which the incumbent has retired. On the basis of the
above dicta, consequential orders have been passed and payments have also
been made in implementation thereof.”

3. Therefore the applicants would be eligible to these benefits also along with
all the consequential benefits including family pension as stated above. Benefits to

be made available within two months. OA is allowed. No costs.

(Dr. K.B. SURESH)
JUDICIAL MEMBER

yd
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List of Annexures of the Applicants

Annexure A-1 - True copy of the letter dated 15.7.1980 issued by
the Department of Defence Production.

Annexure A-2 - True copy of the letter dated 15.7.1980 issued by
the Department of Defence Production.

Annexure A-3 - True copy of the letter dated 28.08.2009 issued by
the 2™ respondent alongwith corrigendum PPO.
No. C/FYS/CORR/47/2009 in respect of the
1** applicant.

Annexure A-4 - True copy of the letter dated 22.07.2009 issued by
the 2™ respondent along with Corrigendum PPO
dated 01.07.2009.

Annexure A-5 - True copy of the representation dated 26.02.2016
submitted by the 2™ applicant.

Annexure A-6 - True copy of the OM No. 38/37/08-P&PW(A) dated
06.04.2016.

Annexure A-7 - True copy of the Order in OA No. 704/2015 dated
19.07.2016.

Annexure A-8 - True copy of the Hon'ble High Court of Kerala

judgment in OP(CAT) No. 169/2015.

Annexure A-9 - True copy of the OM No. 4/34/2002-P&PW(D)
Vol. II dated 23.06.2017.

Annexure A-10 - True copy of the representation dated 03.07.2017
submitted by the 1% applicant.

Annexure A-11 - True copy of the representation dated 03.07.2017
submitted by the 2™ applicant.

List of Annexures of the Respondents

Annexure RIA - MoD, DDP Order No. 00926/LB/79/TKJ/4190/
D(NF)/25 dated 15.07.1980.

Annexure RIB - MoD, DDP Order No. 00926/LB/79-80/KKC/4190/
D(NF)/26 dated 15.07.1980.

Annexure R1IC - 1** Respondent letter dated 16.05.2016.



Annexure R1D

Annexure R1E

Annexure R1F

Annexure R1G
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2" Respondent letter dated 16.06.2016.
1** Respondent letter dated 07.10.2016.
2" Respondent letter dated 01.11.2016.

2" Respondent letter dated 22.12.2017.
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