CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

O.A. No. 4166/2014

New Delhi, this the 2nd day of February, 2016.

HON’BLE MR. A.K. BHARDWAJ, MEMBER (J)
HON’BLE MR. V.N. GAUR, MEMBER (A)

Khajan Singh,

S/o Late Shri Madu Singh,

Age 49 years,

R/o Village Paprawat,

Post Office Najafgarh,

New Delhi-110043. .. Applicant

(By Advocate : Shri Anuj Praveen Keshar for Shri Praveen Kumar)
Versus

The Dy. Chief Commercial,

Manager/Catering,

Parliament House,

Catering Unit,
New Delhi. .. Respondent

(By Advocate : Shri R.N. Singh with Shri Amit Sinha)

ORDER (ORAL)

MR. A.K. BHARDWAJ, MEMBER (J)

The prayer made in the O.A. filed under Section 19 of the

Administrative Tribunals Act, 1985 read thus:

&«

a) To fix the appellant’s seniority from the date he
is continuously performing his duty after his
reinstatement i.e. 28/11/2002.
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b) To consider career progression of the appellant
after successful completion of 17 years of

service.

c) Any other and further orders as deemed fit by
this Hon’ble Tribunal in view of the facts and
circumstances of the case.”

2. In an O.A. filed in the year 2014, the issue of fixation of

seniority since 28.11.2002 cannot be re-opened.

3. Learned counsel for the applicant explained that he was
making representations to the Screening Committee and the

respondents.

4. As has been ruled by the Hon’ble Supreme Court in S.S.
Rathore v. State of M.P. AIR 1990 SC 10, repeated representations
do not extend the period of limitation. Relevant excerpts of the said

judgment read thus :-

“20. We are of the view that the cause of action shall be taken to
arise not from the date of the original adverse order but on the
date when the order of the higher authority where a statutory
remedy is provided entertaining the appeal or representation is
made and where no such order is made, though the remedy has
been availed of, a six months' period from the date of preferring
of the appeal or making of the representation shall be taken to be
the date when cause of action shall be taken to have first arisen.
We, however, make it clear that this principle may not be
applicable when the remedy availed of has not been provided by
law. Repeated unsuccessful representations not provided by law
are not governed by this principle.

21. It is appropriate to notice the provision regarding limitation
under S. 21 of the Administrative Tribunals Act. Sub-section (1)
has prescribed a period of one year for making of the application
and power of condonation of delay of a total period of six months
has been vested under sub-section (3). The Civil Court's
jurisdiction has been taken away by the Act and, therefore, as far
as Government servants are concerned, Article 58 may not be
invocable in view of the special limitation. Yet, suits outside the
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purview of the Administrative Tribunals Act shall continue to be
governed by Article 58.

22. It is proper that the position in such cases should be
uniform. Therefore, in every such case until the appeal or
representation provided by a law is disposed of, accrual of cause
of action for cause of action shall first arise only when the higher
authority makes its order on appeal or representation and where
such order is not made on the expiry of six months from the date
when the appeal was filed or representation was made.
Submission of just a memorial or representation to the Head of
the establishment shall not be taken into consideration in the
matter of fixing limitation.”

5. Also in the case of Union of India & others v. A. Durairaj
(dead) by LRs, JT 2011 (3) SC 254, the Hon’ble Supreme Court

ruled as under:-

“13. It is well settled that anyone who feels aggrieved by non-promotion
or non-selection should approach the Court/Tribunal as early as
possible. If a person having a justifiable grievance allows the matter to
become stale and approaches the Court/Tribunal belatedly, grant of any
relief on the basis of such belated application would lead to serious
administrative complications to the employer and difficulties to the other
employees as it will upset the settled position regarding seniority and
promotions which has been granted to others over the years. Further,
where a claim is raised beyond a decade or two from the date of cause of
action, the employer will be at a great disadvantage to effectively contest
or counter the claim, as the officers who dealt with the matter and/or the
relevant records relating to the matter may no longer be available.
Therefore, even if no period of limitation is prescribed, any belated
challenge would be liable to be dismissed on the ground of delay and
laches.

14. This is a typical case where an employee gives a representation in a
matter which is stale and old, after two decades and gets a direction of
the Tribunal to consider and dispose of the same; and thereafter again
approaches the Tribunal alleging that there is delay in disposal of the
representation ( or if there is an order rejecting the representation, then
file an  application to challenge the rejection, treating the date of
rejection of the representation as the date of cause of action). This Court
had occasion to examine such situations in Union of India wv.
M.K.Sarkar 2010 (2) SCC 58 and held as follows:

The order of the Tribunal allowing the first application of
Respondent without examining the merits, and directing
Appellants to consider his representation has given rise to
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unnecessary litigation and avoidable complications. When a
belated representation in regard to a ‘stale’ or ‘dead’
issue/ dispute is considered and decided, in
compliance with a direction by the Court/Tribunal to do
so, the date for such decision can not be considered as
furnishing a fresh cause of action for reviving the ‘dead’
issue or time-barred dispute. The issue of limitation or
delay and laches should be considered with reference to
the original cause of action and not with reference to the
date on which an order is passed in compliance with a
court’s direction. Neither a court’s direction to
consider a representation issued without examining the
merits, nor a decision given in compliance with such direction,
will extend the limitation, or erase the delay and laches. A
Court or Tribunal, before directing ‘consideration’ of a claim or
representation should examine whether the claim or
representation is with reference to a ‘live’ issue or whether it is
with reference to a ‘dead’ or ‘stale’ issue. It is with reference to
a ‘dead’ or ‘stale’ issue or dispute, the Court/Tribunal should
put an end to the matter and should not direct consideration
or reconsideration. If the court or Tribunal deciding to direct
‘consideration’ without itself examining of the merits, it should
make it clear that such consideration will be without prejudice
to any contention relating to limitation or delay and laches.
Even if the Court does not expressly say so, that would be the
legal position and effect”.

6. Such a view was also taken in the case of C. Jacob v. Director
of Geology & Mining and another, JT 2008 (11) SC 280. The

relevant excerpts of the judgment are reproduced hereinbelow:

“10. Every representation to the government for relief, may not be
replied on merits. Representations relating to matters which have
become stale or barred by limitation, can be rejected on that
ground alone, without examining the merits of the claim. In
regard to representations unrelated to the department, the reply
may be only to inform that the matter did not concern the
department or to inform the appropriate department.
Representations with incomplete particulars may be replied by
seeking relevant particulars. The replies to such representations,
cannot furnish a fresh cause of action or revive a stale or dead
claim.

11. When a direction is issued by a court/tribunal to consider or
deal with the representation, usually the directee (person
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directed) examines the matter on merits, being under the
impression that failure to do may amount to disobedience. When
an order is passed considering and rejecting the claim or
representation, in compliance with direction of the court or
tribunal, such an order does not revive the stale claim, nor
amount to some kind of "acknowledgment of a jural relationship'
to give rise to a fresh cause of action.

12. When a government servant abandons service to take up
alternative employment or to attend to personal affairs, and does
not bother to send any letter seeking leave or letter of resignation
or letter of voluntary retirement, and the records do not show
that he is treated as being in service, he cannot after two
decades, represent that he should be taken back to duty. Nor can
such employee be treated as having continued in service, thereby
deeming the entire period as qualifying service for purpose of
pension. That will be a travesty of justice.

13. Where an employee unauthorizedly absents himself and
suddenly appears after 20 years and demands that he should be
taken back and approaches court, the department naturally will
not or may not have any record relating to the employee at that
distance of time. In such cases, when the employer fails to
produce the records of the enquiry and the order of dismissal/
removal, court cannot draw an adverse inference against the
employer for not producing records, nor direct reinstatement
with back-wages for 20 years, ignoring the cessation of service or
the lucrative alternative employment of the employee. Misplaced
sympathy in such matters will encourage indiscipline, lead to
unjust enrichment of the employee at fault and result in drain of
public exchequer. Many a time there is also no application of
mind as to the extent of financial burden, as a result of a routine
order for back-wages.

14. We are constrained to refer to the several facets of the issue
only to emphasize the need for circumspection and care in
issuing directions for “consideration'. If the representation is on
the face of it is stale, or does not contain particulars to show that
it is regarding a live claim, courts should desist from directing
“consideration' of such claims.

15. The present case is a typical example of ‘representation and
relief. The petitioner keeps quiet for 18 years after the
termination. A stage is reached when no record is available
regarding his previous service. In the representations which he
makes in 2000, he claims that he should be taken back to
service. But on rejection of the said representation by order dated
9.4.2002, he filed a writ petition claiming service benefits, by
referring the said order of rejection as the cause of action. As
noticed above, the learned Single Judge examined the claim, as if
it was a live claim made in time, finds fault with the respondents
for not producing material to show that termination was
preceded by due enquiry and declares the termination as illegal.
But as the appellant has already reached the age of
superannuation, the learned Single Judge grants the relief of
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pension with effect from 18.7.1982, by deeming that he was
retired from service on that day. We fail to understand how the
learned Single Judge could declare a termination in 1982 as
illegal in a writ petition filed in 2005. We fail to understand how
the learned Single Judge could find fault with the department of
Mines and Geology, for failing to prove that a termination made
in 1982, was preceded by an enquiry in a proceedings initiated
after 22 years, when the department in which appellant had
worked had been wound up as long back as 1983 itself and the
new department had no records of his service.”

7. In view of above, the O.A. is dismissed as barred by limitation.

No costs.
(V.N. GAUR) (A.K. BHARDWAJ)
Member (A) Member (J)

/Jyoti/



