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ORDER (ORAL) 
 

By Hon’ble Mr. P.K. Basu 
 

  First of all, learned counsel for the respondents states that 

they need an adjournment as the arguing counsel is not available 

today. This matter pertains to 2011 and has been getting postponed 

on one pretext or the other. We cannot postpone this matter any 

further and, therefore, the matter was heard. 

2. The applicant states that in the cadre of LDCs/UDCs etc. in the 

respondents’ organisation, the applicants were promoted to Grade-II 

from Grade-I on the basis of promotion by seniority-cum-fitness 

basis. As per the Recruitment Rules (RRs) of 1979, 66.67% of 

Grade-II posts were to be filled up through promotion by seniority-

cum-fitness basis and 33.3% posts were to be filled up through 

departmental examination.  

3. In 1983, the respondents introduced One Time Bound 

Promotion (OTBP) Scheme by which promotion into Grade-II was 

granted to those who were not already in Grade-I and had 

continued 16 years of regular service. Applicants being already in 

Grade-II, OTBP Scheme was not applicable to them.  

4. In 1990, a new scheme was introduced called Biennial Cadre 

Review (BCR) Scheme and those who had put in 26 years of service 
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as on 01.01.1990 were granted the next grade, viz. Grade-III. The 

trouble starts here as, though the applicants were senior to many of 

the employees who were promoted to Grade-III under BCR Scheme, 

they were not promoted due to condition of 26 years of service. 

5. The BCR Scheme was challenged before the Tribunal by the 

Departmental Examinees before the Bangalore Bench and the 

Tribunal passed the following order: 

 "In the light of the above, we allow this application with the 
following directions to Respondents 1 to 3: 
 

(i)  In implementing the BCR Scheme, the case of the 
applicants who are senior in Grade II by virtue of their 
promotion against l/3rd merit quota, compared to the 
other officials like R-4 to R-73, promoted to Grade II 
under OTBP Scheme, should be considered for 
promotion to Grade III in scale of Rs 1600-2660 in 
their turn as per their seniority whenever their 
erstwhile juniors in Grade II are considered for 
promotion to Grade III by virtue of their having 
completed 26 years of service in the basic grade, 
without insisting on the applicants completing the 
minimum prescribed years of service in the basic 
grade. All other conditions of BCR Scheme except the 
length of service will, however, be applicable while 
considering their promotion to Grade III. 

 
(ii)  Consequently in case the applicants are found suitable 

for such promotion, they shall be promoted to Grade III 
with effect from the date their erstwhile juniors were 
promoted from Grade II to Grade III with all 
consequential benefits including seniority and arrears 
of pay and allowances from such dates. They should 
also be put on supervisory duties depending on their 
seniority. 

 
(iii)  The BCR Scheme should be modified suitably to 

protect the interest of the officials like the applicants 
for their promotion from Grade II to Grade III. 

 
(iv) The above directions shall be complied within a period 

of 4 months from the date of receipt of a copy of this 
order. 
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(v)  In the conspectus and circumstances of the case the 
request of the applicants for grant of the interest of the 
arrears of payments as due as cost of application is 
rejected." 

 

6. This matter along with similar order by the Madras Bench of 

the Tribunal, came up before the Hon’ble Supreme Court and the 

Hon’ble Supreme Court upheld the order of the Tribunal. The ratio 

decided by the Hon’ble Supreme Court in Union of India and 

Others Vs. Leelamma Jacob and Others, (2003) 12 SCC 280, is 

summarised in para 17 of their order, which is quoted below: 

 “Incidentally clarifications have been issued from time to 
time by the appellants in 1992 and in 1994 by which it appears 
to us that the appellants have compounded the confusion. The 
clarifications purport to state that the seniority of those who 
were in Grade II by reason of their merit would be maintained in 
Grade II although they would not be entitled to the scales of pay 
which their juniors were getting in Grade III. It has also been 
“clarified” that the promotion of such officials, namely, merit-
based Grade II employees to Grade IV, that is, in the pay scale of 
Rs.3200 would be governed by their seniority quite overlooking 
the fact that if the contesting respondents remained in Grade II 
they would not be in a position to be considered for promotion to 
Grade IV at all. The “clarification” cannot take away the rights of 
the contesting respondents for promotion on the basis of the 
seniority in Grade II as obtained in 1983. Nor can they be denied 
any benefit to which any of their juniors may be entitled by 
virtue of either of the OTBP Scheme or the BCR Scheme.” 

 

7. It is the case of the learned counsel for the applicant that the 

Hon’ble Supreme Court had allowed the similarly placed persons as 

interveners as recorded in para 10 of their order, which reads as 

follows: 

“10. The decision of the Bangalore Bench of the Tribunal was 
followed by the Central Administrative Tribunal, Madras Bench. 
Being aggrieved by the decisions of the Tribunals special leave 
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petitions were filed by the administration and an interim order 
was passed by this Court on 17-11-1995 directing that status 
quo be maintained with regard to the promotion of Respondents 
1 to 6 to Grade III. After leave was granted applications for 
impleadment have been filed by persons supporting the case of 
the contesting respondents and claiming to be similarly situated. 
These intervenors are from Delhi and Calcutta. Their 
intervention applications are allowed.” 

 

It is his contention that the interveners were those employees who 

belong to promotion by seniority-cum-fitness quota and thus both 

categories of employees, viz. Promotion by seniority-cum-fitness 

quota as well as departmental examination quota, were represented 

before the Hon’ble Supreme Court. It is his contention that decision 

of the Hon’ble Supreme Court in Leelamma Jacob’s case applies to 

both categories, i.e. to the applicants as well as to the departmental 

examinees. 

8. However, the respondents while implementing the order of the 

Hon’ble Supreme Court vide order dated 18.09.2004 (Annexure 

P/1) overlooked all the applicants who came in through promotion 

by seniority-cum-fitness quota and people who were junior to them 

in seniority were granted the benefit of Grade-III as well as Grade-

IV. In this regard, it is pointed out that in the provisional gradation 

list in the cadre of Clerks, applicant No.1, Shri Brij Pal Singh Dagar 

is at seniority No.553, whereas Shri Jitender Kumar is at seniority 

No.1205 (departmental examinee quota) : yet Shri Jitender Kumar 

got promoted whereas applicant No.1 was not. 
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9. In their reply, the respondent No.2 has stated that the decision 

of the Hon’ble Supreme Court in Leelamma Jacob’s case is not 

applicable to the applicants in this O.A. and as such they are not 

entitled to the relief claimed on the basis of judgment in Leelamma 

Jacob’s case.  

10. First of all, learned counsel for the respondents raised the issue 

of limitation stating that the judgment of the Hon’ble Supreme 

Court in Leelamma Jacob came on 9th October, 2002. The order of 

the respondents implementing the judgment of the Hon’ble 

Supreme Court was issued in 2004 and the applicant approached 

this Tribunal in October, 2011. It is also argued that the original 

applicants before the Tribunal, which was later on decided by the 

Hon’ble Supreme Court in October, 2002, were the employees who 

were promoted under the Departmental Examination and the 

applicants were not before the Tribunal or before the Hon’ble 

Supreme Court. According to the learned counsel, this should be 

clear from para 15 of the judgment, wherein it is stated as follows: 

 “15. In addition to the fact that the Scheme is in 
contravention of the existing Rules, by virtue of the BCR Scheme 
the contesting respondents’ seniority in Grade II was taken 
away. Those who had not been able to pass the examinations for 
promotion from Grade I to Grade II and who had continued to 
serve in Grade I were allowed to leapfrog over the contesting 
respondents by the BCR Scheme by being granted scales of pay 
in respect of posts in Grade III. As a result not only were the 
contesting respondents superseded without being considered for 
promotion to Grade III at all when their juniors were considered, 
but their chances of being further promoted to Grade IV were 
effectively forestalled as promotion from Grade III to Grade IV 
would be strictly on the basis of seniority presumably in the 
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grade below. Since the contesting respondents having not at all 
being promoted to Grade III they would not be in a position to be 
considered for promotions to Grade IV whereas the beneficiaries 
of the BCR Scheme would, by virtue of the Scheme be in a 
position to be considered for further promotion to Grade IV. 
Indeed according to the contesting respondents the BCR Scheme 
has resulted in some of its beneficiaries getting Grade IV of pay 
already. There is also substance in the submission of learned 
counsel for the respondents that the Recruitment Rules as well 
as the BCR Scheme provide for consideration of suitability and 
fitness as criteria for advancement. Necessarily the consideration 
for promotion to the next grade should be from the grade 
immediately below. As a result of the BCR Scheme however the 
beneficiaries have been promoted from Grade I  to Grade III and 
possibly Grade IV without any consideration of their suitability 
in terms of the Rules or Scheme. Nevertheless the contesting 
respondents do not seek the withdrawal of any benefits which 
may have already been granted under the BCR Scheme to these 
employees. What they only want is that they should be granted 
at least a parity with those who in Grade II were junior to them. 
It has to be recorded that the system of promotion by 
examination from Grade I to Graade II has since been 
abolished in 1983 therefore, the contesting respondents 
represent a class of employees who had been promoted on 
the basis of departmental examinations successfully taken 
by them prior to that date.” 

 

11. The learned counsel for the respondents, therefore, contends 

that this application is time barred and should be dismissed as 

being not maintainable for having been filed beyond the limitation 

period as stipulated under Section 21 of the Administrative 

Tribunals Act, 1985. 

12. Learned counsel for the applicant drew our attention to order of 

the Hon’ble Supreme Court dated 08.07.2011 in which the Hon’ble 

Supreme Court has ordered as follows: 

 “We are not inclined to entertain this application filed 
directly before the court. It is, accordingly, dismissed. 

 It will, however, open to the petitioners to agitate their 
grievance before the Central Administrative Tribunal, in 
accordance with law.” 
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It is stated that it is because of this direction of the Hon’ble 

Supreme Court that the applicants had approached this Tribunal 

and, therefore, limitation did not apply. 

13. We have gone through the order of the Hon’ble Supreme Court 

dated 09.10.2002 as well as order dated 08.07.2011. Para 10 of the 

order of the Hon’ble Supreme Court dated 09.10.2002 does not 

specifically mention that the similarly situated persons includes 

those who have come through promotion on seniority-cum-fitness 

quota. In fact, prima facie, similarly placed persons were considered 

to be those employees who are similarly situated to the applicants 

in that case i.e. those who have come through Departmental 

Examination. Moreover, as pointed out by the learned counsel for 

the respondents, from reading of para 15 of the same order (quoted 

above), it is abundantly clear that those before the Hon’ble Supreme 

Court were the departmental examinee candidates. Moreover, the 

Hon’ble Supreme Court vide its order dated 08.07.2011 while giving 

liberty to the applicants to agitate their grievance before this 

Tribunal had specifically said ‘in accordance with law’. The Hon’ble 

Supreme Court had not passed any order regarding waiver of 

limitation. Therefore, we reject the contention of the applicants that 

based on the Hon’ble Supreme Court’s order, limitation cannot be 

gone into. 
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14.  Clearly in this matter, the applicants would have approached 

this Tribunal long ago when they were aggrieved in 2004 by the 

order of the respondents while implementing the judgment of the 

Hon’ble Supreme Court in Leelamma Jacob’s (supra) case and the 

applicants were left out and their juniors were given the benefit. 

They failed to do so.  

15. We are, therefore, of the opinion that this O.A. is clearly hit by 

limitation and is not maintainable on that ground. The O.A. is, 

therefore, dismissed on the ground of limitation. 

16. Though we have dismissed this O.A. on the ground of 

limitation, we would have to observe that the Tribunal in Leelamma 

Jacob’s case had basically laid down the ratio that those who are 

senior cannot be superseded through the application of the BCR 

Scheme, i.e. through the condition of 26 years of service in the 

basic grade for getting a promotion and, therefore, the Tribunal 

directed amendment of this condition of completion of 26 years of 

service in the basic grade, further directing that the applicants 

(departmental examinee quota) shall be promoted to Grade-III from 

the date from which their erstwhile juniors were promoted from 

Grade-II to Grade-III with all consequential benefits i.e. seniority 

and arrears of pay and allowances. The Hon’ble Supreme Court in 

para 17, already quoted above, has confirmed this ratio that the 

rights of the contesting respondents for promotion on the basis of 
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seniority cannot be taken away nor can they be denied any benefit 

to which their juniors are entitled by virtue of either of the OTBP 

Scheme or the BCR Scheme. The respondents, in our view, have 

taken an extremely technical view that the order of the Hon’ble 

Supreme Court has been implemented only for those who were 

contesting respondents before the Hon’ble Supreme Court, but 

missed the ratio that was laid down by the Hon’ble Supreme Court. 

In the interest of substantive justice, we feel the respondents 

should examine the case of the applicants in the light of our above 

observations and a careful reading of the judgment of the Hon’ble 

Supreme Court in Leelamma Joseph’s case. While doing so, they 

will, however, examine the case of each applicant separately 

whether they were actually senior to the persons promoted to Grade 

III under the BCR Scheme. No order as to costs. 

 

 

(Dr. Brahm Avtar Agrawal)     (P.K. Basu)          
        Member (J)       Member (A) 
                 
     
/Jyoti/ 


