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Hon’ble Dr. K.B. Suresh, Member (J)
Hon’ble Mr. K.N. Shrivastava, Member (A)

1. Purnojyoti Mukherjee
S/o Late Sh. R. Mukerji
R/o E-704, Panchsheel Apt.
Plot-24, Sector-4
Dwarka, New Delhi

2 Sanjay Jain,
S/o Late Sh. Narender Kumar Jain,
R/o 118-D, Pocket —F, Mayur Vihar,
Phase-II, Delhi -110096
-Applicants

-Versus-
Union of India & Ors through:

1 The Foreign Secretary,
Ministry of External Affairs,
South Block, New Delhi.

2 The Secretary
Ministry of Personnel, Public Grievances and Pensions,
Department of Personnel and Training, North Block
New Delhi.

3  The Secretary
UPSC, Shahjahan Road
New Delhi
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G.R. Rangra

R/o H. No. A-401, Upkari Apartments
Plot No. 9, Sec-12, Dwarka

New Delhi-110075

Neeraj Aggarwal

Under Secretary (Cash)

Ministry of External Affairs

Room- 1035, Jawaharlal Nehru Bhavan, Janpath
New Delhi

Tanuj Shankar,

Under Secretary (PB-I)

Room - 4092B , Jawahar Lal Nehru Bhawan, Janpath,
New Delhi

Sanjay Jain

Serving as Grade-I Indian Foreign Service Branch 'B’,
PA-III Section, Room — 2037,

Jawahar Lal Nehru Bhawan, Janpath,

New Delhi.

D.S. Meena

S/o Late Sh. C.M. Meena

At present working as Section Officer in the Ministry of
External Affairs,

R/o C-8/8, 2rd Floor, Miyanwali Nagar,

Paschim Vihar, New Delhi-110087

Narayan Singh

S/o Sh. Bishan Singh,
Consulate General of India
Hong Kong.

Pranay Sinha

S/o Sh. J.P. Sinha

Section Officer (JEB), Room — 4079

Jawahar Lal Nehru Bhawan, Janpath, New Delhi

J.S. Negi
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S/o Late Sh. R.S. Negi

At present working as Section Officer in the Ministry of
External Affairs, R/o 1/2014, Express Gardens,
Indirapuram, Ghaziabad(UP)

Ravi Shanker Goel,

Second Secretary
Embassy of India, Ulaanbatar, Mangolia

Asheesh Gupta, Consul
Consulate General of India, Munich, Germany

Prabhat Kumar Jain,
Second Secretary
High Commission of India, Islamabad

Sandeep Kumar, Consul,
Consulate General of India, New York

Shiv Sagar,
Second Secretary
Embassy of India, Kuwait

Ummed Singh
PA-III Section, Ministry of External Affairs, Jawahar Lal
Nehru Bhawan, Janpath, New Delhi

Roshan Lepcha
Second Secretary
Embassy of India, Amman, Jordan

Vijayalaxmi Sunderrajan
Second secretary
Embassy of India, Muscat, Oman

Manoj Behari Verma
Second secretary (HOC)
Embassy of India, Khartoum, Sudan
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TV Ganeshan
Second Secretary,
High Commission of India, Seychelles

Pradeep Kumar
Second Secretary,
Embassy of India, Caracas, Venezuela

NK Jaiswal
Second Secretary,
Embassy of Inda, Bankok, Thailand

Prem Chand
Under Secretary (Gulf), SB 268D, Ministry of External
Affairs, South Block, New Delhi

VishwaNath Goel
Second Secretary,
High Comission of India, Ottawa, Canada

Sanjeev Kumar
Consul, Consulate General of India, Guangzhou, China

N L P Chaudhry
Passport Officer, RPO Vishakhapatnam

Manoj Kumar -I, Consul,
Consulate General of India, Ho Chi Minh City, Vietnam

Anil Kumar -III
PA-III Section, MEA,
Jawahar Lal Nehru Bhawan, Janpath, New Delhi

Harvinder Singh,
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Second Secretary & HOC
Embassy of India, Niamey, Niger

Sanjeev Machanda
Under Secretary (SAF), Room -0123
Jawahar Lal Nehru Bhawan, Janpath, New Delhi

Subbiah Sridhar
Under Secretary (BIMSTEC), 1056A, MEA,
Jawahar Lal Nehru Bhawan, Janpath, New Delhi

Pankaj Kumar Singhal

Under Secretary (UNP-P), 0160, MEA, Jawahar Lal Nehru
Bhawan, Janpath, New Delhi

Manoj Sharma, Second Secretary

Embassy of India, Moscow, Russia

DCD Dass, Second Secretary

Embassy of India, Budapest, Hungary

P Anand Kumar
Under Secretary (South-II), 3030, Ministry of External
Affairs, Jawahar Lal Nehru Bhawan, Janpath, New Delhi

Raj Kamal, Second Secretary
Embassy of India, Seoul, South Korea

Manoj Kumar -II , Second Secretary
Embassy of India, Riyadh, Saudi Arabia

Ranveer Bharti, Second Secretary
High Commission of India, Kathmandu, Nepal

Norbu Negi
PA-III Section, Ministry of External Affairs, Jawahar Lal
Nehru Bhawan, Janpath, New Delhi
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Jai Singh
Under Secretary (Fin I & IV), 4044, Ministry of External
Affairs, Jawahar Lal Nehru Bhawan, Janpath, New Delhi

Mohan Lal , Second Secretary
Embassy of India, Ankara, Turkey

S Rajendran, Second Secretary
Embassy of India, Santiago, Chile

Anand Prakash, Second Secretary
Embassy of India, Greece

Jaswant Singh, Second Secretary
Embassy of India, Accra, Ghana

Raj Kumar, Second Secretary
Embassy of India, Rabat, Morocco

Naresh Kumar -III , Second Secretary
Embassy of India, Kathmandu

Sandip Kumar Kujur, Consul
Consulate General of India, Hong Kong

Dinen K Bardoloi
PA-III Section, Ministry of External Affairs, Jawahar Lal
Nehru Bhawan, Janpath, New Delhi

Rajiv Kumar
PA-III Section, Ministry of External Affairs,
Jawahar Lal Nehru Bhawan, Janpath, New Delhi

Aniruddha Das
Under Secretary (Prop I), 4055, MEA,



52

53

54

55

56

57

58

59

60

61

62

63

7
(OA No.1719/2012)

Jawahar Lal Nehru Bhawan, Janpath, New Delhi

Krishnendu Banerjee, Second Secretary
High Comission of India, London, United Kingdom

Paramjeet Singh, Second Secretary
High Commission of India, Accra, Ghana

J.S. Rawat, Consul
Consulate General of India, Sao Paolo, Brazil

Deepak, Second Secretary
Embassy of India, Brussels, Belgium

Suban Krishen, Second Secretary
Embassy of India, Astana, Kazakastaan

Arup Kumar Saha, Second Secretary
Embassy of India, Paris, France
C.K.Kern, Second Secretary
Embassy of India, Berlin, Germany

Sandeep Choudhary, Consul
Consulate General of India, Dubai, UAE

Rakesh Mohan
Under Secretary (EAMO), SB 175, Ministry of External
Affairs, South Block, New Delhi

Ravi K Jain
Section Officer (FSB) , MEA, South Block, New Delhi

Brijesh Kumar
Attache, Embassy of India, Vienna, Austria

Praveen Kumar
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Attache (JK), EA Division, R. No. 268, Ministry of External
Affairs, , South Block, New Delhi 10 011

Mukesh Kumar Ambasta
AO (GA) R. No. 4099, MEA,
Jawahar Lal Nehru Bhawan, Janpath, New Delhi

Battula Subba Rao
Attache, Embassy of India, Tokyo, Japan

Sushil Kumar Goel
SO (Fin I), R. No. 4030, Ministry of External Affairs,
Jawahar Lal Nehru Bhawan, Janpath, New Delhi

Alok Verma
SO (Parl), R. No. 67, Ministry of External Affairs, South
Block, New Delhi

J C Kandpal
Attache, Embassy of India, Ashgabad, Turkemenishtan

Rajeev Arora
AO (PA-III), R. No. 2037, Ministry of External Affairs,
Jawahar Lal Nehru Bhawan, Janpath, New Delhi

Safiur Rabbi,
PB-I Section, MEA, B Block,
Jawaharlal Nehru Bhavan, New Delhi

Jaideep
Under Secretary (WHCS), R. No. 3140, MEA
Jawahar Lal Nehru Bhawan, Janpath, New Delhi

Vijay Kumar Sigh
AO (Cash-III), R. No. 1029, MEA
Jawahar Lal Nehru Bhawan, Janpath, New Delhi
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Aman bansal
Attache, Embassy of India, Beijing, China

Harish Kumar
Attache, Embassy of India, Kuwait, Kuwait

Dinesh Bhardwaj, Vice Consul
Consulate General Of India, Kandahar, Afghanistan

Abha Gosain
Attache, Embassy of India Dar es Salaam, Tanzania

Ram mahesh V
SO (EW), R. No. R. No. 273, Ministry of External Affairs,
South Block, New Delhi

Atul Bhardwaj
Attache, Embassy of India, Washington, DC

Aditya Vats
SO (UNES), R. No. 0131, Ministry of External Affairs,
Jawahar Lal Nehru Bhawan, Janpath, New Delhi

Pankaj Sharma, Section Officer
TG-II Section, 3rd Floor, B Block, MEA,
Jawaharlal Nehru Bhavan, New Delhi

K Madhusudan Rao
Attache, High Commission of India, Kampala,
Uganda.

Deepika Mishra
AO (PB-I), R. No. 4077, Ministry of External Affairs, Jawahar
Lal Nehru Bhawan, Janpath, New Delhi
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Prashant Kumar Sona
Attache, Embassy of India, Ashgabad, Turkminestan

Sanjeev Saklani
Attache, Permanent Mission of India, New York, USA

Rama kant Kumar
AO (PB-PR), R. No. 4083, Ministry External Affairs,
Jawahar Lal Nehru Bhawan, Janpath, New Delhi

Imam Mehdi Hussain

AO (Housing), R. No. 4001, MEA,
Jawahar Lal Nehru Bhawan,
Janpath, New Delhi

Sone Lal Mallik
Attache, Embassy of India, Beijing, China

Mukesh Ghiya
Attache, Embassy of India, Tehran, Iran

F. Rajasekar
PB-I Section, B Block, MEA
Jawaharlal Nehru Bhavan, Janpath, New Delhi

Birender Singh Rawat
PB-I Section, B Block, MEA
Jawahar Lal Nehru Bhawan, Janpath, New Delhi

Tarun Kumar, Vice Consul,
Consulate General of India, Guangzhou, China

Murugesan Ramaswamy
Vice Consul, Assistant High Commission of India,
Kandy, Sri Lanka
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Uma Dhyani, Attache
Permanent Mission of India, New York, USA

S. Sashikumar
PB-I Section, B Block, Jawaharlal Nehru Bhavan,
MEA, New Delhi

Arun Kumar
Attache, Embassy of India, Kiev, Ukraine

Azad Singh
PB-I Section, B Block, Jawaharlal Nehru Bhavan,
MEA, New delhi

Rajender Kumar
PO (XLM), XP Division, Room -137, A Wing,
Shastri Bhavan, New Delhi

Subhas Chandra Kain

SO (IAFS), Ministry of External Affairs,
Jawahar Lal Nehru Bhawan,

Janpath, New Delhi

Yogesh Kumar Singh
Attache, Permanent Mission of India,
Geneva.

Fakhruddin Ali Ahmad
Asst. Passport Officer, Passport Office, Patna

Sankar Nandi
Vice Consul, Consulate General of India,
Medan, Indonesia

Adarsh Kumar Mishra
Attache, Embassy of India, Berne, Switzerland
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Sandeep Kumar
Attache, Embassy of India, Bucharest, Romania

Pankaj Kumar
PB-I Section, B Block, Jawaharlal Nehru Bhavan,
MEA, New delhi

Ajay Kumar Sharma
AO(PC), B Wing, 4th Floor, MEA,
Jawaharlal NehruBhavan, New Delhi

Ajay Kumar Singh

AO (PA-II), R No. 34,
Ministry of External Affairs,
South Block, New Delhi

Girish Singh Kavia
Attache, Embassy of India, Paris, France

Abhinav Kumar
Attache, High Commission of India,
Brunei, Darusalaam

Nishi Arora

AO (VCR), R. No. 4087,
Ministry of External Affairs,
Jawahar Lal Nehru Bhawan,
Janpath, New Delhi

Amitabh Ranjan
Attache, Embassy of India,
Tashkent, Ujbekistan

Sandeep Kaushik
AO (JNB Conf Facilities) R. No. 2011,
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Ministry of External Affairs,
Jawahar Lal Nehru Bhawan,
Janpath, New Delhi

Sanjeev Kumar Goel, Vice Consul,
Consulate General of India,
Frankfurt, Germany

Bhupendra S Nikhurpa
Attache, Embassy of India,
Yerevan, Armenia

Nadeem Ahmad Khan, Vice Consul,
Consulate General of India,
Jeddah, Saudi Arabia

Vinod Kumar, Attache,
Permanent Mission of India,
New York, USA

Shiv Mohan Singh
Attache, Embassy of India,
Algiers, Algeria.

Rajesh Ranjan
Vice Consul, Consulate General of India,
Dubai, UAE

Amit Kumar Gupta
PA-I Section, South Block,
Ministry of External Affairs, New Delhi

Sitesh Kumar
Attache, Embassy of India,
Addis Ababa, Ethiopia
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120 Vijay Shankar Prasad
Attache, Embassy of India,
Thimpu, Bhutan

121 Rishi Pal
PB-I Section, B Block,
Jawaharlal Nehru Bhavan,
MEA, New Delhi

122 Lima Mathew
PO (PAV), XPD Division, R. No. 256,
Ministry of External Affairs,
Shastri Bhawan,
New Delhi.

123 Umakant, Attache,
Embassy of India,
Kathmandu, Nepal

-Respondents

(By Advocate Shri R.N. Singh and Shri A.K. Behera)

ORDER

Mr. K.N. Shrivastava, Member (A):

This Original Application (OA) has been filed by the
applicants under Section 19 of the Administrative

Tribunals Act, 1985, praying for the following main reliefs:

“@ To quash and set aside the order dated
16.05.2012 and declare the action of respondents in
giving retrospective seniority to the persons appointed on
the basis of LDCE as illegal, arbitrary and violative of
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fundamental rights under Article 14 & 16 of the
Constitution of India.

ii) To quash and set aside the impugned order dated
02.05.2012 and seniority list dated 17.01.2012 of Section
Officers as well as other relevant seniority.

iii) To direct the respondents to fix the seniority of all
the Section Officers in the Ministry of External Affairs
appointed whether by Departmental Promotion or by
LDCE from the date of substantive appointment only in
the cadre/Grade and not from the notional date of arising
of vacancies.

iv) To declare the action of the respondents in
processing or finalizing any panels, including the DPC
conducted on 03.05.2012 for promotion of officers from
the grade of Section Officers to Under Secretaries as
illegal and unjustified.”

2. Respondents No.1&2 are official respondents
(Ministry of External Affairs), respondent No.3 is Union
Public Service Commission (UPSC) and respondent No.4 to

123 are private respondents.

3. The controversy involved in the OA is regarding
fixation of inter-se-seniority of Departmental Promotees
(DPs), Direct Recruits (DRs) and Limited Departmental
Competitive Examination (LDCE) promotees. The applicants
belong to the category of DPs. Their main contention is
that the inter-se seniority should be fixed from the date of

substantive appointment only in the cadre/grade and not
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from the notional date of arising of the vacancies from all

streams of recruitees to the posts of Section Officer.

4. The Ministry of External Affairs has promulgated
Indian Foreign Service Branch ‘B’ (Recruitment, Cadre,
Seniority and Promotion) Rules, 1964 (in short, IFS (B)
RCSP, Rules) to govern the service conditions of all IFS

Group ‘B’ officers.

4.1 Approved Service under the IFS (B) RCSP, Rules is

defined as under:

“b) "approved service

" in relation to any Grade means —

i) in respect of an officer recruited directly to that grade,
period or period of regular service rendered in that grade,
including period or periods of absence during which he
would have held a post on regular basis in that grade but
for his being on leave or otherwise not being available to
hold such post, from the first day of July of year, following
the year in which the examination for direct recruitment
was held;

ii) in respect of an officer recruited to that grade through
departmental examination, period or periods of regular
service rendered in that grade including period or periods of
absence during which he would have held a post on regular
basis in that grade but for his being on leave or otherwise
not being available to hold such post, from the first day of
July of the year for which such examination was held;

iii) in respect of an officer recruited to that grade on the
basis of length of service in the lower grade, period or
periods of regular service rendered in that year, including
period or periods of absence during which he would have
held a post on regular basis in that grade but for his being
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on leave or otherwise not being available to hold such post
from the first day of July of the year for which recruitment
was made:

Provided that where there is a delay of more than ninety
days in joining on appointment in any of the cases
mentioned in sub clauses (i), (ii) and (iii) above, such delay
should not be due to any fault on part of the officers. @@.”

4.2 Rule-13 of IFS (B) RCSP, Rules defines quota for
recruitment to the post of Integrated Grades Il and III of
general cadre, according to which, 20% of the vacancies in
a recruitment year are to be filled through LDCE and the
remaining 80% by seniority based promotions. The

relevant part of this rule is extracted below:

“(i) twenty percent of the vacancies in a recruitment
year shall be filled by by persons to be promoted on the basis
of Section Officers' and Stenographers' (Grade 'B' and Grade-

I) Limited Departmental Competitive Examination to be held
by the Commission for this purpose from time to time; and

(ii) eighty percent of the vacancies shall be filled by persons to
be promoted on the basis of seniority subject to the rejected of
the unfit of the officers of the Grade IV of the General Cadre
and Grade II of Cypher Sub-cadre who have rendered not less
that eight years of approved service in any one Grade or both
the Grades:”

4.3 Regarding fixation of seniority the relevant rule 21 (4)

reads as under:

“(4) Subject to the other provisions of this rule, persons
promoted or recruited earlier on the basis of earlier selection
or recruitment shall be senior to those promoted or recruited
on the basis of subsequent selection or recruitment.”
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4.4 Rule 25 (1) and Rule 25 (6) (ii) deal with inter-se-

seniority and the same are extracted below:

“*¥25.”Seniority inter se of the officers appointed to a Grade
from different sources:-

(1) Integrated Grades II & III of the General Cadre : (i) The eligible
persons in Grade IV of the General Cadre and Cypher Assistants
of the Cypher Sub-Cadre shall be arranged in separate lists in the
order of their relative seniority in their respective Grade.
Thereafter the Departmental Promotion Committee shall select
persons for promotion from each list upto the prescribed quota as
indicated in Rule 13 and arrange all the persons selected from the
two lists in a consolidated list. The relative seniority of persons in
the consolidated list shall be determine according to rotation of
vacancies among these two categories based on the prescribed
quota for each category.

(ii) The relative seniority of persons -

(a) in the consolidated list referred to in sub-clause (i); and

(b) promoted on the basis of Section Officers' and
Stenographers' (Grade 'B' and Grade -1 ) Limited Departmental
Competitive Examination in terms of sub-rule (2) of rule 13 shall
be determined according to rotation of vacancies between these

two categories based on the quota prescribed for each category as
stated in rule 13.”

4.5 The applicant no.1 was promoted to the Section
Officer grade on 18.05.2005 whereas applicant no.2 was

promoted to that grade on 05.05.2011.

4.6 The impugned Annexure A-1 seniority list of
integrated grades II and III of general cadre IFS (B) as on

01.01.2012 covering batches from 2002-03 to 2011-12 was

published by the Ministry of External Affairs on
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02.05.2012. The applicant no.1 is at serial no.171 and

applicant no.2 is at serial n0.396 in the seniority list.

S. The main controversy raised in the OA is that the
LDCE selectees of the year 2011 have been wrongly placed
above the DPs of 2006-07 to 2010-11. The contention of
the applicants is that the date of substantive appointment
in the cadre/grade should be the sole criteria for fixation of
seniority. In support of this contention the learned counsel

had relied upon the following judicial verdicts:

i) Judgment of the Hon’ble Supreme Court in the case
of G.S. Lamba and Others v. Union of India and Others,

[(1985) 2 SCC 604];

Held: “Rule 21 (4) and 25 (1) (ii) can be harmoniously
read because they operate in two different areas. So read
it is clear that a block of recruits in a given year coming
from three independent sources may be integrated inter
se according to quota and rota. The block in subsequent
year would be always junior to the block of recruits in the
earlier years.”

ii)) Judgment of the Hon’ble Supreme Court in the case
of Central Provident Fund Commissioner and Another v.

K. Ravindran and Others, [1995 Supp. (2) SCC 654};

Held: “Determination of inter se seniority - Persons
promoted by virtue of seniority-cum-fitness and persons



iii)

of V. Sudhakar Rao & Ors. v. U. Govinda Rao & Ors.,

20

(OA No.1719/2012)

promoted by virtue of passing prescribed examination
under 75% and 25% quota respectively — CAT rightly
directed first to satisfy the 75% quota of the normal
promotees and then to place the examinees below them.”

Judgment of the Hon’ble Supreme Court in the case

[(2013) 8 SCC 693];

Held: “60. However, the mere existence of a vacancy is
not enough to enable an employee to claim seniority. The
date of actual appointment in accordance with the
required procedure becomes important in such a case.
This was so held in State of Uttaranchal v. Dinesh Kumar
Sharma, (2007) 1 SCC 683 [followed in Nani Sha v. State
of Arunachal Pradesh, (2007) 15 SCC 406] where it was
said:

“Another issue that deserves consideration is whether the
year in which the vacancy accrues can have any
relevance for the purpose of determining the seniority
irrespective of the fact when the persons are recruited.
Here the respondent's contention is that since the
vacancy arose in 1995-96 he should be given promotion
and seniority from that year and not from 1999, when his
actual appointment letter was issued by the appellant.
This cannot be allowed as no retrospective effect can be
given to the order of appointment order under the Rules
nor is such contention reasonable to normal parlance.
This was the view taken by this Court in Jagdish Ch.
Patnaik v. State of Orissa [(1998) 4 SCC 456].”

XXX XXX XXX XXX

“64. From the various decisions referred to and from the
facts of the case, it is clear that to pass the scrutiny of
Article 14 of the Constitution, the seniority of Supervisors
should be reckoned only from the date on which they
satisfied all the real and objective procedural
requirements of the Andhra Pradesh Engineering Service
Rules and the law laid down by this Court. This has not
happened in the present appeals creating a situation of
unreasonableness and unfairness.”


https://indiankanoon.org/doc/1694023/
https://indiankanoon.org/doc/1694023/
https://indiankanoon.org/doc/1498464/
https://indiankanoon.org/doc/1498464/
https://indiankanoon.org/doc/1734432/
https://indiankanoon.org/doc/1734432/
https://indiankanoon.org/doc/367586/

iv)

of B.S. Mathur and another v. Union of India and others,
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Judgment of the Hoon’ble Supreme Court in the case

[(2008) 10 SCC 271];

v)

of Uttaranchal Forests Rangers’ Association & Others v.

Held: “47.In view of what has been discussed above, we
are of the view that we should not apply the principle of
bunching as contained in the above referred O.M. for
determining the inter se seniority of the officers of DHJS
as by application of the said principle the promotee
officers who at the relevant time (i.e. 1995, 1997 and
2000) were still in the lower cadre of DJS would become
senior to those direct recruits appointed as Additional
District and Sessions Judges much before their
promotions in the cadre of DHJS. This is unjust and
inequitable.”

Judgment of the Hon’ble Supreme Court in the case

State of U.P. and Others, [(2006) 10 SCC 346];

Vi)

No0.2981/2009, dated 31.05.2016 in the case of N.K.

Held: “Nobody can claim any such fortuitous service as
approved service or regular service for the purpose of
antedating their seniority.”

Order of the Tribunal in OA No0.591/2009 with OA

Sharma & Ors. v. Union of India & Ors.,

Held: “163. Even when the unfilled DR vacancies
slots are carried forward (for the period of two years),
since the RBSS Rules never expressly provided for
retrospective grant of seniority even for two years from
the date of occurrence of the vacancy, even this carry
forward of DR vacancies for two years would not entitle
the concerned incumbents for grant of any retrospective
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seniority, even for those two years, in view of Para-30 (iv)
of the Supreme Court’s judgment in Pawan Pratap Singh
& Ors. (supra), Para-38 of the Supreme Court’s judgment
in Uttaranchal Forest Rangers’ Assn. (Direct Recruits)
& Ors. (supra), Para-12 of the Supreme Court’s judgment
in State of Bihar & Ors v. Akhouri Sachidananda Nath
& Ors (supra), Para-28 of the Supreme Court’s judgment
in State of Uttaranchal & Anr. v. Dinesh Kumar
Sharma (supra), and as per the law laid down in Jagdish
Ch. Patnaik & Ors. vs. State of Orissa & Ors. (supra) in
all of which it has been held that retrospective seniority
cannot be given on the basis of any retrospective
promotion from a date when an employee had not even
been born in the cadre, so as to adversely affect all those
incumbents who had been appointed validly in the
meantime, and it is not a requirement of maintenance of
Rota-Quota Rule for antedated seniority to be assigned in
any manner, in violation of the law of the land. Further,
as we have held in this order, the Rota-Quota Rule had
broken down in the case of RBSS due to non-recruitment
of any DRs for as many as nine years.

XXX XXX XXX XXX

“166. There is no single universally acceptable concept
of interpolation in Service Law or Administrative Law. As
has been held by the Hon’ble Supreme Court in the case of
Central Provident Fund Commissioner vs. N. Ravindran
(supra), within the promotees, both the LDCE promotees
and the promotees on the basis of seniority-cum-merit,
have to be fixed within the DP quota only in the order of
their relative seniority in the lower cadre, and a new DR
can only come and occupy his post at a position lower than
the last substantive appointee to that post, under either
the DR quota, or the DP quota, whichever may be the case.
Therefore, any interpolation by trying to give antedated
seniority or seniority above the persons who are already in
the saddle in the SOs cadre is not permissible under law,
and all such interpolations carried out by Railway Board in
violation of the settled principles of law are declared to be
illegal.

167.As regards the pleadings trying to make out a distinction
between “approved service”, and “regular service”, it is
clear that under law only the service rendered on the basis of
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substantive appointment can ever be called “approved
service”, or “regular service”, and any previous service
against the post, by whatever name it may be called ad-hoc,
or temporary, or in-charge etc. would entitle the incumbents
to the associated salary and allowances, but would still
remain fortuitous, and as all such previous service in that
Cadre/Grade outside or over and above the quota would
always be fortuitous, as was held by the Hon’ble Supreme
Court in Para-37 of Uttaranchal Forest Rangers’ Assn.
(Direct Recruits) & Ors. (supra), nobody can claim any such
fortuitous service as “approved service”, or “regular
service”, for the purpose of ante-dating their seniority.”

vii)  Order dated 25.08.2009 in TA No.84-HR-2009 of
Chandigarh Bench of this Tribunal in the case of Diwan

Chand & Ors. v. Union of India & Ors.:

Held: “16.In A. Janardhan Vs. Union of India, AIR 1983 SC 769
it has been held that where the rule provides for recruitment from
two sources and simultaneously prescribes quota, unless there

is power to relax the rule any recruitment in excess of
quota from either of the sources could be illegal and the excess
recruits unless they find their place by adjustment in subsequent
years in the quota, would not be members of the service. If the
power is conferred on government to make recruitment in
relaxation of the rules, any recruitment made contrary to quota the
rule would not be invalid unless it is shown that the power of
relaxation was exercised malafide.”

17. In H.V. Pardasani Vs. Union of India, AIR 1985 SC 781
it has been held that in the absence of any special provision
regulating determination of seniority, length of continuous
service in any particular grade would be the basis for
determining seniority in that grade. The compulsion of the
rule goes to the extreme extent of making government keep
the vacancies in the quota of the direct recruits open and to
meet the urgent needs of administration by creating ex-cadre
posts or making ad-hoc appointment. However, if a rule
prescribes a method of fixation of inter se seniority, the
normal practice would not apply and the rule shall prevail,
obviously subject to constitutionality.”
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18. In Central Provident Fund Commissioner & Anorther
Vs. N. Ravindran & Others, 1995 (8) SLR, page 827, the
question was about fixation of seniority of those promoted to
the next higher post — quota of 75% and 25% prescribed for
persons promoted by virtue of seniority-cum-fitness and those
promoted by virtue of having passed prescribed examination
respectively. It was held that both categories have to be
treated as belonging to one single class of promotees and
promotion, is to be made by first satisfying the 75% quota of
those entitled by seniority-cum-fitness rule and then the 25%
of those entitled by passing examination to be placed below
the said 75%.

19. In State of Jammu & Kashmir & Others vs. Javed
Igbal Balwan & Others, 2009 (2) SCT, page 594, it was held
that direct recruits cannot claim seniority from the date prior
to their appointments when they were not even borne in the
cadre/service. Plea that the direct recruits are entitled to
seniority from the date of post fell vacant in the quota for
direct appointments, was rejected. In B.S. Mathur & Another
Vs. Union of India & Others, JT 2008 (11) 193, it was held
that if inter-se-seniority is finally decided by applying the
principle of continuous length of service, it may bring an end
to litigation between the officers of two groups. Therefore, the
principle of “continuous length of service” should be applied
for determined the inter-se seniority of the officers of Delhi
High Judicial Service appointed up to the year 2006. In case
of officers appointed on the same date, whether direct
appointees or promotees, the seniority should be fixed on
the principles as stated in OA Dated 3.7.1989, since it
cannot be determined on the basis of length of service
alone in the case of appointment from two different
sources on the same date (emphasis supplied).

20. In AFHQ/ISOs Sos (DP) Association & Others Vs.
Union of India & Others, 2008 (2) SCT, Page 98, it was held
that direct recruits could not claim appointment from the date
of vacancy in their quota before their selection. The
respondents have also placed reliance on certain judgments to
claim that rota quota rule can be followed for determination of
seniority.

21. The sum total of the above discussed judgments is that if
there is quota provided in the rules for recruitment to by
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different methods to posts i.e. by way of promotion on
seniority-cum-fitness basis and recruitment by way of
promotion though Limited Departmental Examination or for
that matter direct recruitment, in a particular proportion or
quota which in this case happens to be 75:25, and
recruitment takes in a single process, then it is practical,
possible and permissible to follow the rule of rotation of
vacancies for fixation of inter-se seniority of incumbents
appointed through both the sources. However, if the selection
does not take place in a single process and promotees join
their duties after getting promotion but persons under Limited
Departmental Examination quota or direct recruitment get
selected after few months or years, they cannot be allowed to
claim that they should be granted seniority from the date of
occurrence or year of vacancy. However, it has been made
clear that quota has to be maintained. If promotees category
gets appointed in excess of quota, such surplus quota persons
are to be adjusted on availability of vacancies their own quota.
But if there is relaxation in quota by a conscious decision in
terms of the rules and regulations and incumbents are
appointed under such relaxed quota, then they would get
seniority from the date of their appointment. In the facts of
this case we find that the decision in the case of Central
Provident Fund Commissioner & Another Vs. N. Ravindran
& Others (supra) is applicable. In that case also ratio of
75:25 between promotees one group belonging to seniority-
cum-fitness basis and other group belonging to Examination
was involved. It was held that both categories have to be
treated as belonging to one single class of promotees and
promotion is to be made by first satisfying the 75% quota of
those entitled by seniority-cum-fitness rule and then the 25%
of those entitled by passing examination to be placed below
the said 75%. In this case, the applicants have pleaded
specifically that the vacancies were available within their own
quota of 75% and unless such quota is satisfied, recruitment
to 25% quota could not be made. In the present case same
situation has arisen. Thus, we are of the view that since
applicants were promoted under 7% quota in 2000 whereas
persons under 25% quota were promoted after 4 years after
qualifying the LDCE, therefore, private respondents cannot
claim seniority vis a vis 75% quota promotees. Position would
have been different had promotion under 75% and 25% LDCE
Examination, been made in one slot in same year. Then for
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obvious reason they have to be given seniority according to the
ratio if any fixed under relevant rules or instructions as
applicable. Since the question of determination of seniority of
thousands of employees is involved, the only solution which
appeals to the reason is that the seniority may be fixed on the
basis of date on which one becomes member of the service
particularly when recruitment is not made in one process and
not on hypothetical basis, as has been done while issuing
impugned seniority lists.”

6. The official respondents no.1 & 2 in their reply have

submitted as under:

i) It has been clarified by DoPT (Annexure R-1) that
vacancies filled on the basis of the LDCE are not unfilled
vacancies which are carried forward as according to it
vacancy can only be considered carry forward vacancy if
attempt made to fill this vacancy does not fructify. In cases
where LDCE, provided in statutory recruitment rules is
delayed or results are delayed, such vacancies can only be
considered against the year in which it occurred and as is
not a carry forward vacancy. Even otherwise LDCE is
structured in such a manner that persons who qualify the
exam do not get the appointment in the same recruitment
year unlike departmental promotions which is a relatively
shorter administrative process. The provision of ‘approved

service’ in the statutory rules (Annexure R-2) is a
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safeguard against any adverse impact in the matter of
seniority/eligibility service for promotion to higher grades
in the event of delay in holding of exam/DPC, delay in
declaration of results. Accordingly, the officers appointed
through promotion or LDCE are to be assigned seniority as
per the vacancy year or the recruitment year. Seniority is
not an isolated concept and relates to length of regular
service rendered by a person counted from the point of
his/her entry to a grade. Since regular service as defined
in the Rules both in case of promotees and LDCE
appointees is counted from 1st July of the year for which
examination is held/recruitment is made, the seniority can
only commence from the vacancy year and not from any

later year.

i) The Union Public Service Commission in terms of
aforesaid ‘approved service’ provisions and similar provision
in statutory rules of other cadres viz. Central Secretariat
Service, Railway Board Secretariat Service etc. conducts
examination for filling vacancies under exam quota for a
particular recruitment year, irrespective of actual date of

holding the exam. It decides the eligibility of the candidates
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for appearing in the exam. Assessment period of Annual
Confidential Reports with reference to the year for which
examination is held and not the year in which examination
is held. Accordingly, it selects candidates for inclusion in
the Select List for the recruitment year for which it holds

the exam.

iii) Similarly in case of departmental promotions as has
been clarified by DOPT, seniority is assigned as per the
recruitment year for which vacancies they have been
promoted since approved service in their respect as
provided in rule 2 (b) (ii) of the IFS (B), RCSP, Rules is
reckoned from 1st July of the year for which recruitment
was made. Accordingly, in the seniority list of Section
Officers issued on17.01.2012 the departmental promotees
(DP) officers figuring at S. Nos.160-169 in the said list have
been assigned seniority from recruitment year 2004 since
their recruitment was made for the vacancies of 2004
though their actual joining is in the year 2005. The DPs
figuring at S.NO.193-195-196,198-199,201-202,204-
205,207-209 in this list have been assigned seniority of the

year 2005, though their actual joining is in the year 2006.
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Similarly, DPs figuring at S.No.223-224,226-227,229-
230,232-233 in the same list have been assigned seniority
of the year 2006 though their actual joining is in year 2007.
There are similar instances wherein DPs have been
assigned seniority for the years 2007 and 2008 respectively
while their actual date of appointment was in the

subsequent years.

iv) Rule 13 of IFS (B), RCSP, Rules provides ratio of DPs,
LDCE promotees as 80:20 and Rule 25 decides inter-se-

seniority of DPs and LDCE promotees.

V) Even when promotions are delayed due to some
reasons, DPs will get seniority from the vacancy year. In
this situation, LDCE promotees of later years will not

become senior to the DPs in the meanwhile.

Vi) This Hon’ble Tribunal in OA No.567/1999 - Sanjay
Vyas & Others v. Union of India directed the official
respondents (MEA) to re-work out the seniority as per the
ratio of law laid down by the Hon’ble Apex Court in G.S.
Lamba (supra) and other court orders. Accordingly,

seniority list has been worked out of officers of integrated
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Grade-II and III (Section Officers of General cadre of IFS ‘B’

vide OM dated 20.07.2001 (Annexure R-5).

Vi) The basic principles followed in the preparation of

the seniority list are as under:

(a) Recruitment Year:

For DPs, the recruitment year is the year when the DPC
was held, for LDCE promotees, recruitment year is the year
when the examination was held, for DRs the recruitment
year would reckoned from 1st July when the examination

was held.

(b) Continuous Officiation:

As per Rule 25 of IFS (B), RCSP, Rules, for DPs continuous
officiation is from the date of DPC, for LDCE promotees,
continuous officiation is from the date of declaration of the
results and for DRs, continuous officiation is the date of

announcement of the results.

(c) Placement in the Seniority:

Irrespective of the mode of recruitment, date(s) of

continuous officiation is in chronological order and has
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been taken for placement in the seniority of all the officers

recruited from different streams.

6.1 The official respondents have thus contended that
the issue of inter-se seniority has been settled once in for

all.

6.2 Coming to the individual cases of the applicants, the
official respondents have stated in their reply that the
applicant no.1 belongs to the recruitment year 2011-12,
whereas the officers mentioned in para-4.5 of the OA are
LDCE promotees of the years 2003-04, 2004-05 and 2006-
07. It is further stated that applicant no.1 never
represented against the seniority list issued vide OM dated
15.01.2007, which in fact was prepared as per the
directions of this Hon’ble Tribunal in OA-2034/2006. It is
further contended that the seniority list has been prepared
and published every year thereafter. The applicants never
questioned nor represented against the seniority list in all

these years.

7. The private respondents in their reply have stated

that as per Rule 13 of the IFS (B), RCSP, Rules the ratio of
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DPs and LDCE promotees is 80:20. It is further submitted
that as per Rule 21 (4) of IFS (B), RCSP, Rules, persons
promoted or recruited earlier on the basis of earlier
selection or recruitment shall be senior to those promoted
or recruited on the basis of subsequent selection or
recruitment. It is further averred that inter-se seniority of
officers appointed to a grade from different sources is

governed by Rule 25 of IFS (B), RCSP, Rules.

7.1  The private respondents have further argued that the
judgment of this Hon’ble Tribunal in Diwan Chand (supra)
is not applicable as the rules in the instant case are not
silent. As a matter of fact, Rule 25 specifically deals with

the issue of inter-se seniority.

8. Arguments of the learned counsel for the parties

were heard on 15.12.2016.

0. We have given our thoughtful consideration to the
arguments of the learned counsel for the parties and have
also perused their pleadings and documents annexed
thereto. Admittedly, the seniority list finalized in the year

2007 had never been challenged by the applicants. Their
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plea that since no promotion was made pursuant to the
said seniority list and hence they did not choose to
challenge it, cannot be accepted as a valid argument. The
official respondents were directed by this Tribunal in OA
No.567/1999 - Sanjay Vyas & Others (supra) to re-work
out the seniority list in terms of the ratio of law laid down
by the Hon’ble Apex Court in G.S. Lamba (supra) and in
terms of various court orders. Accordingly, the respondents
published the revised seniority list of integrated grade-II
and III of Section Officers of general cadre of IFS ‘ B’ as on
01.07.2001 vide Annexure R-5 OM dated 20.07.2001.
Thereafter, as directed by this Tribunal vide order dated
24.03.2007 in OA No0.2034/2006 [Somnath Chatterjee v.
Union of India & Another], the seniority list was again
revised and published vide Annexure R-6 dated
26.06.2007. In its order in OA No0.2034 /2006, the Tribunal
had directed that for revising the seniority list, besides
keeping in mind the basic principles laid down by the
Hon’ble Apex Court in G.S. Lamba (supra) and in other
Court orders, the mandatory application of rota and quota

must also be done, as observed by the Hon’ble Apex Court
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in Arvinder Singh Bains v. State of Punjab & Others, [JT

2006 (11) SC 553].

10. Thereafter, the seniority list has been published
every year. The applicants have chosen to challenge the
seniority list much belatedly in the year 2012 through the
medium of this OA, which cannot be allowed. The Hon’ble

Apex Court in B.S. Bajwa & Another v. State of Punjab &

Others, [JT 1998 (1) SC 57] has held that the question of

seniority should not be reopened after the lapse of a
reasonable period, as it results in disturbing the settled
position, which is not justifiable. Paragraph 6 of the said

judgment reads as under:

“6. Having heard both sides we are satisfied that the writ
petition was wrongly entertained and allowed by the
single Judge and, therefore, the judgments of the Single
Judge and the Division Bench have both to be set aside.
The undisputed facts appearing from the record are
alone sufficient to dismiss the writ petition on the
ground of latches because the grievance made by B.S.
Bajwa and B.D. Gupta only in 1984 which was long after
they had entered the department in 1971-72. During this
entire period of more than a decade they were all along
treated as junior to the order aforesaid persons and the
rights inter se had crystalised which ought not to have
been re-opened after the lapse of such a long period. At
every stage the others were promoted before B.S. Bajwa
and B.D.Gupta and this position was known to B.S.
Bajwa and B.D. Gupta right from the beginning as found
by the Division Bench itself.”
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11. In view of the ratio of law laid down by the Hon’ble
Apex Court in B.S. Bajwa (supra) and in the light of the
discussions in the pre-paras, we are of the view that the
applicants have no case and their OA is devoid of any

substance and merit. Accordingly, we dismiss the OA.

12. No order as to costs.

(K.N. Shrivastava) (Dr. K.B. Suresh)
Member (A) Member (J)

‘San.’



