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O.A. No. 139 of 1996
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Addl. C.G.S.C. for the

14

— HE I

Mr. A.K.Choudhury,

respondents. .

® :

Written statement has not been submittfed.

List for written statement and - further

orders on 7.10.1996.

Memb'e'r

_.._Mr A.K.Choudhury,Addl.C.G.S.Cvfor the

respondents §66ks time to file written state
ment .. Allowed. |

3

List for written statement .gnd furtheL

orders on 19.11.96. s
PR

F EEN

b

- . a
L

: ) _ ’ A
/5”?’5‘14‘/"\'/ /%/, et 19.11.96 Learned counsel Mr B. Mehta for the, p
\ Z\ \ applicant. Learned Addl. C.G.S.C. Mr A.K. Choudhuri %

Y for the respondents seeks further time  to’ file®: "
) written statement. . A i a4
AV C » VI |
, List for written statement and “further¥
Y, PR Sy —p orders on 17.12.96. ' of
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/71/ nkm
J¢))7— w'
@l ;
Nodi'ex a‘»bv% S,U‘l.\/utc—.p I
2 cpondenad Ko - ‘ : . T
on~ . Re spe J 171296 Learned counncl Mr.S8.%armma for

1% 2419

Tm

thc applicant. Ifeak'ﬁed AUdl oCa'tef54Ca . -
Nr.feReChoudhury seeks furthur time =
for suybmission ot wrictcn statoacnt,

Liost for writteon atatement amd
further otfdcr on 10«1-97,

Heebtr
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Learned counseél Mr S. Sarma for the .
Agdl. C.G.s.C.  Mr = A.K.

Choudhuri for the respondents seecks time to submit

applicant. Learned

written stgtement.

List for written statement and further

Mﬁﬁ:

orders on 7.2.97.

Let this éase be listed-on 20.2.97.

A

There is no representation on behalf
'of the parties. Today is fixed for filing
£% written statement. Respondents NO.l &

‘MemBer

3 have already filed written statement. R
Other respondents have not filed. Several
- _ ad journments have been granted for filiﬁg
written statement. We are not inclined to
grant any further adjournment;

List on 4.4.1997 for hearing.

' Mé@ér/'

t

Vice=Chairman
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The Division Bench is \%ﬂ
The case
adjourned to 13.5.97.

-sitting. is, therefore,

Vice-Chairnian

’ t

As per the earlier order the case.
to be-'taken up at Shillong.
: learned Addl. C.G. S.C.
that the 1list has already been - prepared

Accordlngly the case will be taken up at

QL

Vice-Chairman -

Mr A.K.

submits

b

Member

Learned counsel Mr.S.Bama for the
applicant. Base ic ready for hearing.
List for hearing on 28-7-97.

Hember

0n the prayer of Mr A, Choudhury, .
learned Addl. C.G.S.C., thistcase is

o

Vice=Chai rman

' adJourned till 1.8, 97..1
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| 27 .2.98 Let the case be listed for hearing
. on 12.6.98. :
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ﬂ»gc ou

AR b G /L,/Qv o fdl&f@slﬂé@f @hury, lea
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_ﬂz?{b s - © Member— 21Qﬂ=¢haig§%‘
. Q - 25.6.98 On the prayer of Mr S,ali on
3 \\ . {
N’/S Sn b—" "‘* behalf of Mr ‘A.K.Choudhury.leamed Add 1l
: : ' C.G.S.C the case is adjourned till
a@,tor 23.7.98.

) ' g
| . : Me& | Vice-Chairman,

. : 23.7.98 On the . prayer of Mr A.
< ) . ,
W?E Mo b &P . Choudhury, learned ‘Addl. C.G.S.C. thij

& | case is adjourned till 19.8.98.

Member - ‘ Vice-Chairn
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Hearing concluded. Judgment reserved, )

0.A.No.139/96

~ On the pfayer;made.én behalf of
o + Y.

A.K. Addl.
adjourned ¢till

Choudhury, Mea¥ned

C.GzS.C. this case is

Member _Vfée—Chairman

s

-

Heazd: ocounscl for vthsz particse

‘For certain clarifications we have
listed this métfét 'today. ‘However, Mr
B.S. Basumatary, learned Addl. C.G.S.C.
prays that the matter may be passed over
the to to take
with to the

clarifications. Mr B.K. Sharma, learnedm

for day enable him

instructions regard
counsel for the applicant also prays for
time till tomorrow. Accordingly the case
listed 11.2.99
further hearing. .-

Member

may be tomorrow, for

Vice-Ch&irman
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Order of/ the Tribunal:

iaiotes of the Registry | Date

11.2.99

S e o

S J37/26 £ ‘
feseciny i oo
f( W 4\/\/&’7 d

Heard the learned counsel for the °°

parties. Hearing concluded. Judgment
delivered in open court, kept 1in
separate sheets. The application is

disposed of. No order as to costs.

Member Vice-Chairman
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. i o Orlglnal Appllcatlon No 137
F[':wa.;r ,vgg?Orlglnal Appllcatlon No 138

\ '
= .
4 ,
‘ The Hon ble Mr Justice D.N. Bar‘ndf~'
The Hoo'ble Mr G.L. Sanolylne,'AdmihEEtféuséfMeﬁbér
e e
- . Shrithavesh Gupto:(ln O.A.No. 137/96)

1

2. shri Sujav Kumar Gupta (in O.A.No. 138/96)
3. Shri Sanjiv’ Vasist (in O.A.No. 139/96)
4.

Shr1[Sushll Kr. Jain (in 0.A.No. 157/96) .....Appllcants-
o By Advocates Mr B.K. SHg%ma and Mr 'S. Sarma. :

;é'versus - ,“

Unlon of India and others Lo E ......Respondents -

P

. :By Advocate Mr B.S. acumatary,Addl C G. S C.

CRDER
BARUAH. J. (V.C.) A

[

All ‘the above .original Aapplicationé"invorvef

COmmon questions-of law-and 51m11ar facts. Théfefofe,_we

.propose to dlSpOSG of . the above appilcablons by & common

o order. , o ,*'f L ’if"*,' ,,'i;
2. - The applicants are aggrieved’ by the'prepafationgof

b'a‘penel_for promotion to the grade of SurveYoffdf;ﬂéEKsh
in the M111tary Lnoumeruw Service agalnst ﬁthedﬁéﬁanoieg;:hi

_'for_the year 1995 96 in 'consequence whereof'ééﬁg 5fhegi
oﬁfioe;s'._names hagd ’beenb epptoved fot* o%fféiapihg”'

_promotions. to the . grade of “Surveyor of awofksvﬂih"

D
e

.. supersession of the applicants though the appTicéhts were
ellglble' for promotion from Assistant  Survéybr - of -

WOrks to Surveyor of Works. Thelr names were not approved




'1?.no- vpassf_the D1rectj Flnal
:theu appllcants:~pa531ngs of - D1rect

'*ﬁfnot.fa essent1al 'condltlon ‘f gettlng promotlon from'f B

fASSlstant Surveyor of Works (ASW for shortﬂ

Engnweruw holdlng a recognlsed degreeﬁofiEnglneerlng from -

i'cleared the UPSC Examlnatlon off:Indlan Englneerlng
>TTServ1ces and they ‘were. quallfled to- bei: promoted to the .

"post of SW. Therefore, it was not necessary for them to

" by the Institution of ‘Surveyors for the purpose of

r3, _ The appllcant, Sh
belongs to the 1988 Indlan Englneerlng ‘Service Batch. The.

hbother three appllcants belong to  the 1989 indian

"d1$hri'vS.K, Gupta- (in O.A. No. 138/96 }© also holds -a ‘post

‘1sEhgﬂwerh@;Semnce hxamlnatlon conducted by the UPSC in the*f
' year 1988 (sShri B. 'Gupta) ~and 1989 (the other three

yapplicants)a;,After .clearlng the ‘examination"'they‘ were

app01nted ASW ““ing.thelMllltary Englneerlng Serv1ce (MES o

_X%L+~

Lconducted by the Instltutlon of Sur

‘Examlnatlon conducted by the Instltutron”offsurveyorS'isbﬂf~’

i

| to Surveyor of

: , il

;Works'(SWffor*short). The!appllcants
' ' ii .

that the rules do"not permlt 1ncorp““

iayevfurthervstated'
5n” of any»SUCh

condltlon because they are quallfled; BaChellor of C1v1l

'Unlver51ty and they are. ‘direct recru1t offlcers who had

pass the Direct Final“(Sub Dlv.II)’Examrnatlon.conducted'

promotion‘to SW.

71 . B. Guptaﬂ(in'orA;No.l37/96)»

eEnglneerlng Service Batch All the apblicants}are holders

of degree of Bachellor of Civil Englneerlng The applicant.,

graduate - degree ‘in Englneerzng. The appllcants apgxueo umthe

i .
for short) under the Mﬂnlstrv ‘of ‘Defence and had been,t
ndischarging vtheirf dutles»-as- ‘'such. Their next hlgher-

_promotionh¢ is ~to" the  -grade of - SW. The"'requlslte]'



%

four years regular serv1ce in- the grade of ASW ano pas

N O‘A-—.——_.,_»H.:")__..i T
R

“;ff@f” the, Frnal Examlnatlon of the Inst;tutlon,wof7;tj'”"
SRR Y- o = . 7 : | ey N
o SurVeybrs (India) or equivalent.’. The - Annexure }ilg

' recru1tment rules had been strlctly followed at least f

the last several years. As per Annexure 2 letter dated:‘
5 8 1992 also the ellglblllty condltlon for promotlon to{

the post of SW from ASW is four years regular serv1ce 1n

L the grade of ASW and passﬂno of the Flnal/Dlrect Flnal

Examination of the Instltutlon of Surveyors (Indla) or_

1
' l

egu1valent. Both Annexures 1 and 2 empha51sed the pa551ng;.
of the dlrect flnal examlnatlon of the Instltutionl.ofl
Surveyors orlegu1valent Accordlng to the appl1cants for
dlrect recru1tment to the cadre of ASW is a degree ih:-v

C1V1l Englneerlng or egu1valent. The pa551ng of the dlrect

S~

e ———

: flnal- examlnatlon of the 1Institution of Surveyors 1s‘r

‘recognised as equivalent -to_- the degree of__ C1v11

i “iEngineering.- Therefore, according to 'the : appllcants ‘

pa551ng of the direct final exam1natlon of the Inst1tut10n R
: : | : cone ot
of Surveyors has been cdn51dered to be at par w1th the B

s

degree of Bachellor of C1v1l Englneerlng Those ,having

degree 1n C1v1l En01neer1ng are not requ1red to appear 1n
the d1rect flnal examlnatlon. The appllcants have further
)"stated that to be ellglble to appear in the'.Indlan
'Englneerlng Serv1ce Examlnatlon ‘a persOn hmust"have the o
iquallflcatlon of AMIS, but after passing hthe: sald:
hexamlnatlon hells ellglble to be app01nted 1n the SwW cadre --;‘ .é

only, whereas in the -~case Bachellor of Englneerlng Degree‘

/. | ' i

; holder, he is ellglble to be app01nted for all the posts:'

1nclud1ng SW cadre. The appllcants have further stated'.

that the UPSC has lald down the cr1ter1a that a candldate{ﬁ
Aselected for MES Group 'A”'post would be on probatlon for

) two years and he would be regu1red to pass the MESy{ o f
, S _ - IR S I
I B .
procedure examlnatlon durlng the probat1on. Accordlng to
',(1 o

v -the.....-.j;




ppllcants: theyn,haVe fulfllled thlS quallflcatlo“

’"@f“ba551ng such examlnatlon. The UPSC has notf mentloned’yfd
- o

Ll

anythlna regardlng the pa551ng of any other exam1nat10n¥’3
T or promotlon ‘to the gradﬂ“of sw whereas for Indlan Naval-
' Jf : i ]1: )
: : !

‘“Armament'Serv1ce,' the7 UREC"has categorlcally mentloned
’ \

o about theJ departmental examlnatlon wh1ch the candldates
'-m..‘ .—-v._,-\_’\\.\\-"- ‘ {: N

el o ,v‘wouidn be'brequ1red .o pass before be1ng cons;deredJ forf”«' 72
rif(wpromggloidto the next hlcher grade R f@
“4Iﬁ)'7 The'appI;cants(hav1ng served as ASW- for more'than_’ ‘_f
—_ s ~"'four".y‘ears were ellglble for promotlon to the post of SW. I?
< a R e L
tAt t;e:relevant p01nt of tlme when the appllcants bbcame* fi
‘;eirglble for promotlon to the. post of SW the questlonfl 'fh
Jaroie as to whether the appllcants were also requ1red to :?
s "f%ex;f;t;passfthe‘D1rect'Flnal (Sub Div. II) Examlnatlon condbctedd |
| f?by the Instltutlon of Su“veyors forvbeang con51dered for
ii\promotlonvto the grade OJ“SW Accordlng towthe applloants
.”ithey made correSpondenoeﬂ WIth the"competent authorityg
;iééékinc clarlflcatlon of this regard By Annexure 6 letter.yAh‘
.ﬁ~thetlapp11cants were 1nt1mated that it .was essentlal to-‘:_:; {

gpass the Dlrect Flnal (Sub Div. II) Examlnatlon conductedu-
e ' L et o
_.'by the Instltutlon of Surveyors for belng con51dered foryttf',"

' ‘fpromotlon to the grade of SW. Thereafter, by : Annexure 7

wipMemorandum dated 20.12. 1995 a panel of names of ASW,was }

3publlshed for off1c1at1ng promot:on to the grade of‘SW 1n’
'the MES agalnst vacancies for the year 1995 96 In the

.sald panel the names of thg appll(ants dld not flnd plaCe.b"ai“

‘ W
.The appllcants were aggrleﬁed at the preparatlon of such a’

Seous | |

panel in whlch names of some junlor‘ persons had been,

“_flncluded overlooklng 'the case of“the applloants The
'E?appllcants, _therefore/tVSmeitted‘ representatlons pto 'the‘y.
ﬁéngineer—in4Chief'sgBranchr Army Headquarters. In the said
representations?:the applicants hlghllghted “the viSSues.fff
ﬁﬁttording to:them in caselof direct recruit énglneerlng’iw

Graduates who have come through HPSC Examlnatlon and had been

L . . . o o : app01nted ....; .....
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app01nted ASW dlrectly, the quallflcatlon of clearlng the
eka':{b@mv Pt
Dlrect F1nal (Sub DlV.II) Examlnatlon conducted by t

7

;i L R - . )
Instltutlon of Surveyors cannot be the necessary~

hamnin, _...AD.-‘.‘—...

Aéllglblllty cr1ter1a for belng cons1dered for the purposejp
'of promotlon to the grade of SW. The appl;cants Vhave*
further stated that by ‘making the qualification' oﬁ%}f
.clearlng ‘the Direct Final (Sub Div.II) 4Exaﬁiﬁatiohfo_~
‘vnecessary for belng.con51dered for promotlon to the grade~,_l\w_w,
.of sw the competent authorlty has equated the departmental
' promotees w1th the direct recru1t quallfled Englneerlngu
.Graduates;v The appllcants ‘have further' stated that the?
:Dlrect Flnal (Sub Div.II) Examination is 'reduired..to5 be
‘passed only by the ;promotee ASWs who do not have anye ;?
Hdegree' ot rCivil Aﬁnoineering' for Lbeing considered‘ fo%f
:promotlon.to SW. As the authorlty d1d not con51der that'

aspect '"of the’ matter applicants submitted.

e = M OO

representatlons hlghllghtlng the p01nts. However, till thé-

date “of hearlng the appllcatlons the representatlons had*

R

not been dlsposed of. Hence the present appllcatlon., é

5. in '4due. course the respondents .have entered
appearance. Respondent Nos.l and 3 have flled wrltte%;
'_StatemEnt in all the ‘applications. All ‘the .wrltteéA
Statements are similar without any exception: % %
6. In theirl written statement thé'hrespondents havé“ %

1hstated that the appllcants have flled the appllcatlons on"
'wrong facts. Accordlng ﬁo, them the ‘appllcants are not

'"fellglble to be con51dered’ for promotlon to the post Of

N I

"f:.‘ 'SW as per the Recrultment Rules not1f1ed through SRO,39t.‘ 2
..d”--dated:9;2.l985. Therefore{'their_names'did‘notdfind.place'”

in .the.dﬁébartmentalﬁ Promotion Committee.;SeiéEth’banel
':iSSued L"byh ‘the = :Engineer—inFChief's"' Efaﬁaﬁ' | Armym
THeadduarters{ They hghave | further  stated ° that no;

representation was submitted by the applicants to ,the.




th

I TR

o

I : .
lthat the pos1tlon could be made.

i

.‘approprlate authorlty s0'

ire clear to. them before approachlng the Trlbunal. Accordlng

nc to the respondents as the' appllcants d1d not f11e any'
';33;representat10n “the appllcatlons should be dlsmlssed -on

s that ground. The respondents 'have also stated that the

1= actlon taken by them were strlctly 1n accordance w1th the

\“35 statutory rules. The respondents have further stated that
\hu

enging the recruitment rules framed under Artlcle 309"’

33,‘ of th;\zﬁmstltutlon of - Indla on the ground that the 'said

oo rules were ultravrres being v1olat1ve of the prov151on of
5 Artlcle 16 of the constltutlon -had no substance. Accordlng
t: to the‘~respondents thejl rule maklng _authorlty' or. the

ﬂlegislature'is'to prescribe theimethod of recruitment and.

‘qualification-=The respondents have stated'that'as per the

b: - law 1a1d down by the Supreme Court the Government 1s the

_sole authorlty to- dec1de the scopevand formatlon of the.

".recrUftment rules 'in any post in the organlsatlon tnder__d
“its control. The authorlty of the Government cannot beb

challengedpat‘any level, and thereforer th1s Trlbunal has.”

no jurisdic¢tion over the issue of framing of recruitment

c rules.

7. e have heard Mr B.K. Sharma, learned counsel for -
1 the appllcants_‘and Mr"B S. Basumatary, 1earned' Addl.
3, C.G.S.C.:Mr-Sharma submits before us that as per para 12 of

s . the Annexure 1 Recrultment Rules, in case of recrultment by
promot1on/deputatlon/transfer grades ‘__ from »whlch"
promotlon/deputat1on/transfer»is to be made,_thevrequisite

qualification is that the employee must be ASW with four

L . - 2 .
i years regular service in the grade and pass the Final

- Examipation of the Institution of the Surveyors (India) or

Aequivalent. Admittedly,‘ th@: applicants did not pass ‘the

1 FinalﬁmExamination, of the Institution of the Survevors




v;jfdegree in C1v1l Englneer'bg is equ1valent to the FlnalF~

'3Survey1ng of the Instltutlon of Surveyors is the same as

. as A551stant Surveyor of works through UPSC, the mlnlmuﬁ'

23 | ]

v(India)" Mr Sharma has eﬂgha51sed in h1s subm1551on tha?*i

Ik

. 1 f:'
‘~Exam1nat10n of the Instltutlon of the Surveyors (Indla) Ano

\thls connectlon he has drawn our attentlon to Annexure-3

Recru1tment Rules of ASW equ1valent to A551stant Executlﬁe_

Englneer. As per _the Annexure 3 Recru1tment Rules the

6

mlnlmum quallflcatlon for dlrect recruit ASW 1s a degree in

C1v1l Englneerlng or equlvalent. The equlvalent is shown as';

e

pass in  the FlnaL/Dlrect Final Examlnatlon in Eulldlng -an
‘quantlty Surveylng of the Instltutlon of Surveyors.'V ﬁr
~Sharma, however,lhas not,been able to answer whether the

L e 3 ' .
I e I
PR

AFlnal/Dlrect »Finad Examrnatlon in Bulldlng and QuantltY»*

»Dlrect Flnal (Sub Div. II) Examlnatlon_ conducted by tgeﬂ

r-Instltutlon of Surveyors." Mr Sharma has also drawn 01r_f

'attentlon to parg 9 of the written statement whlch 1s-;nh“

Treply_ to the statements' made_ by the appllcants in

';paragraphs,‘4(4) _and- 4(5); of their appllcatlons.”ngy”fth”

::referrlng to thls Mr Sharma submlts that the respondents
i.have admltted that for dlrect recrultment 1n Surveyor Cadref
: . . . -

,,quallflcatlon' will bei Degree in C1v1l Engineering‘idr
equ1valentbto which_Mr'Bé . Basumatary, houever) serious]yrv'
.disputes. Besides the aQ%ve, Mr Sharma rhas.'draun ;OLr
Vattentlon‘tto a dec151on of the BChandlgarh Bench of tte;u‘
Trlbunal ih Orlglnal Appllcatlon‘ No;l2l7 -of 1994, R.Kf:
Gupta -vs- Unlon of Incla. - o o
8. | Mr Basumatary on the other hand subnlts that . fcr'
the purpose of recrultment by promotron the degree in Civill -
Englneerlng cannot be treated as equlvalent to the Dlrect
-Flnal (Sub. Div.II) Examlnatlon of. theA instltutlon of .

Surveyors. Mr Basumatary has also relled upon para 9 of thb

wrltten statement. According to him in para 9 of tqe

L
Hw
i

I
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““and thelr dutles/respon51b111t1es have been deflned in the

the records and also the rules The crux of the whole

‘matter is whether degree in Civil En01neer1ng can be

written statement it has been clearly stated that for ghew

purpose of . dlrect recru1tment the dlrect flnal examlnatlon

-

of the Instltutlon of Surveyor of Indla can be regarded as

ely 3

'equ1valent to degree in C1v1l Englneerlng, but for the

.purpose of promotlon it 1is not so; It has been further

stated in para 9 of the wrltten ctatement that the post of

Surveyor of Works is a senlor class I post wh1ch has oot

. Y ey

more respon51b111ty than the A551stant Surveyor of WOrkS=“”

31 . ~—.‘:.’|_»

i, .
Mllltary \Englneerlng Serv1ce ' Regulatlons 1958, ‘and

therefore, pa551no of the Direct" Flnal Examlnatlon is a

.must for promotion to the hlgher post of Surveyor of WOrks.

9. ’ On the rival contentlon of the learned counsel for
the partles, it is now to be seen whether the appllcants

are requlred to pass the Direct Final (Sub,Div.II)

'Examlnatlon of the Instltutlon of Surveyors We have seen

regarded as eguivalent to the Direct Final (Sub D1v II)

Examlnatlon of the InstltutLon of Surveyors for the purpose

h

of glv1ng promotlon. The rules suggest that for the purpose

- of gettlng 'promotlon a person must pass the Flnal

Examinationf of the Institution of Surveyors' (India) or

equivalent. Now, what is equivalent to Dlrect Flnal (Sub.

'D1v II) Examlnatlon has not been mentloned in the Rule or

in  the appllcatlon The wrlrten statement is' also

absolutely'51lent in this regard. We are also not sure

whether the examination mentioned in Annexure 3 Recruitment

Rules is same as the examination mentioned in para 12 of
. e

the Annexure "1 Recruitment Rules. Besides, ‘as it is not

i

admltted by the respondentg about the letter of the upsC

dated 3l 12. 1994 referred tb by the Chandlgarh Bench of the




nkm

.Q_ghave failed to produce the said letter of the UPSC.

.

-iTrlbunal it is not pos51ble for us to agree or’ dlsag

1o, " In view of the above facts and circumStanCes ﬁéf*:“'
',are not in a p051tlon to dec1de the matter as it requ1rek
examination of the records and Government C1rculars§4

Therefore, we dispose of all the applications.‘witb T

b

. [ 3 . .- . .
~direction to ‘the respondéhts to examine as to whether

fx|

degree in Civil Englneerlng can be regarded as equlvalent'

to the Dlrect Flnal (Sub. DlV I1) Examlnatlon conducted byd"
the Instltutlon of Surveyors and also examine the letter o%‘
the. UPSC dated 31. l2 1994 referred to in the judgment oi;

the Chandlgarh Bench If the degree in Civil Englneerlng 1=;:1
equ1valent to the Dlrect Final (Sub.Div.II) Examination ofA
the Institution of Surveyors as per the letter of'thé'UESéffdfj
dated 31.12.1994 referred to in the judgment of thef
Chandigarh Bench, the respondents shall not insist on the ;-’

pa551ng of the Direct Final (Sub.Div.II) Examlnatlon of the;;j

3
I

Instltutlon of Surveyors for promotion of the appllcants to»ﬁf -

1 "I

SW. Thls must be done as- early as possible at any rate_,

z

w1hth1n a perlod of - two months from the date of: recelpt of;g

this order.

11, The applications are accdrdingly'disposed_of; No;:hﬂ:d

order as to costs.

Sd/- VICE-CHAIRMAN =~

Sd/- memer (aomy) |

llth the decision of the Chandlgarh Bench as the partlefﬂr“

o e e s
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : GUWAHATI BENCH =1\
| GUWAHATT Y

BETWEEN | .

- -

Shri Saniiv Vasist. ' ‘ >
son of Mr. D.RB. Vasist.

Asstt. Survevor of Works (ASW).

Military Enaineer Services (MES).

C/0 Chief Engineer., Shillona Zone.

Elephant Falls Campb. P.0. Nonalver.

Shillona - 793 001 ) .

P ~Applicant

- - — - v -

AND .

-

1. The Union of India.
' represented by the Secretarv. . _
Ministryv of Defence. Govt. of India,
. New Delhi. - o

“Union Public Sefvige Commission.
" Dholpur House. New Delhi

3. Enaineer~in-~Chief Branch. .
Army Head Quarter. Kashmir House,
OHQ. P.0O. New Delhi-110 011

4. Mr. 8. Venkateshwar Rao. B

5._ Mr. Indraiit Mandal.

. ,ﬂ
Respondent Nos. 4 and 5 are both Survevor of Works. N
Military Enaineer Services. Shillona Zone.
Spread Eaale Falls, - PN

shillonq~793 001 -
‘ ' _ . .n-. Respondents

A - —— - - =

DETAILS OF APPLICATION

- A e S - - A e e s e

1. PARTICULARS OF THE ORDER AGAINST WHICH THE .
APPLICATION IS MADE : - : l

The application under Section 19 of the ,

Administrative  Tribunals Act. 1985 is made acainst :

)

'(i) The panel for promotion to the arade of survevor of
Works in Militarv Endgineer Service (ME$) vide Memo No.

1032/SW/95-96/EIR(0) of the Enaineer-in-Chief B8ranch. N




[ = 4

4
A v

Army Head Quarter. New Delhi dated 20.12.95 pursuant
to which the,resodndent Nos. 4 to & were appbroved for

officiatina promotion to the arade pf Survevor of

CwWorks im Militarv - Enaineer Services adainst  the

. /

' , . .y . . ) . . '
racancies for the .vesar L1995-96 superseding the
applicant.

tiiY Chief Enaineer. Eastern Command. Calcutta letter No.

| 131051/2987/ENGRS/21/E16 dated 2.8.95 |  communicated

wide letter Mo.81222/5/237/E1B dated 17.8.95 issued

bv  the SO-III(PERS) for Chief Enqineer - statina

promotion ‘criteria from Asstt. Survevor of Works to
survevor of Works (ASW to SW)°
. ' . ‘

(

- ey

RE/EIR(O) dated 25.7.95 intimatina that the Direct
Final 'fSub~inJII)~Examination i$'mus§‘fof “promotion
from ASW to SW.

1

A A AN A A S AR A S T LR A W WA W e W AR T e YRR s A Tl e e vt

2. JURISDICTION OF THE TRIBUMAL :

The aoplicant declare% that the subiect matter of the

T

instant case is within the jurisdiction of the Hon’ble

Tribunal., - . - = .

S LIMITﬁTIQN

~ Since in the instant case. there is no provisions for

statutorv appeal and under law. no alternative remedv’ is

available aqainst the formation of panel dated 20.12.9% for

prometion to arade of 84 in MES aaainst the vadancies  for

“thé - vear 1995-%6. thetefore; formation - of panel- vide

: Memoraﬁdum dated 20.12.9% is a final order within the

. . / o . . )
1i) Enaineer-in-Chief Sranch letter Mo. A/410083/ASW/95~
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megnina of Section 20 of the Administrative Tribunal Act and

v

aince the instant anollration is belnq fil@d w1thin one vear

from the date on'which the aforesald final order was passed. ,

" therefore. it is stated that the instént application

fulfils the ledal recuirements as laid down under Section 21

of the administrative Tribunals AcCt. 1985.

4. FACTS OF THE CASE

4 .1 The crux of the arievance of the aoplicant for the
redressal of which he has comé before this Hon’ble Tribunal
is as follows u

[

The applicant in the instant case is aaarieved by the

formation of panel vide Memo dated 20.12.95 for oromotion

o the arade of Survevor of Works in MES saainst the

vacancies for the vear 1995-96. As the result of the
formauion of panel. thp names of *hn respondent Nos. 4 to 8
have been abornved fmr officiating Drcmotlon to the arade of

Survevor of works in supefsession of this applicant thouah

the applicanteis due for promotion from Asstt. Survevor of

~

Works to Survever of Works i but deseite his name has not

been approved for the purpose of officiating promotion to
o \ ‘ o
the orade of Survexvor of Works because accordina to the

competent authoritv. the apblicant has not passed the Direct

Final (Sub-DivyII) Examination conducted by the Institution

of - Survevors. Thev'ba$ic thrust . of the applicant’s

contentions in the _instant case is that wpassina of the

rDir@ctor' Final (qu*Divulli Examination conducted 'by the

Institution of Survevors cannot be .the essential condition

LS

for making promotion, from Asstt. Survevor ~of Works to

Survevor of Works. It is also’the appliant’s case that the
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4.

'

axtant rules do not permit inhorparation of' any such

condition and slnce the aoolicant is @ aualifled Bachellor

of ecivil Enaineer holdina a recoanised.dearee of Enaineerina

from Universitv/and he is a diréct_reéruit officer who - has
vCIeared ”thé.Union;qulic Service commission Examination of
Indian EnQiqagrind services therefore. he is auslified to be
nermitted to‘.the'pc§t of sSturvevor of Works aqd it is not
neé&ssarv for him to vass the Oirect Final (Sub-0iv.ID}
Examination 'cdnducfed‘bv the Instimution of Survevors for

the'purnase of beina promoted to the survevor of Works.

‘
- »

\
4. 2 That th'a amblirant is from the 1989 Indian Engineerinag

Service Batch. The amo]iuant holda ﬁhe deqree of Bachellor

of Civil Enaineerina. The abmlicant_had avpeared in the

Enaineerina Services. 1988 Examination conducted by the.

-

Union Public Service Commission and pased on- the rankina in

the exam;hatioh, the applicant was offered to 3icin the

ervices in the MES under Ministrv of Oefence as Asstt.

("3

Survevar  of Works vide their letter No.79996/1989/EIB/785

D(Apots). dated. . 5.4.91.

4.3 That after the post of Asstt. survevor of Works

(hereinafter referred to as "ASW" for the sake of- brevity) .

the next higher post is that of Sprvavér of Works (SWl. As
‘per the recru:tment [rules.fér the post of qurVﬁvor'of Worke
in MES. the ASW with four vears rmqular sprv1ce in the qrade
and havinq_oassed the final examlnatlon of the Institution
of Survevors (Indiai’_or equivalent 1s aualified to be
oromoted to thm post of SW. It is stated that the aforesaid
recruatment rulew whlrh has been laid down v1de 3RO ?9 dated

9.2.8% has been strictlv adhered to since last “several

vears. Reference. in this connection. can be made of

o

. | . o ' | | i - ;Jb

BTN o
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Enaineer~in~Chief Branch. armv 'Harsa' New. Delhi letter
No.4/41.032/5W/92-95/EIR(O) dated 5.6.92 wherein  the
elidibilitv cgndition for oromoti05 to the post of sw' from
ASW has been reiterated as being ASW with  four vears
reaular. service in tﬁe qradeb and havina passed the
Fina}/direct " final examination of the Institution of

Survevors {India) or squivalent.

The oopv of the 5RO No. 39 dated 9.2.85 lavina down
the recruitment rulés for the post of 3W In the MES in
the Ministrv of Defence is annexed herewith and marked

as ANNEXURE-1.

The copv of the Enaineer-in-Chisf Branch Army Har. New

Delhi letter dated 5.8.92 is annexed herewith and

marked” as ANNEXURE-2. ‘ ;

4.4 That since in borth Annexures-1 and 2 while prescribing

the eliaibilitv ‘critéria far promotion to the post of SW

-

- from A&SW emphasis has Dbeen daiven to the passinag of

Final/Direct Final Examination of the Institution  of
Survevérs ( Indiad of equivalent. therefore. it is necessary
to ascertain as to what does the expression "or eauivalent”
sidnifie§. For this-purgose-reference can be made of the
recruitment rules for ASW contained in Gézette No. 1581
whereln 'it has been stated that for direct recruitment in
Survevor of Works cadre as ASW throuah UPSC the minimum
aualification will be a dearee in Civil‘ Enaineerina or
eauivalent. 'It Has been made clear in the aforesaid rules
that & pass in the Final/Direct -Final Examination of
Institution_of Survevors isirecqqnised as LThe equivaléﬁt to

a dearee in Civil Enaineering.

e TPl
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1t is. therefore. seen that the wvassina of the
“Finalfbifect Final Examination of the 'Iﬁstithtion‘  0f
survevors (India) has.béen‘considered to be at par with that
o? the éaéhéilor‘béqreg'in civil'Enainégrinq_qf_a recodnised

tniversitv.

~.

7 -

A coby of thevfaiegant'pént of the recruitment rules

for  direct recrhitment in the post of ASW is anﬁéxéa
herewith and marked as ANNEXURE=3. oo

4.5 That it would be in the fitness of thincs if the

reference be made of the qﬂalificationllaid down by the UﬁSC

" eliaible to appear in' the Indian Eﬁqineerinq SerQices

| Egaminatiqn; Here it is pertinent to mention that havinag

Gualificatidg‘of AMIS onlvAfhe person is éliqible‘to appear

in thé- Indian‘Enqineerinq Sarvice Examinatioh but iﬁ the

<'event of his passina the said examiﬁatidn" ﬁé isfeliQible to

be  appointed in the Survevor of Works cadré only while in

the cas@.of’Bachéllor of Enqin@erinq Dearee holdeir. he is

eliqible to be appointed for all Eh@ posts includinag

Survevor_of Works cadre.

Copy bf the ‘qualification prescribed - by the UPRSC

lavina down: the elialbilitv criteria for appearina in

e Enainesrina Servicaes Examination Is annexed

herewith and marked as ANNEXURE-4.

4.5 Tﬁat UpPsc which is the Drincibal recfuitment bodv. has
m&ntioned " that candidates selected for MES Gréum'“ﬂd posts
%ill‘ be on brobatioh fof a‘pefiod of é véérs and thevy will
.bev fecuirad to pass MEé_arocedure examination éurinq the

'probationu The applicant has fulfilled this reauirement bv

-a?

Ao N

2
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passina “Youna Officers Basic Works Course - 22" held in CME

Pune in 1992 bv tﬁe deoa}tment" UPSC has not mentioned<

,anvthina reaardinag passina of anv other examination for the.

promotioh to the next arade of SW whereas for "Indian‘.Naval
Armament Service” UPSC has cateaoricéllv yentioned about the
departmental examination - which the candidates will be
reéuired to pass before consideration for promotion to the

next hiaher arade.

A coov of the relevant post of brief particulars
relating to MES and Indian Naval Armament Seryice
prescribed by URSC is annexed herewith and marked as

ANNEXURE-S.

4.7 . That after havina served as ASW for a period of four

vears. the applicant was eligible to be promoted to the post

of SW. Aat the relevant point of time. when the applicant

acquired the eliaibilitv for-péihq promoted o SW  the

~ 1

confusion arose as to.whether the Dasaiﬁg of Direct Final
(Sub=-Div.II) Examination conducted bv the Institution of

Survevors. is essential Ffor beina considered for promotion to

. the post of SW. the applicant wrote a letter dated 9.6.95

to the comoetent_authmritv seakina clarification in reqard .

to the aforesaid matter. The 'clarification was aiven vide
communication dated 17.8.9% of SO»III'fpers) for Chief
Enqinget wherein reference Qaé made of Headauarter Chief
Enqineer.' Eastern -Command.v Calcutta  letter Ho;
13105L/2987/Enars/21/EIR dated 2nd Auaust 1995 and also that

of Enaineer-in-Chief’s Branch  letter A/A410033/ASW/ 95~

S&/EIR(DY  dated 25.7.95. On the basis of the aforesaid two

reference. it was communicated that it is essential to pass

: i(:m}p-._é‘.:!..,(_:. ..
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&
the Oirect Final (Sub-Div.II) Examination conducted bv the

Institution of Survevors. 15/7. Institutional Area. New

"Mehroli Roadu‘New'Delhi for beina considered for promotion

to 3W from ASW.

. o
[

A copvy of the aforesaid communication dated 17.8.95 is

annexed herewith'and marked as ANNEXURE-&.

4.8 That soon thereafter vide Memo dated 20.12.95 of
theEnqineer~in~Chiéf”$’Branch. Army Headauarter. New Dglhi.

the panel formed for promotion .to the arade of 3W in MES

approved the names of ASW for officiating promotion to the .

arade of SW2 in MES aaainst vacancies for the vear 1995496.
In -this. panel. the.names of the respondent No. 4 and 5
appears while the name of,the‘apdlicant did not find place

in the same.

Copy of the Memo dated 20.12ﬂ9$,forminq'theroanel for
oromotion to the arade .of SW in MES is annexed

herewith and marked as AMNEXURE-7.

4.9 That the formation of panel vide Annexure-7 distressed
- and dismaved the applicant .inasmuch as the respondent Nos. 4

and 5 are iuniors to this applicant in terms of all India

seniority List of Assistant Survevor of Works dated 3.5.95.

It is stated that in the aforesaid All India Senioritv List

of ‘ASW. the applicant’s name is at S1. No. 61 while the

names df_th@ respondent Nos. 4 and 5 are at Sl".Nos« 62 and

%3 -respectively. It'isnlfherefbrén stated that bursuant to
the formation of vanel for promotion to the grade of SW. in

MES dated 20.12.95. the respondent Nos. 4 and:S who . are

Cduniors to  the applicant Qere promoted to the post  of S




AN

superseding the applicant.

L]

‘Cooy of All India Senioritv List of ASW dated 3.5.95

is annexed herewith and marked as ANNEXURE-8.

4,10 That ‘beina aaarieved bv his supersession  and

deprivation of promotion to the ooét of 3W. the applicant

Lsubmitted a representation dated 2¢.1.94 to the Enaineer~

i

in-Chief’s Branch‘Ka&hmif House. Army Headauarters. In the
aforesaid reoresentation of his. the applicant hiahliahted

the followina issues

{a) As ner”the‘ﬁerms-and conditiohs QflMiniétrv of Defence’s
 letter  &0¢v????é!l?ﬁ?/&f&/?a5fo)/Apott dated = 5.4.91
pursuant fo which the aonli§ant was appointed as ASW.
tha‘vreduirghent.of passing fhe examination éf Direct
Fina1'(SQ§~Div,II) Examination was notified by the UPSC
whieh is the Drincibél recruitinqvand.aUtonomcus .body

meant to aid and advise the Government ?gr recruitment

ro wvarious bposts under Union Government as "par the

Conastitution of India.

(bY) The . reauirement of qualifvina the Direct Final {Sub-
Div.II) Examination was not intimated by the department
runtil the applicant souaht clarification'on his own vide

letter dated 15.6.95.

{c) The maior intake for the ocost of ASW was df departmental
- promotees who are-n;ombted from the qrade‘ of -Survgvor
&sgistané Grade~I {(Group "C" post) to &SW (Group "A"
oost} and maiority of them were.ﬁot Enaineering Graddate

~and hence they were reauired to aualifv the examination
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10.
of Direct Recruit (Sub-Div.II) Examination as- per the

‘extant rules.

(¥ The listina toaether of departmental opromotees with
[ direct recruit ASW thereby eauatina the dioloma holders

“with Civil Enaineerina Graduates is itself uniustified.

{e) As D@P‘thé terms and conditions notified at the time of

récruitment/amnointmentu the applicant had  alreadv

cleared the Youna Officers Basic Worke Course No. 22

-which is a departmental course.

(f) The Directo Finél (Sub-Div.II) Examination conducted bv
the  Institution of Survevors 1is eauivalent to | a
Baéhellbr Dearee of Civil Enainesrinag as per the Various
ietters issued by tﬁe°Enqineer~in~0hief”sIBranch affec

approval of the Ministrv of Defence.

{d) The Direct Final’fSubeiv,IIﬁ‘Examinatioq conducted by
an indeoendent_bodv_i“e“ Institution of Survevors is not
a -deoartﬁentél examnination and hence clearina the ‘game
cénhot - be ‘an  essantial Sualification for Beinq

-\

- considered forvotomotion fr0m ASKW to SW.

Apart  from the above mentioned around. the abplicant

L) ) . - .
uraed various other arounds in his reoresentation. But till
this very date there has not been any response. from the

competent. authority in reaard to the same.

\

Copy of the representation déted 29.1.96 1is annexed.

herewith and marked as ANNEXURE~?. -

4“11 That it is vertinent to mention here that the maior

intake for the post of SW is that of departmental promotees

t



11.

who are promoted from the arade of Survevor Assistant Grade-

I to ASW and maiority of them aire not Engineering Graduate.

Because of beina promotees thev have also not come throuah
Upac . examinatior"V'It is stated that the  aualification of
passing the Direct Final (Sub=-Div.II) Examination conducted

by the Institution of Survevors mav be necessarvy in  reqard

“to these promotees but in case of direct recruit Enaineering

Graduates who have.cdm@‘thfough UPSC Examination and have
been apnoinméd directlv as Assistant survevor of Works. the
dualificatioﬁ of ‘clearina the Oirect Final (Subwbiv"ill
ExaﬁinatiOh‘condqqted by the Institution of Survevors cannot
be the barameter,or neceésarv eliaibility criteria for beina
considered for the purpose of promotion to the next hiaher
arade of SW. It Is stated that the competent suthority by
misintercretinag tﬁe'exﬁant rules has ﬁade the. qualificatioﬁ
of clearina the Sifeét_ Final (Sub;in“II), Examination

necessarv for beina considered for promotion to the post of

S, Bv _doinq',this“.'ﬁhe"combetent authority has also

equated the departmental promotees with the direct recruit
cualified Enaineerina Graduates. It is stated . that this

sannot be permitted inasmuch as the direct recruits selected

by  the UPSC constitute a distinct and sevarate class and

L R
cannot be equated at par with the departmental promotees.

Therefore. " clearing of examination of Direct Final (Sub-.

Div.II)  Examination conducted bv the Institution of

Survevors which is made mandatéry in case of departmental
promotees cannot be made applicable in case of ASW appointed

directly throuah the UPSC as thev -are already minimum

araduates in Civil Enaineering and have been selected

throuah URSCE on the basis of meritorious performance. Hence

’

. ..q,‘.,.,‘ .
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eauatina these direct recruits with the / promotees and

comoﬁilinq'the former to clear the Direct Final (Sgb~oiv.11).

"Examination for’ promotion to the arade of  SW is hiahly

unreasonable and arbitrarv and not in conformity. with the

rules.,

4.12° That the instant case is a fit case wherein the

proposition of next below rule can be applied and the

aoplicant in terms of his senioritv in all India Senioritv

List of ASW mayv be promoted to the post of SW and his name
be inserted in betwéen the hame‘qf'Shki Brahmananda Sinah
and Shri 3. Vﬁn&at@shwar Rao in the list of nahel c¢irculated
vide_ Headauarter letter No.A/41032/3W/95-96/EIR(0) dated

>

20.12.95. o : ' -

il

o, ]

4.13 That the applicant appeared in the Direct Final (Sub-

Qiv.II) Examinatidﬁ in September 199% and the resulfs of the
same were cdeclared In March 1996. This aoplicant has
succéssfuliv cleared the sagd-examination and now even {f
the arauments of the respondents are écceoted. there is no

obstacle in the promotion of the applicant to the bost of

Survevor of Works. However. the basic. contention of the

~applicant is that there . is no reauirement whatsoever for him

+to clear the aforesaid examination in order to be eliaible

for promotion to the post of survavar of Works. and the

around .on which he was denied the promotion to the post of

Survevor of Works has no ledal bésis at all becauss the sole
qféund on which the énwlicént was <eniad. the oromotion was
on.the bagis of the mistaken natiQh that;clearance of Direct
Final (SubwDiQ,II}  Examination is & necessary condition

’

precedent in order to acauire ellaibilitv to be considered
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ffdr promotion to the pvost of SW. Since the applicant’s basic
case is that it is not at all reauired to clear: thé
aforesaid examination. _therefere" he @Qqht to have been
-qiven the promotion to the post of Suryavor‘of Works at thé
time Qhen the resbondent_N@s“'d ta 8 wgré s promot@d» and
the name bf the abnlicantrouqﬁt to have been in the list‘ of
panel mifculgted vide Headauarter‘letter NO.A/41032/SW/ 25~

96/EIR(0) dated 20.12.95 which was formed for the purpose of

makinag promotion to the ooét of SW.

4.14 That this application has been filed bonafide and - to
secure the ends of ‘iustice. ‘

/

~ 1

- 5.GROUNDS FOR RELIEF WITH LEGAL -PROVISIONS =

5.1 That vassina the Diréct Final (Sub-Div.II) Examination
con@ucted bv the 'Ihstitu@ion of Survevors. is not the
aualification prescribed under the extant rulés‘ and the
competent authoritv’s ihsiétence'qun the same is. not in

L4

conformity with the law and the same is unreasonable and

Al

arbitrarv.

A5.2. That the competentvauthpritv”s.;nsi$tence upon clearing
the Direct Final (Sub~0ivhi1) Examination conducted .bv '£he
Inétitution.of Surveyors is in contravention of SRO.39 dated
9.2,85 prescribina  the recruitment ruﬁés for the. ?ost of

survevor of Works in MES. Ministry of Defence.

5.3 - That the expression “or eauivalent” used in the
eiiqibilitv conditicn clearlv sianifies the distinction that

has heen made between the aualification which the

departmental oromotees and  th; ASW recruited directly .

Cemhe
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4.

throQQh UPSC miaht respectively possess. The expression
indicaﬁe@ that the adaiification‘of direct recruits and
- departmental Drpmoteeé miaht nbtAbe &imilar_and in the event
of direct racrﬁits possessing an eauivalent aualification

miaht not clear the examination recuired for the promotees.

5.4 That the apblicant havina a aualified Bachellor of

civil [Enaineerina Dearee¢ and havina come throuah the UPSC

conducted examination is not required to clear the ODirect
Final (Sub=-Div.I1) Examination conducted bvthe Institution
of Survevors.

5.5 That . the maior iintake'fqr the post of ASW is of

~

departmental  oromotees who are promoted from the arade of
Survevor Assistant Grade-1 to ASW and maiority of them are

not . Enaineerina Graduate and hence theyv are reauired to

¥

aualify the examination of Diresct _Finai (Sub=-Div.1II)

Examination as per the rules prevalent but the sama does not

hold aood in case of direct recrult ASW like this applicant

because they hold a dearee of Bachellor of Civil

“Enaineerina. : .

5.6 That the Direct Final = (Sub-Div.II) Examinatioﬁ of

Institution of Survevors is eauivalent to a Bachelor Oearee

in Civil Enaineerina as per the various letters issued bv
the . Enaineer-in~Chief’s. Branch after avproval of the
" Ministrv of Defence and hence those possessina ‘the Bachellor

s

Dearee in Civil Enaineering cannot bemade to clear the

Direct - Final (Sub-Div.II) Examination in order to be.

»

consideraed for orometion to SW.

S
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5.7 That the Direct Final (Sub-Div.II) Examination
condQcted‘ bv' an independent bodv i.e. the CInstitution, of

Survevors is not a departmental examination and hence it

‘cannot be a necessary aualification for makina promotion to

the post of Hiaher Grade of SW. : |

5.8 That the direct _fechits selected by the UPSC
constitution a distinct and separate clas§ and cannot
equated at par with the departmental bromotees- therefore.
bléafinq of examination of Oirect- Final (Sub-Div.II}
Examinatiénhconducted by the'Institution'of Survevofg thch.
is made manéatorv in case of deparﬁment&l Dromoteea cannot
be made abpligable in case of direct re&ruits appointed

-

direct throuah UPSC as thev*ar& already minimum Graduates in

.

Civil Enaineerina and have been selecfed throdqh UPSC on the

basis of their meritorious performance. Hence eauating the

‘direct recruits with that of oromotees and compellina the

former to clear the sxamination of Institution of Survevors
which prometees are reauired to clear for oromotion to SW is

hiahly unreasonable and arbitrary and not in conformity with

the rules.

S.DETAILS OF REMEDIES EXHAUSTED =
e e 2 s e o e o et e s s s g

That the applicant declares that he has exhausted ‘all.

the remedies available to him. As in the instant case no

other alternative remedy. is availabls to him. the applicant

'hﬁs'come before this Honfble_Tribuhal"
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Clé.

7. MQTTERQ NOT PREVI”USLY FILFD OR PENDING
IN ANY OTHER COURT :

o AR A A e e A AT A W VS S ks St A B VRS e AT WS W v e e AT A S WAnS W b O W e s A S =

The _ applicant further declares that he has not

N

oreviously *© filed anv application. writ petition or suit

. reaardiha -the arievances in respect of which  this

applicationis made ‘before anv Court or anv. other Bench of -

the  Triburnal ~ or any other authority nor any  such

application. writ petition or suit is pendina before any of

them.

- 3. PFLIEF$ SOUGHT = =

e e S e AL AL RS o e e O

Undar the facts_ and circumstances stated asbhove.

applicant pravs that @

8.1 Cirect the leﬁDOﬁdﬂnt Nos 1 2 and 3 to oroduce a

c@nvcf the Headauarter Chief Enqlneer Eastern. Command.
Jalrutta letter No 131051f?987/&nqrs/2l/E18 dated 2nd
Audust 1995 and letter of Endaineer-in-Chief’s Branch

vide No.ﬁ“10033/QSW/9SK9§fEIR(G) cdated  25.7.95..

8.7 GQush and set - aside the Headqnarter Chi@f‘ Engineer

. Eagtern - Command Calbutta 1@ttér  No.

| 131051/2987/Enars/21/EIR  dated 2nd Auaust 1995- and

letter | of  Enaineer-in-Chief’s érénch . vide
No.ﬁ/dlﬂOéK!ﬁSW/?S“?é/EIRfO) d@ted 25.7.95.

5.3 Quashiand'set aside the letter dated 17.8.95 containina

the copy of Headauarter Chief Eﬁqiﬁe@r, Eastern Command

Calcutta lettéﬁ'Nb; lSiOSle?B?fEnarS/ﬁl/EIB dated 2nd

Auaust. 1995,

© e g

‘g

‘o



. 8.4

8.5

N

8.6

8.7

8.8

!

8.9

7. ! o

Oirect the respondent Nos. 1.2 and 3 to consider the

case of  uUPSC aualified direct recruit Indian

‘ . . ! L~ B}
Enagineerina Serwvices Officers for promotion to the post

of SW without askina to clear the Direct Final (Sub~

. Div.IIﬁiExaminatién“

biré&t the respondent Nos. 1.2 and.sAto promote the

abwlicant te next arade of Survevorbof Works and  to
s how h;s 'ﬁaﬁe between the names of Shri Brahmananda
$inah and shri S} Venkat@shwah‘Rao'in the list of b%nel
circulated vide Headgu@rter- ietter No. 1032/SW/95~

96/EIR(0) dated 20.12.95.

~

. Diréct the  respondent Nos. 1.2 and 3 to Tix the pay

scale of the applicant -of next higher arade of

fSurvevor of Works from yhe date of panel i.e. 20.12.95.

pirect .the respondents to make aoorooriate' amendments
in the senioritvy list of SW so as to show the applicant

. v
in the said list assianing him the correct position.

pPass anv other -or further order or orders as this.

Mon'ble  Tribunal may deem fit and proper in the facts

and circumstances of the case.

Cost of this application to the applicant.

. INTERIM ORDER PRAYED :

v e aar A A T e S A A W Y WA e S e A

-~

in +the interim. be further pleased to direct the

respandeht  Nos. 1.2 and 3 that'oehdenév of this case shall

not

be a bar for ﬁhém to dispose off the Fepresentation of




12, LIST OF ENCLOSURES

18.

the applicant dated 29.1.96 and to redress his arievance

redard to his suo@rs@ssion by his Auniors to the wost of

‘and for conslideration of applicant’s name for promotion

the néxt ppC. if hevbecomes eliaible for the post of SW

‘

the meantime.

10.

The application is filed throuah Advocate.

11. PARTICULARS OF THE I.P.0. : . -
11.1  I.P.0. No. D BT, BREEOL
11.2 ODate LS.l s

11.3. Pavable at

Guwahati.

Ex]

o — - A A AR T S St Y A N VA T A

As stated in the Index.

'Veﬁification«..“;~~u
\
" N
Q

..

ey

‘=
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VERIFICATTION

- - e e AN A e e ke e o A T S A W et

I. Shri. Sanjiv vasist, son of Shri” D.B.Vasist. adged
about 31 vears. at present workina as Asstt. Survevor of

Works, Military Engineer Services., C/0 Chief Enaineer,

Shillona Zone. Elephant Falls Camp.P.0. Nonalver. shillona-

‘1. the applicant, dq hereby verify and state that the

statements made in paraaraphs 1 to 4 and é to ’l2 are true to

‘my knoweldae and those made in paragaraph 5 are true to mv

legal advice and I.have not suppressed anv material facts.

and 1 sian this verification on this the 32 ‘h day of

July 1996.

TV, Vi A A~
1

SONTY VASISHT



— 20~ ANNEXURE ~1

RECRUITMENT RULES FOR THE POST OF SURVEYOR OF WORKS IN
MILITARY ENGIMEER SERVICES IN THE MINISTRY OF DEFENCE
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SRO No. 39 Dated : 09 Feb 85

1. Mame of post Survevor of Works

Tz

2. No. of post ' 108 (1985)
subject to variation
daepending on workload

Military Endgineer Services
Group "A" Gazetted
Non-Ministerial

Tz

Z. Classification

Rs. 1100 (46th vear or
under)}-~50-~1600/~

4. Scale of pav

1z

5. Whether selection post or @ Non-selection
non—-selection post

6. Age limit for direct : Not application
recruits.

7. Whether benefit of added
vears of service admissible
under Rule 30 of the Central
Civil Services (Pension)
Rules., 1972.

Mot applicable

$. Educational and other * » Not applicable
aualifications reaquired
for direct recruits.

2. Whether age and educational: Not applicable
gqualification prescribed
for direct recruits will
apply in the cas of
promotees.

10.Period of probation : Not applicable
if anv.

11.Method of recruitment By promotion

whether by direct recruit-

ment or by promotion or by

deputation/transfer and

parcentage of the vacancies

to be filled by various . #

methods . Contd...P/2.

Attegseq

“‘ oOate




12. In case of recruitment by
promotion/deputation/
transfer arades from
which promotion/deputa-
tion transfer to be made.

14. If a Departmental Pro- =
motion Committee exists
What is its composition.

14. Circumstances in which =
Union Public Service
Commission is to be
consulted in making
recrultmnent . .

Zlﬁtj?ed.

ABvocate.

fnnex. 1 contd.

PROMOTION

- — -

assistant Survevor of Works
with 4 vears reaular ser-

vice, in the arade and hav-
ina passed the Final
Examination of the

Institution of the Survevors
(India) or eauivalent.

Note: For  the purpose of
counting the above period
the reqular service rendered
by the assistant Surveyor of
Works in the eauivalent post

of fissistant Exaecutive
Engineer (Enar. Cadre) in
Military Engineer Services
prior to 4th  January 1981
shall also be taken into
account .

Group A" Departmental
Promotion Committee

For considerina promotion
and confirmation =

1.Joint Secretary —Chairman

2 Directof of Personal -

Member .

.
consultation with the Union
Public Service Commission
not necessaryv while making
selection for appointment
to the post.
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ANNEXURE~2
FPRIORITY
Tele : Z019687 Coord & Pers Directorate/EIR(0)
Endgineer-in-Chief’s Branch
Army Headauarters
DHQ PO New Delhi-~110 011
‘ ﬁ/4l{l32/3W/92~93/EIR(0) 05 aug 92

OPC  FOR PROMOTION FROM ASSISTANT SURVEYOR OF WORKS TO THE
GRADE OF SURVEYOR OF WORKS

1. Reference this HQ letter No.A/41033/ASW/L/92/EIR(0) dated

0% Jan 92. :

2. DPC to the arade of Survevor of Works is scheduled to be
held shortlv. As per the Recruitment Rules the eligibilitv
conditions for promotion is as under :

"ASW with 4 vears regular service in the arade and
havina passed the Final/Direct Final Exam of
Institution of Survevors (India) or eguivalent. "

Mote  For the purpose of counting the above period of
eligibility * for promotion. the regular service
rendered by the ASW in the eauivalent post of AFE
(Enar. Cadre) in MES prior to 4th Jan 86 shall also
bea taken into account.

S. You are reauested to forward the consolidasted intearity
certificate of all the eligible ASWs upto Sl. No. 70 as per _
the Seniority ist-of AWs circulated vide this HQ letter

under reference. If any of the officer is involved in  any
disciplinarv/vViailance/Spl. case. or otherwise. necessary
particulars be given. The integritv certificate should be
sianed by an officer, not below the rank of Addl. Chief
Engineer or eauivalent, in the prescribed proforma.

4. While submitting the intearity certificate please ensure
that the instructions as contained in DOP & T OM No.
R2011/1/91-Estt.(A) dated 31 Jul 91 are complied with
according to which the following categories of persons will
be considered as involved in disciplinary case -

(a) placed under suspension

(b} Cahrae sheet has been issued or the disciplinary
authority has decided to issue a charge sheet, and

(c) Prosecution for criminal charge is pending or
sanction for prosecution has been issued or a

decision has been taken to accord sanction for
prosecution.

lttested.

“voc"i. .



b3 Annex. 2 contd.

In wiew of the above., please ensure that onlv above tvpes of

casss  are reported as involved in  disciplinarvy/SPE  case

. ete.  Merely being asked as a witness for court of  inauirv.

Board of Officers or being blamed by a court of inauiry or

registration of case by the SPE or receipt - of complaint

aaainst an individual should not be regarded as  having
Cinwvalved in disciplinarv/SPE/Vidgilance case.

5. Please also specifically ocofirm  whether the above
mentioned officers have passed the Final/Direct Final Exam
of Inastitution of Survevors(India). If so. a copy of Part 11
order notifyving the casualty may also please be Torwarded
for our record.

&, Particulars of individual belonging to SC/ST  communities
may be Furnished separatelv.

7. The above information/documents  alonawith consolidated
intearity certificate should reach this HQ by Zeth aua 9%
for holding DRPC to the arade of Survevor of Works.,

Self =~

{ M Prahalada Rao )

S0
' _ Offa. SO 1 Enars(Pers)/EIR(O)
- ‘ Endgineer—in~Chief.
[ ]

‘ﬁ?\ed.

Advocste.

A &

V%
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ANNEXURE-3

EXTRACT

Ao s o v

Recruitment Rules - A.S.W. (ASSTT. SURVEYOR OF WORKS
FQUIVALENT TO ASSTT. EXECUTIVE ENGINEER)

(Reference - Gazette No. 1581 of 17 Sep 49 as amended)

Direct Recruitment in the post of A.S.W. throuah U.P.S.C.

The minimum oualification will bé a dearee in Civil
anine@riﬁq or eauivalent (A pass in the Final/Direct Final
Examination in EuilQing an  quantity Surveyina of the
Institution of Survevors is recoanised as eauivalent to

deqree in Civil Engineering).
. ]

(Clarification made vide Enqineer-in-Chief’s Branch. Army HQ

letter No.A/40001L/SW/EIR dated 19 Jul 78).
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Ltﬁe/rzeﬂ. .\
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{ EXTRACT )

QUALIFICATION PRESCRIBED BY UNION PUBLIC SERVICE
COMMISSION VIDE NOTICE DATED 27TH FEBURARY 1988

w*nwwww-.uwwvw”wu«—uwww-uwnw—-wwmu—-wwwwwwwvwwwwwww*wwww——u——ww*—w*ww*w~w~w~u<

&. & candidate must have :

{A4) obtained & dearee in Enaineerina from 4 University
incorporated by an Act of the Central or State Legislature
in 1India or other Educational Institutes established by an
act of Parliament or declared to be deemed as Universities
under Section 3 of the University Grants Commission Act.
1956, or

(e) passed'Sectiong A and B of the Institution Examinations
of the Institution of Engineers (India)., or

(c) obtained a dearee/diploma in Ernaineering from such
foreian Universities/Colleae/Institution, and under such
conditions as may be recoanised by the government for the
purpose from time to time : or

(D) passed in the Graduate Membership Examination of the
Institution of Electronics and Telecommunication Engineers
{India). or

(E) passed Asgociate Membership Examination Parts II  and
I1I. Section & and B of the aeronautical Scciety of India.
or '

(F) passed Associate Memberghip Examination (Sections A and
B) of the Institution of Mechanical Enaineers (India). or

(G passed Graduate Membership Examination of the
Institution of Electronics and Radio Enaineers. London held
after MNovembsr., 1959.

The Graduate Membership Examination of the Institution of
Electronics and Radio-Endineers, London held prior to
Movember 1959 is also acceptable subject to the following
canditions
{1) that the candidates who have passed the examination held
prior to November 1959, should have appeared and passed
in the following additional pavers, accordinag to post-
1959 scheme of Graduate Membership Examination.
i) Principles of Radio and Electronics I (Section”A™)

(ii) .Mathematics (Science "B

 Btested,

A@vocate
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Annex. 4 contd.

(2} that the candidates concerned should produce
certificates from the Institution of Electronics and
Radic Engineers, London in fulfilment of the condition
prescribed at (1) above.

Provided that a candidate for the post of Engineer., Group A,
in Wireless Planning and Coordination Wing/Monitoring
Oraanisation, Ministry of Communications, Indian
Broadcasting (Enaineers)., Service and Indian. Naval Armament
Service (Electronics Engineering Posts) 3 may possess any of
the above aqualifications or the aqualification mentioned
below namely : :

M.Sc. dearee or its eauivalent with Wireless Communication.
Electronics, Radic Physics, or Radio Engineering as a
special subiject.

Mote 1 : A candidate who has appeared at an examination the
passing of which would render -him educationally
qualified for this examination. but has not been
informed of the result., may apply for admission to the
examination. A candidate who intends to appear at such
a gualifving examination may also applv. such candidates
will be admitted to the examination., if otherwise
eligible but the admission would be deemed to be
provisional and subject to cancellation. if thevy do not
produce proof of having passed the examination as soon
as  possible, and in anv oase not later than 15th
December., 198&. - :

Attested.

Advocaize
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ANNEXURE-5

RELEVANT PART OF BRIEF PARTICULARS RELATING TO MILITARY
ENGIMEERTNG SERVICES - AND  INDIAN NAVAL  ARMAMENT SERVICE
PRESCRIBED BY U.P.S.C.
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3. MILITARY ENGINEERING SERVICE, GROUP A&

(a) The selected candidates will be appointed on probation
for a period of two vears. A probationer during his
probationary period may be reaquired to pass such
departmental and lanaquage tests as Government may
prescribe. . If  in the opinion of Government the work or
conduct of an officer on probation is unsatisfactory or
shows  that he is unlikely to become efficient or if the
probationer fails to pass the prescribed tests during the
period Government may discharge him. On the conclusion of
the period of probation. Government may confirm the officer
in  his appointment or if. his work or conduct has in the
opinion of Government been unsatisfactory., Government mayv
@ither discharae him or extend the period of probation for
such further periods as Government may consider fit.

Frobationers will be reauired to pass the MES Procedure
Supdts. (B/R & E/M) Grade I Examination and Hindi Test
during their probkationary period of two vears. The standard
far Hindi Test should be = "PRAGYA" (equivalent to

. Matriculation standard).

(L11. The selected candidates shll if so reauired be liable
to serve as Commissioned Officers in the armed Forces
for a period of not leass than 4 vears including the
period spent on training., if any :

Provided that such a candjdate -

(i) shall not be reauired to serve as aforesaid after
the expiry of ten wvears from the date of
appaintment.

{ii) shall not ordinarly be reaquired to serve as

aforesaid after attaining the age of forty vears.’

I1. The candidates shall also be subject to Civilian in
Defence Service (Field Liabilityv) Rules of 1957
published under SRO No. 92, dated 9th March 1957. Thevy
will be medically examined in accordance with the
medical standard laid down therein.

(c) The following are the rates of pav :
{a) Asstt. Executive Engineer/aAsstt. Survevor of Works -
" 2200-75-2800~EB~100-4000

b) Executive Endineer/Survevor of Works -
ION0~100-3500~1.25~-4500

lttjgted.

Advocate
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(¢) Superintending Enaineer (Ordinary Grade)/
Superintendina Survevor of Works (Ordinary Grade) -
B700~125-4700~150~5000 :

) Superintendina Enaineer (Selection Grade)/
Superintending Survevor of Works(Selection Grade) -
4500-~150~5700

fe) Deputy Chief Engineer - 300-125-4700-150-5000

(f) Chief Engineer (Level-II1)/
Chief Survevor of Works({lLevel-II)
5100-150-5700

(a) Chief Enqineer (Level-I1)/
Chief Surwvevor of Works (Level-~I)
5900~200~4700

(B) INDIAN NAVAL ARMAMENT SERVICE :

WA WA T AT A ST e A N AW S e TS AL S A7 A S e e A1 e e S WA Sy e At

(a) Candidates selected for appointment to the service will
be appointed as probationers for a period of two vears
which period may be extended at the discretion of the
competent authority. Failure to complete the probation to
the satisfaction of the competent authority will render
them liable to discharge from service.

(b) The appointment can be terminated at any time by qiving
the required period of notice (one month in the case of
temporary  appointment and three months in the case of
permanant appointment by competent authority). The
Government. however., reserves the riaght of terminating
services- of the appointees forthwith or before the expirv
of  the stipulated period of notice by making pavment of a
sum  eauivalent to pav and allowances for the period of
notice or the unexpired portion thereof.

() They will be subject to terms and conditions of service

as applicable to Civilian Government Servants paid from the
Defence Services Estimates in accordance with the orders
Issued by the Government of India from time to time. Theyv
will be subjected to Field Service Liabilitvy Rules. 1957 as
amended from time to time.

{(d) They will be liable for transfer anywhere in India or
abroad.

(e) Scale of pav and classification - Group A Gazetted.

(i) Deputy aAarmament Supply Officer. Grade—II
Ran2290~?5~2800~EB~lOOW4000

(1i) DOeputy Armament Supply Officer., Grade-~T
R . ~3000-100~3500~125-4500

(iii) Naval armament Supply Officer (Ordinary Grade) -
T Rs. 3700-125-4700-150-5000
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{iv) MNawal Armament Supply Officer (Selection Grade) -
Rg . 4500-150~-5700

{v) Director of Armanent Supplvy - Rs.5%00-200-6700
(f) Prospects of Promotion to higher arades -

(1) Deputy Armanent Supply Officer. Grade I DASOs Grade 11
Wwith 5 vears service are eligible for promotion to the
arade of DASD Grade I in the scale of pav of Ra. 3000~
4500 on the basis of selection on the recommendations
of DPC provided that only those officers will be
consideraed for promotion who have passed the
departmental examination which may be held after
technical trainina course or the Naval Technical
staff ODfficers course at the I1.A.T. Kirkee.

(ii) Maval armament Supply Officer {Ordinary Grade)

Deputy Armament Supply Officer. Grade I with 5 vears’
service as such as sligible for promotion to the arade
of Naval Armament Supply Officer (Ordinary Grade) in
the pay scale of Rs. 3700-5000 on the basis of

.....

(1ii) Naval Armament Supply Officer (Selection Grade)

Maval Armament supply Officer (Ordinary Grade with 5

vears service as such are eliagible for promotion to

the qrade of Naval armament supply Dfficer (Selection

Grade) in the pav scale of Rs. 4500~5700 on the basis
. of selection to be made by the appropriate DPC.

(iv) Director of Armament Supply

Naval Armament Supply Officer (Selection Grade) with 3
vears® service in the arade(s) are eligible for
promotion to the arade of Director of Armament Supply
in the pav scale of Rs. 5900-6700 on the basis of
welection to be made by the appropriate DPC.

(iv) Director of armament Supply :

Maval aArmament Supply Officer (Selection Grade) with 3
vears® service in the arade(s) are eligible for
promotion to the arade of Director of Armament supply
in the pay scale of Rs. 5900-6700 on the basis of
welection to be made by the appropriate DPC.

The reauirements for promotion to next hiaher garade. as laid

\A%

down above. are those of minimum eligibilitvy and that

promotion in the arade concerned will take place subject to

availability of vacancies onlv.

Note = The pay of the Government servant who held 3
paermanent post other than a tenure post in &
substantive capacity immediately prior to his
appointment as a probationer may be requlated subjiect

Attested.

Advocaioe.
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to the provision of P.R. 228(1Y and the corresponding
article in CSR applicable to probationer in the Indian
Hawvy . .

fa) MNature of duties and responsibilities attached to the
past  of Deputy Armament supply Officer Grade I1 in the
Indian Mavy. Ministry of Defence. )

(i) production. plannina and direction of work relating to
repair. modification and maintenance of armaments.,
incorporating various mechanical electronics and
electrical devices and sy shem production and
piroductivity. :

(ii) Provision of machinery, electronic and electrical
eguipment for repair., maintenance and overhaul.

{iii) Development work to satablish import substitutes.
preparation of indigenous desian specifications.

{iv) Providina of mechanical electronics and electrical
spare of armaments.

(%) periodical calibration restina/examination of sub-
assemblies and assemblies of mechanical electronics
and electrical items of armaments {missles., torpedos.
mines and auns) measuring instruments, etc.

(vi) Providina loaistic support in respect of armament
stores to fleet and Naval Establishments.

fvii) Rendition of technical advice to the service in all
matters relatinag to mechanical, electronic and
electrical enaineerine in respect of armaments.

HKK

Attested. ,

Advocate
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Tele : AF 2358 Headguarters,
‘ Chief Enaineer (AF).
shillona Zonhe,
Elephant Falls Camp
Nonglyver Post
Shillong-~793009

ANNEXURE-6

81222/5/237/E1B 17 Aug 95

CWE (AF)Y Gauhatil
CWE (AF) Kalaikunda
CWE (AF) Jorhat

FROMOTION CRITERIA FROM ASW TO SW

1. & copy of HQ CEEC letter No.lElOSle?S?/Enqrszl/EIB dt.
D? Aug 95 is fwd herewith for vour info please.

Sd/ -
{ HP Mehra )
AEE B/R

80 3 (Pers)
For Chief Engineer (AF)

Copy to &
F 8 Sec. for na please
E~76 Sec — for info please

& copy of HQ CEEC letter No. 131051/2987 /Enars/21/EIB  dated
D2 Aua 95.

\ AS AROVE

1. It is intimated that one of the asW  serving in  this
Command  had reguested the Secretary. Min of Defence to
Clarify whether it is essential to pass the Direct Final
(Sub-Div. II) Examination conducted by the Institution of
Survevors. 15/7. Institutional Area. New Mohrauli Road. New
Delhi for considering promotion to SW. )

2 The case was accordinaly taken up with the higher
authority and E-in-C"s Branch vide their letter
A/A10033/ASW/95-96 EIR(0) dated 25 July 95 have intimated
that Direct Final (Sub-Div.II) examination is must for
promotion from ASW to 3SW.

% The above policy mavy please be noted for auidance and
Disseminated to vour units/fmns.

4. XXX
5. XXX
s Sd/~ ( R.K. Khanna)
Lt. Col.
80 11 (Pers)
\4 For Chief Engineer

M Ettesied.

‘ﬂmccato.

Ve




ANNEXURE~7

Coord & Pers Directorate/EIR(0)
Engineer~in~-Chief’s RBranch
Army Headauarters,

DHQ PO New Delhi-110 011

No. 1032/8W/95-96/EIR(0) 20 Dec 95

List "a"
PANEL FOR PROMOTION TO THE GRADE OF
SURVEYOR OF WORKS IN M.E.S.

L. The undermentioned Assistant Survevors of Works have been
approved for officiliating promotion to the arade of Survevor
of Works in Militarv Enaineer Services against the vacancies
for the vear 1995-946 -

Sar MES Mo. Mames of the officers. : Date of Birth
S/shri

& . 263330 Laliest Prasad (S/C) 24 0ct 61
b 306455 Ram Lal Gangotra 27 Mav 41
I 200254 Jasbir Sinah Verma (S/C) 05 Mar 63
d. 201079 Subal Chandra Das 07 Jan 41
@, 210014 Vishnu Datt Gautam 10 Jul 46
f 186178 Ashok K. Gupta 15 aAug 62
A Z00311 Sushant Kumar 13 Aug &4
h. 508901 Mahesh Chander o 01 Oct 6&
i 4391172 Sanijeev Kumar Jain 15 Feb &5
K. 485036 Sanjay Kumar Gupta 28 Jan 68
1. 439115 Brahmanand Singh : 1% Jan &4
m. 189647 S. Yenkatashwara Rao 16 May 66
n.

REIZTH Indrajit Mandal 14 Oct &6
. (thirteen officers only)

2. The above panel will be operative upto and including 03
Dec 93 unless reviewed earlier or specificallv extended
bevond this date by the Competent Authoritv. ,

3. Actual appointment of Officers included in the panel
will be made in the order shown therein subject to the
availability of vacancies and issue of orders far
appointment. '

4. The above pansl will be subject to the outcome of CAT
Ahmadebad Bench Ma 586/93 in 0.A. No. 492/93.

Sd/~ (Jaamohan Uppal)
Col
Dir of Pers
For Engineer-in-~Chief
Copy to :

Min of Def/DiApptts)
List Z(IDl‘ “E" & “F"

Internal Ela., EI1B ~ 5 copies. F1C. E1D. MIS (Civ). sCC
E Coard~1., EZ WPC, E-8, WPC/ADGTC. DGBR (pers) D’s.

‘ttested.

Advocat-

;\
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Tele : 3019687 : IPRIGRITYT et
Coord aur Karmlk NI dﬂhhalnyn/r1n 0)
PTamukh Epginerr_Shakha
-Sena PMukhalaya
g ' : Coord & Pers Dlrhctoratn/E‘IR(D)
C T Englnfcr~&n~?hlcf'a,Branﬁh
Rrmy Headquart~rs C!
L . DHG PO, H~u D~1hi - 110 011
A/41033/A5u/95-96/21R(0) £ fey 95, '
List 1A

ALL INDIA SENTORITY LIST CF ASSISTANT SURVEYOR or
UQRKS . R .

- , -

1. "Tuo copies of th~ A1} IndlaBSonlorlty Liat af Rss:otanh

. Surveyor of Works . roruaxdod hercujith, ,

(%% e

. M.
2. - The ~87niority list will ba- c;rculat d to @2ll concrrn~d

for moticulous scrutiny ond COrrnctnngq or thn follOuiqg d?tﬂlls.
will be ~nsured as_to Uhothor : o : : )

r.."l‘l; Nl Ll 1“" h"T‘ kh‘ g
(e) nrs Number‘ﬁnd dato oF erth BS tontoird arc £orInct,
4.:.'- .\1' P, . \.

(b) 4 rdubat;onaI quallflcatlons-spofi?lcelly n: rﬂspoct
of those Lho hav~ Singe passad the dir-~ ~ct: Final/Flga1 .
: examinati sn of the Instltutlon of SUIV"YOYS “and gthe~rp
.;“~nglir%1 J(ﬁo rqﬁq ar~ incorpoy.tod ;nclgdlng procodurn._
v toao. P = ) t * ‘_\ :
/ (c) 0Dste pf aoniorlty assignec IS correct apd the
. individual s Lorrrctly 1ntﬁ'go.at~d

b,
b

MEs” No, date of Sﬂnxorlty undnr column No 5" én gas~g of
Circct ‘locruits \DR) Whe = not shown Uil‘ be incorpnratnd.‘
In casa. Qf-.0fficers uho haua~voluntary~rotir«d/é&»é[~
rﬂslqmrd~may also ploaso be indicated cloarly in th- AIJL
and Forudrdlng l~t ter. Ols"r “panci~s, wherever observed
b~ cor:~cted ;2nd th~ sam~ Will be att~SQr by an Qf ficer uho
authﬂn 1cato 1t3 corr»ctnnss.' o T

‘O —

3. After ho ough acrutlny of ahbove asgocts, th~ s niority
ll‘t Ull < authant*catod ‘to_ its corr»ctnnss by:* an OFFlCer ,
nat h_lu S he’ rank “ef an SO 1 \Pors) repeat nat hrlou. thn STank
of ‘an 50 1 (Heorg)T Any discr~ganciss rn the eon;orlty list,

P Tound . o lJC"’JZ (,at.'* th~ angu r~sts with the CRnce ey
Commarcey, : .._ - - - " - e T
&7 Fach ;ommdnd shnll endr ~ the follqyiﬁg_centifiqntf'in

the sen’ |ty Ilot_:-— . -

pwested,

#

! .
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‘ - - EXURE~ ]
L Eﬂgln 2r-in-Chief's 3ranch ANN ! ca : gb
1 Lirac torate of Co-ord and pers '

G Ny DT - pRRANEAS B O

Lo

. PROMOTICY FR0M ASW TO SW

1o v Thi has reiersnce  to jour HQ letter No.2a741022/5: /9r g
JZIR(0) Qated 20 Dac '95 vide which panzl for prom-otion to the

. grada of Survayor of worxs from Asstt Survsycr.of worm wWisg
_‘ approvpd. _ :

f;-”;z. 4Tk is S:en that the nams of undarsignag doms not £igura
©+  in the above panel. As undarscood and intimate=d to the und:sp-
"/sign=d vide CZ Eastarn Command lmtter NOo. A 131051/ 2987/ Engrs/.
21/21B8-dated 02 aug '95 tha 'case was taken up by them with
Your HQ and your HQ lettaer No. WEOI&’3/A‘H‘¥/JJ—95/ EIR(Q Y dat-ad
T 25 July {35 had statzd that the Diresct Final (Sub piv 111},

\mxa1iﬂatlon co nguct»d by the Instltut*on ¢ f Survayor is musc
from ASW to S ' :

3. " Ebllcwing issu=s are-highlight=d for your kind consic srom
ticn s~ : T

i) rhuu th» u“dﬂroloﬂ 2»d had aunnutﬁd in tha o=y goreee
Exam 1933 conductad by UPsT for whlch mininua g
cation laid dowa &y the }“ST “38 a Rachalocs dw'

in CiVll Engg. . .

la
AR
-

ii) .That th2 undarsigosd had qualifisd the auwsn condiies. .
' by UPSC and was placad at 51 Ho. 144 af e Gy
sen;o;iug lis¢ of sucussful Civil engy Jraduad s

<z

vd('

SN}

e

6]

141) " That the und»r°ijﬂnd was offered to joln tho AT
in the MiliLary BEnginaezr szrvices viger H‘ni

,-L L3

Defence by the President os Afrctt Surveyo s of '*'f:

R ™. Mloistry of Defens2 latter o, u)af/LQ%»:/F 57
G ,DAPPPS cqtnd Q5 Anr Sl reters, '
L Civ). Basad on the ‘terms and conditions in tha appointien

letter the urdersigned gave his willingness to join
the dzptt and subsaguantly joinzd the depth by ri-

parting to thoe o‘f‘c- o¢ Chief Znginser, Jalandhn . -

ZonNn, . .

‘ v)‘. Ho whare did tho Upse ir”ic 1te that the undernois,
to - Is required to cual‘ty the dirsct final oo giv T
.. exam conducted by the Institution of Surv=«or" foor
o prowotiﬁn to next higher grade.
vi)  Mastner the rUnlstry of p:fanca vide their ] sbie,
© datal 05 apr 91 nor z- in- C'sz By intimat 2 we e
und 2 Ei"ﬂ*a tha -requirement of passin g Dirsct R4

"" {?

©.viil) The reguirsTent of wassing the AX2M was not intd gt
by tha department uncil the undars signad asksd th .
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e "IN THE CENTRAL ADMINISTRATIVE TRIBUNAL " } X
A  GUWAHATI BENCH . \‘%\
'GUWAHATI - \ %
" In the matter of - | . w

| Union of India & othes............ & Resporidents, o . |
Written statement for and on behalf of the Respondent Nos. T & 377 = PSS |

" OANo 139 of 1996 g = T T —
o JFIA pdimining oty Trip ey §
&Ca ST atyge %

Sanjiv Vasist............ Ap licant

- 6FEBl997

AN

-Versus-

1, TDS Visakhan, Chief Engineer, Shillong Zone, SE Falls, Shillong do hereby solemnly
affirm and say as follows :- : .

1. ThatI am the Chief Engineer, Shillong Zone, SE Falls, Shillong and an acquainted with

the facts and circumstances.of the case. . I have gone through a copy of the application and have
understood the contents thereof. Save and except whatever is specifically admitted in this
written statement the other contentions and statements made in the application may be deemed to
have been denied. I am authorised to file this written statement on behalf of Respondent No 1
'&3. '

2. Thatthe applicant has filed this original application on the wrong facts. It is specifically

submitted herein that the applicant is not eligible for promotion to the post of Surveyor of

- works as per the Recruitment Rules notified through SRO 39 dated 9th Feb 1985. Annexure A",

5

Therefore, his name could not find on the place in the Departmental promotion Committee

. Select  -panel issued under Engineer-in-Chief's Branch Army Headquarters letter No

A/1032/SW/95:96/E1R(0), dt 20th Dec 1995. No representation was submitted by the-applicant
to the appropriate authority so that the position could be made clear to him before going to this
Hon'ble Tribunal which is a first and foremust requirement of the Tribunal Act. It is specifically

“submitted here in. that the respondents have strictly acted in accordance with the statuary rules

and no violation to the rules have been done.
3. That the applicant has tried to build up a case challenging the Recruitment Rules framed
by the president of India in exercise of the power confirmed on him under Article 309 of the
«constitution of India on the ground that these rules are a ultravires to the constitution being
violative to the provision of Article 16 of the constitution of - India. This ground of the
applicant has no substance. The Hon'ble Supreme Court has “held in the case of VK sood Vs
Secretary Civil Aviation (1993 : 25 : ACT 68 (SC) that in exercise of the Rule making power the
President or authorised person is entitled to prescribe the method of recruitment, qualification

- both educational as well as technical for appointment or conditions of service to an office or post

under the state. The Rules thus having been made in exercise of the power under Article 309.of
the _ ' '

.

Contd...2/-
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constitution being 'étatuary cannot be- impeached on the ground that the authorities have
prescribed tailor made qualification to suit the individual.” The Hon'ble Supreme Court has
further held that it is settled law that no motive can be attributed to the leglslature in making law.

. The rules prescribed qualifications for the eligibility and suitability of individuals would be

tested by Union Public Service Commission. It is for the rule making authority or for the

* legislature to regulate the method of recruitment prescribed qualifications etc. The rules are.

framed by the persons who are assisted by the expert body and the Court is never assisted by any
expert body in this regard. Therefore, the Hon'ble Supreme Court has held that the Govt is the
sole authority to decide the scope and’ formation of the recruitment rules in any post in the
organisation under its control. The Govt is also the sole authority in respect of all matiers
concerning cadre management, cadre structure, composition of the cadre, qualifications,
eligibility criteria etc. The authority of Govt cannot be challenged at any level, therefore, this
Hon'ble Tribunal has no jurisdiction over the issue of framing of recruitment rules. This Hon'ble
Tribunal may educitate only on the implementation of the Rules. Therefore, this original
apphcatron deserved to be dismissed solely on this ground that the original apphcatlon is base
less. '

4. That the answering respondents have no comments to the statements made i in paragraph
1(i) to 1 (iii) and paragraph 2 of the appllcants ‘

* 5. That with reference to paragraph 3 of the application the answering respondent begto.

state that it is clearly stated in the Administrative Tribunal Act section 20 and 21 that bgfore an
applicant is filed his case in the Hon'ble Tribunal he should avail opportunity through a
representation to appropriate authority and put up such grievances as prayed in the application
and should wait for reply, within a period ‘of six months if he does not get any reply and if heis
satisfied then the option is open to him to file the OA in the Hon'ble Tribunal. Since the -
applicant has not availed the opportunity and have not. applied to the appropriate authorities for
their grievances, as such, it is submitted that the case be dismissed at admission stage itself as
the statuary provision of the Central Administrative Tribunal Act have not been complied with.
6. That with reference to paragraph 4 (1) of the application the answering respondent beg to
submit that the position -has been made amply clear in the prellmmary objectron submitted in
earlier paragraphs as such no further comments are offered.

7. That with reference to paragraph 4 (2) of the application the answering respondent beg to

+ state that the same are.admitted being matter of records,

8. That reference to paragraph 4 (3) of the application the answering respondent beg to state
that the same are admitted being matter of records as well as it is submitted that the Recruitment
Rules are framed by President of India under Article 309 of the constitution of India, which are
‘statuary in nature and cannot be challenged in court of law except when these are not strictly
adversed to, which is the jurisdittion of the Hon'ble Tribunal/Courts.

v | o | Contd...3/-




&

Y
.3
"The applicant has himself admltted in this ongmal apphcatlon that the respondents are

“strictly adhering to the Recruitrient Rules and all the promotions being made strictly accordingly
to these rules, hence the applicant ha_s no claim at all. .

49, " That with reference to paragraph 4(4) and 4 (5) of the application, the answering:

respondent beg to state that it is not denied that as per Gazette of India No 1581 it has been
stated that for ditect. recruitment in Surveyor Cadre ‘as Assistant Surveyor of works through
UPSC, the minimum qualification will be Degree in civil engineering or equivalent. The direct
final examination of Institution of Surveyor of India is equivalent to degree in Civil Engineering
for recruitment is concerned. The cadre deals specially the contractual matter/Engineering

- matters as well as legal matter on contracts etc. for which the direct final examination is must.

suited as per the recruitment Rules which are statutory in nature. However, the post of Surveyor
of Works is senior class I post-which has got more responsibility than'the Assistant Surveyor of
works and their duties/responsibilities have been defined in the Military Engineering Service
Regulations 1958. As such it is correctly stated in Recruitment Rules that the passing of Direct
final examination is must for promotion to higher post of Surveyor of works. As there is no
point in making comparison bdtween Diploma and Degree given by the institutions.

It is also specifically submitted herein that the advertisement issued in the form of
'Gazette notification inviting the application for combined Engineering Service Examination is
only a brief note giving minimum essential details of various posts, scale of pay -etc. After
joining, service as per allotment all officers are required to pass certain Departmental
Examination and attend the courses in various institutions and the same is strictly in accordance
with the rules and regulatlons of the Department hence there ‘should not be any grounds-in this
respect.

10. " That with reference to paragraph 4 (6) of the apnlication the answering respondent beg to
state that as already explained reply to paragraph 8 the Gazette notification is brief-note and does
not cater for all rules applicable in the promotional posts hence this can not be taken as

grievance. The officer after joining the Departments Assistant Surveyor of Works must know

what is the basic requirement for their promotlon smce ignorance of Rules 1S O excuse.
.

In case the applicant was not satisfied with condition of acquiring Departmental
prescribed qualifications he could have represented against the same at the time of joining or
simmediately after joining as it involved his future career and promotions. He had the option to
pass the direct final examination which is pre condition for future promotion or could have left
the service if he so desired. '

" 11..  That with reference to paragraph 4 (7) of the application the answering respondent beg to

state that it is not denied that the applicant was replied by Engineer-in--Chief's Branch, Army

- Headquarters, New Delhi vide their communication A/41033/ASW/95-96/E1R(0), dated 25th

July 1996 (attached) as Annexure to OA so that all the similarly placed persons should know -
their position and requirement of passing the Direct final exam was essential before any
Assistant : '

Contd..4/-
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Surveyor of Works is considered for néxt protnotion as - Surveyor of Works hence the apphcant
was fully aware of his position that he cannot be considered for promotion hence his ong,mal
apphcatron is avoid & without any merit thus, needs no con51derat10n at all.

12.  That with reference to paragraph 4(8) of the apphcatlon the answermg respondent beg to
. state that the same are admitted being matter of records and no further comments are needed

13.  That with referenee to paragraph 4(9) of the application the answering responden begivl’o .,
state that it is not denied that certain junior to him have been selected for promotion to Surveyor

of Works, but it is also a fact that so many senior to the applicant have been left out for

prometion due to not acquiring the requisite qualification i.e. passing of direct final examination .

of Institute of Surveyor of India, as such the point raised in this para is not maintainable.
. A _ . :

14.  That with reference to paragraph 4(10) of the application the answering respondent beg 1o

state that it is not denied that applicant might, have submitted the application dated 29th Jan 96
to respondent No 2 but since the applicant has himself admitted that the respondents.have made
position clear above vide Annexure A2 there was no need to give any further reply on the
subject matter. :

15. That with reference to paragraph 4(11) of the apphcatrOn the answering respondent beg o
state that. it is not denied that number of persons have been promoted from lower post of

- Surveyor Assistant Grade-I who are Diploma holders but since they acquire higher qualification

of final examination of Institute of Surveyors which is. basic qualification for the post .of
Surveyor of Works hence the appllcant's claim is not. mamtamable.

Further more it is submitted the Department has since created a new post of Junior

| Surveyor of Works (JSW) and persons with Diploma will have to be promoted first to JSW and

~ then. ASW and SW after acquiring experience of the department which will take them at least 15.

years to reach upto the post of SW. Hence the grounds of the applicant is not enable.

, It is incorrect to say that the respondents have misinterpreted the extent rules has made
the clearing of Direct Final (Sub Dir II) examination of Institute of Surveyors of India necessary
for being considered for promotion to the post of SW. As already submitted that this
qualification is special qualification and cannot be equalled with Degree in Engineering to
support our view. Respondents are enclosing herewith a copy of Govt of India, Ministry of

Science & Technology memo No SM/34/002/94 dated 07.09.94 which in clear terms express

- that the membership of Surveyor of India is a special qualification and is not equivalent to a_
degree in engineering (Annexure ‘B'-I).  The 'Recruitment Rules are statuary in nature hence

their terms and condition which is part of the post cannot be challenged. in court of law bcmg
framed under the constitutional Authorlty of the President of India:

Contd..:S/-




o,

o~

. \; . R . ' -5- |
. 16.  That with reference to paragraph 4(12) of the application the answering respondent beg to

state that the submission in this paragraph is denied as it is not a fit case in the light of the fact

: explained in para 4.11 above. Shri Bralimanand Singh and Shri S Venkateshwar Rao have
cleared the Direct final (Sub Div IT) Examination for promotron to SW,.so their names were
. included in the panel circulated vide our letter No A/41032/SW/95- -96/E1R(0) dated 20th

December 195 whereas the applicant has not cleared the llrrect Final (Sub Div 1I) Exam for
promotion to the Gde of SW. Hence question of including 1 his name i the said panel in between
their name does not arise. _ :

17.  That with reference to paragraph 4(13) of the application the answering respondent beg to

state that the applicant himself stated that he appeared in the Direct Final Exam in Sept 95 and-

result declared in March 1996 in which he has successfully cleared the said examination. But so
far as including of his name in the panel circulated in 20th Decémber 1995 to concerned on the
basis of successfully passing the same in March 96 is not tenable. His basic contention of the

- applicant that there is.no requirement whatsoever for him to clear the above said examination.in_
 order to be eligible for promotion to the post of Surveyor of Works is not agreed to as the DPC is

conducted on the basis of Recruitment Rules notified through SRO 39 dated 9th February 1985
where in methods of recruitment/promotions, qualification both educational as well as techmcal
Departmental Examination and service conditions are framed.|

18.  That with reference to paragraph 4(14) of the application the answering respondent beg to

 state that the application is not bonafides rather it is baseless which deserves to be dismissed.

+19.  That with reference to paragraph 5(1) of the applicatign the answering respondent beg to

state that passing the Direct Final (Sub Div 1I) Exam, conducted by the Institution of Surveyor is

a, prerequisite condition. for promotion under Rules 12 of Recruitment Rules for selecting -
eligihility and suitability of the individual. His argument is baseless and not tenable in the eycs

of law and needs to be rejected.

.. 20.  That with reference to ‘paragrapb 5(2) of the applicaﬁon the answering respondent beg, to"

state that insistence upon clearing the Direct Final (Sub Div 1I) Exam concerned by the
Institution of Surveyors in terms of recruitment rules is not in contravention of SRO 39 datcd

09.02.1985 as recruitment rule is a statuary in nature which has, been framed keeping the utilities

of service of a serving group ‘A’ post, hence this application 'need‘s no consideration.

21, That with reference to paragraph 5(3) of the. appllcatlon the answering respondent beg to
state that no where it is written in Recruitment Rules that directly recruited ASW through U PSCV _
i.e: exempted from passing the Direct Final (Sub Div D). It is also stated that direct recruils -

»possessing an equivalent qualification are exempted for passing the Direct Final (Sub Final 1f)
but it has been made clear in earlier paragraphs that Degrees is not equivalent at all.
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22.  That with reference to paragraph 5(4) of the appllcatlon the answering respondent beg to
state that the Recruitment Rules does not indicate any where that a Bachelor of Civil
‘Engineering degree and having come through UPSC is not required to clear that Direct Final

(Sub Div -II) Exam conducted by the Instltutlon of Surveyors of Indra The application needs no

. consideration. . : . ‘

23.  That with reference to paragraph 5(5) of the application the answering respondent beg to

state that simply by saying that qualifying the examination of Direct Final (Sub Div II) Exam

by the Department, because passing the Direct Final (Sub Div 1I) Exam is a pre- requisite
condition for all ASW who is to be promoted to SW. ,

- does no hold good for them who hold a degree of Bachelor of Civil Engineeting is not accepted

24.  That with reference to paragraph 5(6) of the appllcatlon the answering respondent beg to

state that neither Direct Final Exam of Institution of Surveyors is equivalent to-a Bachelor
Degree in civil engineering not any letter in this regard has been issued by this Headquarters.
However, the applicant has also not quoted any authority letter for the same,

23.  That with reference to paragraph 5(7) of the application the answering respondent beg to
state that it is not denied that the Institution of Surveyors who conduct the Direct-Final (Sub
Div - II) is an independent body. It is also stressed that it is a essential requitement for
promotion to SSW as per requirement rules which are statuary in natures. ‘
247 That with reference to paragraph 5(8) of the application the answeting respondent beg to

Lt

constitution belongs to a distinct and separate clear and cannot be equated at par  with

- Departmental promotees with regards to rank and designation. No any separate instruction has

- state that the applicant's views is not accepted that the direct recruits selected by the UPSC

been jssued by the Department that clearing of examination of Direct Final (Sub Div II) Exam is -

exempted for the direct recruits selected- through UPSC being minimum graduates in civil,

engineering. Thus conducting of Direct Final (Sub Div -I) Exam is not arbitrary rather it is ‘

teasonable and is in conformity with the rules. Hence the apphcatlon needs to be dismissed at
the admission state. S ‘

425 That with reference to paragraph 6 of the application the énswering respondent beg to

state that the statement are not agreed to as thé applicant did not submlt any represeritation to the
appropriate authority so that the position could be made clear to him before going to this Hon'ble
Tribunal which is a first and fore most requnrement of this Tnbunal Acts. Hence this case needs
to be dismissed at the admission stage. - o, Q X

"v p., ‘ o

'c‘

7 of the applicant. o A

27.  That with reference to paragraph-8 (1) of the application the answering respondent beg to
state that Engineer-in-Chief's Branch letter A/41033/ASW/95-96/E1R (o) dated 25th July 1995

26.  That thé answering respondents have no comments to the statements made in paragraph.
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confirming to Shri. Bhavesh Gupta ASW that he is required to pass the exam of Direct Final

" (Sub Div II) conducted by the Institution of Surveyors, 15/7 Institutional Area, New Mchrauh-

Road, New Delhi, is enclosed '

. 28.  That with reference to paragraph 8(2) and 8(3) of the application the answering

respondent beg to state that withou) any valid reason or any authority it is not possible to quash -
E-in-C's Branch letter No A/41083/ASW/95-96/E1R(0) dated 25th July 1995 or any oihen letter
issued by CE Eastern Command qu$ted by the applicant.

29.  That with reference to paragraph 8 (4) of the application the answering respondent beg to
‘state that it is not possible for the Department to consider for promotion to the post of SW to the

. case of UPSC direct recruit Indian Engineering Services officers without clearing’ the Direct

‘Final Exam (Sub Div-II)' Exam as it is not permitted as per RR.

30.  That with reference to paragraph 8(5) of the application the answering respondent beg 1o
state that it is not possible to include the name of the applicant in the panel circulated under this

" Headquarters letter dated 20th December 1995, as he did not pass the Direct Final (Sub Div T).

Exam, before the date of DPC being a prerequisite condition. However the applicant has.clcared
the said exam in March 1996 and his name will be considered for promotion to the post of SW
1n next DPC.

M , A
\' That with reference to paragraph 8(6) of the application the answering trespondent beg to
state that until the applicant i$ not promoted in next higher Grade of Surveyor of Works,
questron of fixing of his pay in next higher scale does not arise.

*32. . That with reference to paragraph 8 (7) of the application the answering respondent beg to :
state that until the applicant is not promoted in next higher grade of Surveyor of Works, question
including his name in the seniority list of SW does not arise.

3%. That with reference to paragraph 8 (8) of the application the answering respondent beg to
state that the Hon'ble Tribunal is requested to dismiss the case as he did not submit any

" representation to the appropriate authority so that the position could be made clear to him before.

going to the Hon'ble Tribunal which is a first and fore most requirement of the Tribupal Act.
Moreover, it is specifically submitted here that the respondents have str 1ctly acted in accordanee
with the statuary rules and no violation to the rules have been done.

"

34.~ That the answering respondents have no comments to the slatements made in paragraph
9,10,11 & 12 of the applicant. *

35.  That the applicant is not entitled to any relref sought for in the application and the same
is liable to be dismissed with costs.
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. VERIFICATIO!

I, TDS Visakhan, Chief Engineer, Shillong Zone, SE Falls, do her by declare that

the statements made in this written statement are true to my knowledgeadétived from the
records of the case.

A n
I sign this Verification of this the jﬂ _th L%of 199}’ at Shillong.

A

DS VISAKRAG:
Brig

Ghiot Engine<!
Chillong Zord
lllony .

(J‘.




