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By consent list for meaximy
admission on 9.8.96.
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Mr B.K.Sharma for the 11=
kcant. e AT AX -Chcu:ﬁ‘lury. AddloC DG o_'s e

\for the respondents. !
eard Mr Sharia for admission
‘perused the contents of the ajpli-
kr\:at.ion and the reliefs sought . o
{applic aticn is admitted. Issue 'r.:,'-»g
A éice cn the respondents by regic-
tered post. Written statement withi:
-n six wecks. f )
Lisct on 16.9.96 for written
statement ond further orders.
" Pendency of this application

;
chali not be

& bar for thc respun--
Gents to digpose of the repressn=
tation Gatcd 29.1.9G submitted by /
the applicant.
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Mr
the applicant. Mr A.K. Choudhury, learned Addl.
C.G.S.C.

has been submitted. Mr Choudhury seeks time

Learned counsel for

for the respondents. Written statement

for filing written statement.

List for written statement and further

V‘\\O orders on 7.10.96.
Member
nkm
V 1o
T QIR L e T R T
. .. "
7.10.96 Mr A.K.Choudhury,Addl . .G.5.C for
the respcndents secks time to file wri-
tten statement. Allowed. |
oy ‘List for written statement and
L “if"‘i’/-/“‘i»“ further orders on 19.11.96.
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7 S fde » Merber
y - by
Jo V/;D
- v, 7
}["f C . f(’f 19.11.96  Learned counsel Mr B. Mehta for the
. /\ . e applicant. Learned Addl. C.G.S.C. Mr A.K. Choudhuri
o ‘ el Ldpaa €t i for the respondents seeks further time to file
| = e st A ;‘M‘}fif (f o written statement.
/ ' List for written statement and further
f{ > . - - orders ‘on 1_7. 12.96. . N (
:\ ::// g ¢ b R ) ‘ Mﬁ/b
l/. - [ ember
ol P T S
A Sk nk/;n/
A - 17-12-96 Learned counsel Mr.S.Sarma for
‘ ) the applicant. Learned Addl.C.G.S.C.
o™ i S e T .
Mo~tllenn w(ate s Mr.A,K.Choudhury seeks further time
N 4 A for submission of written statement.
Ll g o ' List for written statement and
/7 A / I'N - further order on 10-1-97.
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led M@g}
1lm




. PN
pmrn %
. b,

OA/TA/CP/BA/NP No.

- . \.'!
-t
.o . :

Page No, A

of 19  0.A.N6.138/96 ‘

¥

.tt.ooloo..0000000000.0..0..aac-o.oooboocoo'oyooconoc,o.o.aocoooooo.o"l..o.f

OFFICE NCLE

!
0 00 0000 APE S PRS0 Vo T tEa e e 00

p2 7

P‘———#————__———f_ﬂ
/p%ﬁLQ&MIh°<-

V) porr 5

‘;Q'Z;J‘45 oy - BHE
');,&)/ 200 o ARG

| ¢§Z-,rvﬂa” //:g .E?.. L

)
o
o0 vt

i
.-3/0

1 /%. W oowett

2

¢

ierR‘VQA *
59 olee S Ao B e

i A .

|

| %’Nv 1o vy
'. /3@9004~J Ao —

Néhb; &V~ I{’,q_;/a
é» 322ﬂlbtf771bﬁ/Z&”‘S*”\4¢4/~

olhen /e‘*vfﬁ:;/l

¢
!

.C)(AA:B/AQ

] 52

& A

Sonvad

5szﬁ10“

DAT E

10.1.97

gt

20.2.97

K*J
Q

=X

p o

-~

ORDER

oonoo.o'o000.00..000¢0000'¢-d‘o.oosoooolo

Learned coéunsel Mr S. Sarma for the
' Addl. C.G.S.C. Mr A.K.

Choudhuri for the respondents seeks time to submit

appiicant. Learned

written statement;

List for written statement and further

e

. orders on 7.2.97.

Member Vice-Chairman

There is no representation on behal%
of the parties. Today was fixed for *ﬂ
filing written statement. Respondents Noul

-
1 &3 have already filed written statemenk-
Other respondents have qqtmfi&edifééveralk

~adjournments have been granted for filing;

written statemient. We are nat inclined to %
grant any further adjournment.
List on'4.4.1997 for hearing.
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The

Division Bench is not
sitting. The case is, therefore,
adjourned to 13.5.97.

Vice-Chairman

Learned counsel for the parties
‘submit: that case is otherwise ready for

BN | hearings
AT E Let th#s case be listed for
> hearing on 7=8«97, .. -
'\\ Y . Member v.lc}éhaégn '
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As per the earlier order the case
L\,'a;s to be taken up at Shillong. Mr A.K.
Choudury, learned Addl. C.G.S.C. submits
that the l'ilst' has already been prepared.
Accordingly the case wili be taken ui:) at
Shillong.
_ Meéer/ ‘ Vice‘—Chgir/mam ‘
nkm
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5 ' 19.8.98 .On the prayer made on behalf of
h)bﬁ %\UJI NlQLM . Mr A.Kz Choudhury, learned Addl.
C.G.S.C., this case’ is adjourned till

24.8.98.
Membe | Vice—Chaéé%ggﬂﬁ
nkm i

Cowga

o

24-8-98

1lm

929

-

10.2.99}

nkm

i
)

., Heard counsel for the partiese
ﬁearing concluded. Judgment reserved,

f For certain clarifications we have
li&ted this matter today. However, Mr
B.F, Basum%tary, learned Addl. C.G.S.C.
prays that 'the matter may be passed over
r the to

instructions -.with

for day enable him to take

regard to the
cl?rifications. Mr B.K. Sharma, learned
counsel for the applicant also prays for

tihe till tomorrow. Accordingly the case

may be listed tomorrow, 11.2.99 for
f@rther hearing.

]

j
Member Vice-Chairman



0.A.No.138/96

.. QOrder of the VTribu‘na.'!” .

ﬁdtes of .ﬂle‘. Reg-is:t;ry,;. 4. Date
11.2.99 : Heard?the learned counsel for the
l | parties. Hearing concluded. Judgment
delivered 1in open court, kept 1in
sepérate sheets. The application 1is
_ disposed of. No order as to costs.
I a7
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ‘ )
. GUWAHATI BENCH : N

. Original Application No.137 of 1996_
v Original Application No.138 of 1996
» - Original Application No.139 of 1996
' Ang . '
Original Application No.157 of 1996

Date of decision: This the 1llth day of February 1999

The Hon'ble Mr-Justice D.N. Baruah, Vice-Chairman

The Hon'ble.Mr G.L. Sanglyine, Administrative Mémber
1. Shri Bhavesh Gupta (in 0.A.No0.137/96)
2. Shri Sujav Kumar Gupta (in 0.A.No.138/96)

3. Shri Sanjiv Vasist (in O0.A.No0.139/96) _

4. Shri Sushil Kr. Jain (in 0.2.No.157/96) . .. applicants

By Advocafes Mr B.K. Sharma and Mr S. Sarma.
- versus -

Union of India and others .. .. Respondents
By Advocate Mr B.S. Basumatary, Addl. Cc.G.s.cC.

BARUAH. J. (v.cC.)

All the above original .applications 1involve
common questions of law and similar facts. Therefore, we

propose to dispose of the above applications by a common

~ order.

2. The applicants are aggrieved by the.preparation of
a panel for promotion to the grade of Surveyor of Works

in the Military Engineering Service against the vacancies

for the year 1995-96 in consequence whereof some other

officers' names had been . approved for officiating
prémotions. to the grade of Surveyor of Works in
supersession of the applicants though the applicants were
eligible for promotion from Assistant Surveyor | of

Works to Surveyor of Works. Their names were not approvegd

é—.
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Surveryor of Works -on, the ground that “;eAappllcants did’
"

. not ..pass the ;Dlrect Final (SubA\Dlv Ii) Examination;

.conducted by Qhe Instltutlon of . Surveyors., Accordiﬁd 'tsf

the .applicants passing of Direct Final™* (sub Div. II)“

Examination conducted by the Instltutlon of Surveyors is

not an essential condition for gett;hgj;promOtion' from

ey €3

Assistant'sﬁrveyot of Works (ASW fog;ﬁhbit?htthurveYOr of

L

Works.(SW for short). The applicants
that the rules do not permit 1ncoro’ ttfoﬁﬁof any such
condition because they are quallfled Bachellor of Civil
Enguwern@ holding a recognlsed degree“of Englneerlng from
University and they are direct recru1t offlcers who had
‘cleared the UPSC Examlnatlon' ofualhdian Engineerihg
Services and they were quaiified ooyheyfﬁfomoted to the
post of SW. Therefore, it was not nétessary for them to

pass the Direct Final (Sub Div.II)‘EXaminetion conducted

é.fﬁfther stated

“by the Institution of SurVeyors‘_fota the purpose of

promotion to SW.

3. ‘The applicant, Shri B. Gupta (in O0.A.No.137/96)
belongs to the 1988 Indian Engineering Service Batch.vThe
other three applicants ‘belong to the 1§89 Indian
Engineering Service Batch. All the applicente are holders
of degree of Bachellor of Civil Engineering. The applicant,

Shri S.K. Gupta (in 0.A.No.138/96) also holds- -a post

graduate degree in Engineering. The applicants appeared in the

Engineering Service Examination conducted by the>UPSC7in the
year 1988 (Shri B. Gupta) and 1989 (the other three
applicants). After <clearing the examination they were
appointed ASW ~~in° the Military EngineeringvSeriice (Més
for short) under‘ the Ministry of Defence énd' had been
discharging their duties as such. Their next Vhigher

promotion is to the grade of SW. The requisite

A5

o wy




MQ%;}ification'for promotionffrom ASW to Sw‘in‘thé5NE81iS7flbﬁf ¥

) four years regular serv1ce in- the grade of -ASW and pa581ng
'of the , Final Examination of the Instltution._oﬁim@he'? “i *
>Surveyors (India) or  equivalent. . The : Anhéxure‘”;l

recruitment rules. had been Strictly followed at leaét}for

i

the last several years. As per Annexure 2 letter dat%

Qr""

_ . |
5.8.1992 also the eligibility condition for promotion

,‘,:.‘Zr._ —

nb%ﬁc;*

the post of SW from ASW is four years regular serv1ce'i

'

5w e

the grade of ASW and pa551no of the Final/Direct Final
Examination of the Institution of Surveyors (india) or
equivalent. Both Annexures 1 and 2 emphaSised the pa551ng

of  the direct final examination of the Instltution .of
. B i

) - . . 4»
Surveyors or equivalent. Accordlng to the appllcants for

L

direct recruitment to the cadre of ASW is a° degree in.

‘CiVil Engineering or equivalent. The passing -of the direct“
: i

I

e

final examination of the Institution of Surveyors

s

: M‘
recognised as eguivalent to the degree of CiVi&

”Engineering. Therefore, according to the applicants

pa551ng of the direct final examination of the Institution ' , %
. ;{F '
of Surveyors has been considered to be at par with the

h.
’degree of Bachellor of Civil Engineering. Those hav1ng

degree in Civil En01neer1ng are not required to appeaq L%v
the direct final examination. The applicants have‘furthgr

stated that to be eligible' to appear 1in the India%

'Engineering Serv1ce Examination a pereOn must have thev
QUalification of - AMIS, but after passing the 'eaiﬁ;
examination he is eligible to be appointed in the SWQc%dﬁéﬁ
only, whereas in the case Bachellor of Engineering Degre%ff
holder, he is eligible to be appointed for all_the.péstgi
including éw cadre. "The applicants havel further .stat£§}

that the UPSC has laid down the criteria that a candidate '

selected for MES Group 'A' post would be on probation fo",
two years and he would be requlred to pass the MES,

- ‘

procedure examination during the probation. According'tﬁ

AL
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pplicants they have fulfilled this qﬁalification by

*Qﬁbass1ng such examination. The UPSC has not' mentioned

e

anythlng regardlng the passing of- any’ other examination

Uprs.

Sfor promotion to the grade of SW, whereas for'Indlan Naval
>fF - '

.

Nlc:Armament Serv1ce, the UPSC has categorically Cmentioned

f’labout the departmental‘ examination which the candidates

Sralioean

—m—

bi}/f%

€L

s

I G

(g

‘would be required to pass before -being considered for

. Ou g
promotlon to the next hlgher grade.
! re .
4. - The. appllcants hav1ng served as ASW for more than

PN
Y

four. years were eligible for promotlon to the post of SW.

red . :
At the relevant point of time when the: appllcants became
oot
éligible for promotion to the post of SW the quest1on
en

arose as to whether the applicants were also requlred to

=z 2005 -

\pass the Dlrect Flnal (Sub DlV.II) Exam1nat1on conducted

. by the Instltutlon of Surveyors for be1ng con81dered for

Cs

promotlon to the grade of SW. According to -the applicants

TV E f!’v

_they made correspondence with the- competent authority

B i

the

the applicants were intimated that it was essential to

: 3
LY,

" pass the Direct Final (Sub Div. II) Examination conducted

k.

= @

by ‘the Inst1tut1on of Surveyors for. belng considered for

promotlon to the grade of SW. Thereafter, by Annexure 7

1

Memorandum dated 20.12.1995 a panel of names of ASW. was

publlshed for off1c1at1ng promotJon to the grade of SW in

Tty

sa1d panel the names of the appllcants dld not flnd place.

The appllcants were aggrieved at the preparat1on of such a

panel in which names of some junior persons ‘had been

included overlooking the case of the applicants. The

applicants, therefore, submitted representations: to the

Englneer in-Chief's Branch/ Army Headquarters. In the said

representations the applicants highlighted the issUes.‘

According to them in case of direct recruit quineering

Graduates who have come through (PSC Examination and hab

©appointed....c.e.ape

seeklnc clarlflcatlon of this regard. By Annexure 6 letter

the MES against vacancies for the year 1995 96 In the

;
i
!
i
1
h
i
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Direct Final (Sub Div.II) Examination conducted by the
/ N .
Institution of Surveyors cannot be the necessary |

eligibility criteria’for being considered for the purposef
i \,

of promotion to the( grade of SW. The applicants hav

.~

further stated that by making the qualification '6

s oy .>‘~h {0 bl
T

clearing the Direct Final (Sub Div.II) Examination;
necessary for being'cdnaidered for promotion to thehgrade?“
of SW the competent authority has equated the depactmentala
promctees with the direct recruit quallfled Englneerlng
Graduates. The applicants have further stated that the'
Direct Final'(Sub Div.II) Exanination is required tc>)b
passed only by the promotee ASWs who do not have &n
degree of Civil Engineering' fdr 'being Considered fo

promotion to SW. As the authorlty did not consider tha
1

R e SN Spa *< e D et

aspect of the matter the’ applicants submltted
S : : T . 1
representatlons hlghllghtlng the points. However, till the

date of hearing the applications the representations ha

not been disposed of. Hence the present applicatibn.

5. In due course the respondents have entere

f

appearance. Respondent Nos.l and 3 have flled wrltte

foo VN © TIPS -H.»«Q:_

<
e

statement in all the applications. All " the written

T :.uc'-—, w.:-—c o g e o Tt e T T T gl X+ Tt 45

T ST L i
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statements are similar without any exception.

6. In their written statement the respondents hav

stated that the applicants have filed the appllcatlons tor
b 1
wrong facts. According to them the applicants are noti@

[ '\.‘"

T “JD- c.w;w—-‘u o 3R

eligible to be considered for promotion to the post,oéf'
z 1

SW as per the Recruitment Ru‘l_és notified through SRO

dated 9.2.1985. Therefore, their names did not find plac

_..fD_....

9l
{
s
.
i -
P
?

in the Departmental Promotion Committee Select panel

e Pl

issued by the Engineer-in-Chief's Branch Armysw
: “_

Headquarters. They - have  further  stated %gthat nOk"

=

representation was submitted by the applicants to the};

Pl
Y
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appointed ASW directly, the qualification of clearing the:fW;r
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appropriate authority so that the positionchuld be made

clear‘to them before approaching the Tribunal. Accordlng

to the respondents as the applicants did not. flle any
>ircrepresentation the appllcatlons should be. dlsmlssed on
~that ground. The respondents have also stated that the

~action taken by them were strlctly in accordance wlth the

statutory rules. The respondents have further stated that

cha;lenglng the recruitment rules. framed under Artlcle 309

' of the constltutlon of India on the ground that the sald
’lrules_were_ultravires being violative of the provision of
Article 16 of the constitution had no substance. According

to the respondents the rule making authority or the

legislature is to prescribe the method of recruitment and
gualification. The respondents have stated that as per the
law laid down by the Supreme Court the Government is the

sole authority to decide the scope and formation of the

recruitment rules in any post in the organisation under

its control. The authority of the Government cannot ‘be

challenged at any level, and therefore, this Tribunal has
no jurisdiction over the issue of framing of recruitment

rules.

7. " We have heard Mr B.K. Sharma, learned counsel for

the applicants and Mr B.S. Basumatary, learnedd Addl.

C.G.S.C. Mr -Sharma submits before us that as per para lZﬂof'

the Annexure 1 Recruitment Rules, in case of‘recruitmentfby

promotion/deputation/transfer grades from which

promotion/deputation/transfer is to be made, the requisite
qualification is that the employee must be ASW with ftur
years regular service in the grade and ,pass;4the Final
Examination of the Institution of the Surveyors‘(Indiaﬂ or

equivalent. Admittedly,p the applicants did not pass ithe

Final Examination of the Institution of the SurvejorS’

Ty

i
i
i
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“(India): Mr Sharma has emphasised in his submission that a
degree in Civil Engineering is equivalent to the Finaﬂ' K
Examlnatlon of the Instltutlon of the Surveyors (Indla)

thls connection he has drawn our attentlon to AnnexureiB
1 . - ,.-H

Recruitment Rules| of ASW equivalent to Assistant Executi

51 0

Engineer. As per, the Annexure 3 Recruitment Rules ?tﬁéy

minimum qualification for direct recruit ASW is a degree ijn
; : - T

Civil Engineeringfor equivalent. The‘equivalent is"shownﬂas

_pass- in the Final/Direct Final Examination in Buildingfah
guantity Surveylng of the Institution of Surveyors.' 'er
Sharma, however, has not been able to answer whether: the
'Final/Direct Final Eramlnatlon in Building and Quantlty‘

4{'"{
,Surveylng of the Instltutlon of Surveyors is the same ‘als-

Direct Final (Sub.Div.II) Examination conducted by - t%e

: , f:.
attention to para 9 of the written statement which is in .

Institution of Surveyors. Mr Sharma has also drawnxo
reply. to the statements made- by the applicants; iﬁfw
-paragraphs 4(4) and. 4(5)- of their applications. ﬁy\:3
referring to this Mr Sharma submits that thearespondentsT
have admitted that for dlrect recru1tment in Surveyor Cadneu‘

.as A551stant Surveyor of~works through UPSC, the mlnlmunfl

gualification will  be .Degree in Civil Englneerlng; gf:

i

equivalent to which Mr B.S. Basumatary, however, serlousIYf
: . ;_-§7 B
disputes. Besides the above, Mr Sharma has drawn |our-

attention to a decision of the Chandigarh ‘Bench of ,the

Tribunal in Original Application No.1217 of 1994, R.K..

Gupta -vs- Union of India.

8. - Mr Basumatary on the other hand submlts ‘that . fo?
){l-"

the purpose of recrultment by promotlon the degree 1n C1v11

Englneerlng cannot be treated as equ1valent to the Dlrect
e»% .
Final (Sub. Div. II) Examlnatlon of the Instltutlon %oﬁ;

Surveyors. Mr Basumatary has also relied upon para 9 of tﬁef”
written statement. Accordlng to him in para 9 of §the

e e =




equivalent to degree in Civil Engi

<§\ﬁritten statement it has been clearly stated that for the

L - : C.oean ool
purpose of direct recruitment the direct final examination:

of the Institution of Surveyor of India danﬁbé regarded‘as

neering, but’ for the

'pﬁrpose of promotion it is not so. It ‘has been further

stated in para 9 of the written statement” that the post of

Surveyor of Works is .a senior class 1 pgst which has got

more responsibility than the Assistant Sufveyor‘of Works

ffandxtheir‘duties/responsibilities have belen’ defined in the

Miiitary Engineering Service Regulatﬁdas 1958, and

therefore, passing of the Direct**Efnal ‘Examination is a

must for promotion to-the highervpost‘of Su%veyo:-of Works.
9. On the rival contention of the l%arned counsel for
the parties, it is now to be seen whether the applicants

are- required to pass the Direct Final (Sub.Div.II)

"Examination of the Institution of Surveyors. We have seen

ﬁhe records ahd also the rﬁles. The crux of the- whole
matter is. whether degree in Civil Engineefiﬁé{ can be
regarded as equivalent to the Direcﬁ Final KSub, biv.II)
Egaminatioﬁ of the Instifution of'Surveyors féf)theyburpose
ok giving promo;io;. The rules suggeéf that for Fhe purpose
of getting 'promoﬁidﬁ a person must péss‘ the "Final
Eiamination of the Institﬁtion of' Surveyors (India) or
equivalent. Now, what is équivaleqt to Direct Final (Sub.
biv.II) Examination has not been‘méntioned in the Rule or

in the application. The written statement is also

absolutely silent in this regard. We afe also not sure

whether the examination mentioned in Annexure 3 Recruitment

Rules is same as the examination mentioned in para 12 of
the Annexure 1 Recruitment Rules. Besides, as ‘it is. not
admitted by the respondents about the letter of the UPSC

dated 31.12.1994 referred to by the Chandigarh Bench of the

P2
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 direction to the respondents - to examine as to whethet"

e

' '(ﬁ‘\ N ._v- :v“‘:l‘“ ‘

et o ey ot o o
»

'ﬁif

'Tribunal it is not p0551ble for us to agree or diSagree?,f

L A,

Tl

W1th the dec1s1on of the Chandlgarh Bench as' the partles‘

Bl

i, < -

have falled to produce the said letter of the UPSG.

. r*_'-r.!',. At

10 In view of the above facts and circumstandes .
are not in a pos1tlon to dec1de the matter as it requ e.

examination of the _reoords and Government Clrculars.

Therefore, we dispose of all the - applications wi&h

o
b 2

.
degree in Civil Englneerlng can be regarded as equzvale#t'
C ?i
to the Dlrect Final (Sub.Div. II) Examination conducted by‘

N i
e ‘¢ .

the Instltutlon of Surveyors and also examine the letten of
the UPSC dated 31.12.1994 referred to in t»h.e'_judc_:;ment’E,o’vfif_""l

the Chandigarh Bench. If the degree in Civil Englneerlng"i’gf _ d

equ1valent to the Dlrect Final (Sub Div.II) Examlnatlon oﬁ”r,hl

dated 31.12.1994 referred to in the judgment of thel
Chandigarh Bench,.the-respondents shall not insist on the?“"
passing. of the Direct Final (Sub. D1v I11) Examlnatlon of theﬁr

Institution of Surveyors for promotlon of the applicants tofn

SW.

this order.

11. The applications are accordingly disposed_of, Noﬁéf

order as to costs. ' v o

’

e v————

Sd/= VICE=CHAIRMAN

e A a7 s

Sd/~ MEMBER (ADMN)
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L IN THE CENTRAL . ADMINISTRATIVE TRIBUNAL : GUWAHATI 'BENCH

GUWAHATI

v -~ - o s —

BETWEEN

o — - -

Shri Sujav Kumar Gupta.

son of Late A.K. Gupta.

Asstt. Survevor of Works (ASW),
Military Engineer Services (MES).
C/0 CWE., Shillong,

Spread Eaqle Fallse.

Shillong - 793 011

PR Applicant

AND

1. The Union of India,
“7 represented by the Secretarv.
Ministry of Oefence., Govt. of India,
New Delhi. -

Z. Union Public Service Commission.
) Dholpur House., New Delhi

‘3. Enaineer~in-Chief Branch,
< Army Head Quarter. Kashmir House,
DHQ. P.0O. New Delhi~llp 011

‘4. Mpr. 8. Venkateshwar Rao,
5. Mr. Indrajitlmandal~

Respondent Nos. 4 & & are both Survevor of Works.

Military Engineer Serv1ces Sh1llonq Zone,

Spread Eaale Falls.
. Shillong-793 001

© e e M Y e s s e e s

Tt
1. PARTICULARS OF THE ORDER AGAINST WHICH THE
APPLICATION IS MADE : -

--sv--———u«v-n—w.—-ww.h—cn-u—u—-wuw.-\-h-nwh—-ww.—&-wmwwww&-\—v&w**~-u~w~m-

% pz” /Q‘M‘*&—/ x

The application under, Section 19 of the Administrative

L]

Tribunals Act. 1985 is made against the panel for promotion

—~—

- to. the drade of Survevor of Works in Military Enqineer

Service (MES) vide Memo No. 1032/8W/95-96/EIR(0) of

the

Enq1nne; in-Chief Branch Army Head Quartern New Delhl damed

20.12.95 oursuant to whlch‘the respondent Nos. 4 & 5

ware

S=77/74
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. 4 FACTS OF THE CASE :

e*!l/'r :
; : _ , \

Fi I
1

o

approved for officiating promotion to the_arade of = Survevor
of Works in Militarv Engaineer Services aqainst the vacancies
for the vear 1995-96 superseding the appIicant.

2. JURISDICTION OF THE TRIBUNAL. e

S e e e e s S A e o T " - ——— - WL A et s v T

The aoplicant'deCIares that the subject matter of the

‘instant case is within the jurisdiction of the Hon’ble

Tribunai.

3. LIMITATION : . .

o o s ke oo e e st

$Since in the instant case., there is no provisions for
statutorv appesl énd under law, no alternative remedv is
available aqalnst the formation of oanel dated 20 12 5 for

promotion . to arade of SW in MES against the vacancies for

'fhe vear 1995-96, therefore. formation of panel vide

Memorandum dated 20.12.95 is a final order within the

meaning of Section-20 of the Administrafive Tribunal Act and

. since the instant appllcatlon is being filed w1th1n one vear

from the date on which the aforesaid final order was oassed

'therefore. it is stated thatv the instant application

fulfils the leqal requirements as laid down under éection_?l

of the ﬁdministrativé Tribunals Act., 1985.

———— - - — - - "

4.1 The crux of the qrievancé of the applicant for the
redressal of which he has come before this Hon ble Tribunal

is as follows_:

-

The abplxcant in the instant case is aqarieved by the
formatlon of panel vide Memo dated 20m12 95 for promotion

to the qrade of Survevor of works in MES aqainst ‘“the



-Enqineer. holdinq a Bachellor’s dedree and Post-graduate’s

- pass the Direct Final (Sub-Div.II) Examination'conducted by - L

+

,3” .

e

~vacancies for the vear 1995-96. As the result of the

formation of panel. the names of the respondent Nos. 4 and 5
have been .approved fof officiating promotion to. the grade of

Survevor - of Works in supersession of this applicant though

the applicant is due for promotion from Asstt. Survevor of

Works to Survevor of Works : but despite his name has not

. . o
) . -

been approved for the purpose of officiating promotion te ]

' o
- the arade of Survevor of Works perhaps according to the B

3

competent aqthoritQ, the applicant has not passed the Direct ; \

Final {(Sub-Div. 11} Examination conducted bvﬂthe Institufion

of Survevors. The basic thrusf_ of the  applicant’s ..

yrr————

contentions in- the instant case is that passina of ;ﬁgr
{he

Director Final (Subwﬁiv.li) Exgmination‘conducted by

‘Institution of Survevors cannot be the essantial - condition

'ﬁgr making pﬁomotion from Asstt. S3Survevor of Works to

Survevor of Works. it is also the aoblianf”s,¢ase that the o

extant rules do not permit incorporation of any such
A“——s - *

condition and since the applicant is a aqualified Civil

dedree in Enaineering from a recoanised Universitv and he is
: \ | _

a direct recruit officer who has cleared the Union Public ]

Service -Commission Examination -of Indian  Engineerina

Services therefore, he is qualffied to be permitted to the

post of Survevor of Works and it is not necessary for him to o
the Institution of' Survevors for the purpose of being
promoted to the Survevor of Works.

4.2 That the applicant is from the 1989 Indian Enaineering
Sarvice éatch,‘The apoliéant holds the Bachellor and Post-

araduate’s dearee in Civil Engineerina. The applicant had

. - . ) »
A .
~ ' . . ’



Ny

W

4. N

- appeared in ‘the Enaineering Services. 1989 Examination

o&HdUCted by the Union Public Service Commission and based

on the ranking in the examination. the applicant was

offered to join the services in the MES, under Ministry of

Defence -as Asstt. Survevor of Works vide their letter

No.75628}2076)1391 D(Appts) dated 30.7.92.

4.3 That after the ‘post of Asstt. Survevor of Works
(herginafterb referred to‘as “ASW" for the sake of brevity)
the'»néxt higher post is that of éurvévor of WOrk; (SW). As
per the recruitment rules for the post of Sdrvévor of works .

in MES. the ASW with fo&r vears reqular service in the qrade

and having passed the final examinati@n of the Institution

of ,Survevoré " {India) or eaquivalent is aualified to be

'Dfomoted to the post of SW. It is stated that the aforesaid

recruitment rules which has been laid dowh;yide SRO 39 dated
$.2.85 has been strictly adhered to since last several

vears. Reference., in this connection. can be made of

Endineer~in~0hiéf Branch, Army Hars. New Delhi letter

NO.A/41032/SW/92-93/EIR(0)  dated §.8.92  wherein ~ the
eligibility condition foF promotion to thé post of SQ from
ASW has been reiterated as beinga ASW with four vears
reqﬁlar service in the garade and having passed the
fina}/direét final ’examination of thé Institution of
Surveyvors (India) or equivélehtn X

The copv of th@»SRO-Ndl 39 dated 9.2.85 laving down
the recruitment rules for the post of SW in the MES in
the Ministrv of Defence is aﬁnékedvhérewith and marked
as ANNEXURE-1. * -

The copy of the Engineer-in-Chief Branch Army Har. New

Delhi- letter dated 5.8.92 1$ - annexed herewith and

' marked<as ANNEXURE-2.

- o
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4.4 That since in borth annexures~l aﬁd 2 while preécribinq'
- the eliaibility criteria for promotion to the post of oW
from ASW emphasis héé been aiven to the passing of
Final/Direct Final Examination of the Institution  of

Survevors (India) or eauivalent. therefore. it is necessary

to ascertain as to what does the expression "or eaquivalent”

’ <

sianifies. For this purpose reference can be made of the
P . .

rfecruitment”'rulgs"for ASW contalined in Gazette No. 1581
wherein‘-it has been.stated that for direct ' recruitment in
Survevor of. Works cadre as ASW throuah UPSC the minimum
aualification will 'be a dearee in Civil Engineerina or
equivalent. It has been made clear in thé aféreéaid rules
" that’ a pass . in the .FinaI/Direcf Final Examination - of
SInstitution of Sufveyors is recoanised as the equivalent to

a degree in Civil Engineering.

It is. therefore. -seen that the passina of the
Final/birectd Final Examination of the Institution of
~Survev§rs (India) has been considered to be at‘car with.that
of the Bachellor Dedaree in Civil Enqineefinq of a recoanised

University.

A copy of the relevant part of the recruitment rules
for direct recruitment in the post of ASW is annexed

herewith and‘marked as ANNEXURE-3.

‘4.5 - That :it ‘would be in the fitness. of thinas if the

referenée be méde of the qua}ification laid down by the UPSC
élidible to aépear in the Indian Enqineeriﬁq Services
Examination.  Rere it is pertinent to mention 'that havinag
"aualification of AMIS only thé person is eliqiple to appear

in the Indian Engineerina Service Examination but in the

~

.



6.
event of his oaséinq«the ;aéd examination., he is eliqible to
‘be appointed in the Surveyor of Works cadre only while ‘in
_the Case”of Bachellor of Enaineering Dedree holder. he is
eliaible to be appointed for all ‘the posts including

Survevor of Works cadre.

Copyv- Qf the aualification prescribed by the UPSC.

laving down the eligibility criteria for appearing in
“the Enaineering Services Examination is annexed

herewith and marked as ANNEXURE-~4.

4.4 That UPSC which is thetorincipél°recruitment bodyv . has
mentioned that cahdidates selected for MES Group "a" posts
"will be on probation for a period of 2 vears and they will

be reaquired to pass MES procedure examination during the

‘probation. The applicant has fulfilled tﬁis reaquirement by

" passing "Youna Officers Basic Works Course - 23" held in CME

Pune in 1993 bv the department. UPSC has not mentioned

anvthing reaarding passing qf any other examination for the

promotion to the next arade of SW whereas for "Indian Naval

Armament Servicéf UPSC has categorically mentioned about the

’ depaftmental examination. which the candidates_ will be

. . F] -
reaquired to pass beforé consideration for promotion to the

next hiaher arade.

Vi

A copv. of the relevant post of brief particulars

relating to MES and Inqian Naval Armament Service

prescribed by UPSC is annexed herewith and marked as

ANNEXURE=-5. - = *

4.7 " That the applicant has appeared in the Enqineerinq

. Service Examination 1989 conducted by UPSC and was placed at



W

7.

sl. No. 139 on.the overall seniority list of successful

: . _ ‘ r . .
Civil Enqineerinq candidates for the examination. but he

received the appointment letter fxrst time on 30.7.92 under
Govt. of India. Mlnlstrv of Defence New Delhi letter No.
75628/2076/1391/0(ﬁppt) dated 30.7.92 and subseauently vide
MQ CECC. letter No. 901010/2/2859/EIB dated 29.9.92 and
thereafter 'he Joined the servic&. on ’21,10.9é at Chief
anineern Barellv zone as Assistant ‘survevor of WOPK¢ with a
basic. salarvt of Rs. 2200/~ per . month with other qsual
allowancés. Further. prior to the abpoointment in MES. he.
had been servina as ﬁgsistant Ehéineer4 in U.P. -Bridge

Co;ooratioh) (U.P. Govt. Undertakina). Lucknow in the pav
scale of Rs. 2200~?5~2800wEB~100w4000/*‘and' by virtue of

approximately: six vears service in UP State Bridae

Corporatlon, Lucknow, ' he was drawinq 3 basio pay of Rs.

CR575/~ plus all usual allowances at the tlme of relievinag

that depantmegt.

Accordingly. . the applicant had taken up the case with

the Secretary, Ministry of Defence, New Delhi for protection
of the pay which has been acceded to by Ministry of Defence.

New Delhi under their letter No. 75628/SKG/EIRB/707/DfAptt.)

dated 27th July 1995 vide which the basic salary clause of

the apooiﬁtmént letter issued by them have been amended and ™7 *.

also Enq1neerw1n~0h1ef s . has directed CRO (Officeri Delhi
under thelr letter No. 75628/G@n/EIB dated 4.8.95 for taking

NeCRsSSary act1on for the fixation of the appllcant pay as

per the direction of Govt,of Indla" Ministry of Defence. New

Delhi which is still under process.
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The "All India Seniority of Asw" was circulated
under - Enqineer?in~0hief”s letter No. A/41033/ASW/ . 95~

96/EIR(0) - dated 3.5.95 and the applicant was not placed at

yiﬁs'aobropriate seniority as defined by UPSC and was olacéd»

down - below keepina in mind the joinina date of the service

“in Military Engineer Service. From the sequerice of events

stated above. it is apparent that.late appointment of the

aoblicant in Miliﬁarv Engineer Service was 'dué to the
circumstances for which ﬁhg apélibant cannot ?el held
responsigle and of §ourse ‘the applicant has SUffered
irreparable loss- by this"act of Govt. adencieg; Accordinalv.
the matter was reférred to Enqiﬁeer~in~0hief’é Branch under
letterl.datedf4.§.9$- Subseauently the "All India Seniority
of ASW! -was amended vide Engineer-in-Chief’s Branch letter
No.A/41033/ASW/95;96/EIRf0) dated 31.10.95 duly taking care
of'oositioh/rank defined by UPSC but the same was not  taken

-

éére"of 'in the approved panel of SW issued under letter

No.A/41032/5W/95-96/EIR(Q) dated 20.12.95.

7
\

Copy of the Memo dated 20.12.95 formina the panel for

‘pkomotion to the arade of SW in MES is annexed

herewith and marked as ANNEXURE-6.

4.8 That the appointment of the applicant too late in the

P

day for the applicant resulted in non-completion of ' four

vears services as ASW in the department at the time when

" panel of  SW dated 20.12.95 was considered. for which the

appblicant has lgéf valuable time:.due to the default of the

¥

Govt. agencies and for which the applicant is not

responsible. The applicant was eligible to be promoted.

2

v ecimOE e
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'4.9. That soon thereafter vide Memo dated 20.12.95 of the
Enqineer—in40hiéf’s Branch Army Headauarter. New Delhi. the
pahel formed . for. promotion to the grade of SW in MES
approved the names of ASW for officiatinq promotion to the
arade of SW in MES against vacancies for the vear 1995-96.
In this panel. the nhames of the responaent Nos. 4 and 5
 appeared while the name of the applicant did not find place
in the sémen That‘at ceﬁtain poinht bf time. the applicant’s
colleagues brought intovnotice the factsthat Chief Enéineer,
" Shillong Zone has made it cleér to them that passing of
Direct Finél" (Sub-Div.II) ' Ekaminatién cohducted by
Institution of Survevors is essential for beina considered
for promotion to the post of SW but till‘date the department
has not infimated the necessirty of aualifving the 6irect
Fiﬁal' (Sub—Div;II) Examination conducted by Institution - of
Survevors to the applicant. |
4.10 That the férmatioﬁ of panel yide Annexure~§ bdistressed’
'and“dismaved"the applicaatﬁinasmuch as the Eespondent Nos. 4
and 5 are juniors to fhis applicant 1in' terms.of all . India
Seniority List of Assistant Survevor of‘ Works  dated
3.5.95 and subseauently amendéd vide letter dated 31.10.95.
It is stated that in the aforesaid All India Seniority List
of Asw}' the appliCan?’s name is at Sl. Né. 5%9A while the
names of the:resbondent Nos. 4 & 5 are below him. It is,
theréfore;- stéted that pursuant to the formatiop of panel
“for promotion to tﬁéghradé.pf SW. in MES dated 20.12.95. the
respondent ﬁos~'4 & 5 who are juniors to the applicant were

promoted to the post of SW superseding the applicant.
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10,
Copy of All India Senioritv List of ASW dated 3.5.95
and amendment dated 31.10.95 is annexed herewith and

marked as ANNEXURES-7 and 8.

4.11 That . beinga aqarieved by his supersession and

deprivation of promotion to the post of SW., the applicant

submitted a representation dated 29.1.96 to the Enaineer-

in-Chief’s Bréhch Kashmif Mouse, Army Headauarters. In the

" aforesaid representation of his., the applicant highliahted

the follohihq issues

- (a)

(k)

(e)

As per the terms and conditions of Ministrv of Defence’s

letter No. ?562872b76/139l/(0)/ﬁbbtt' dated 30.7.92

ogrsuant to hhicﬁ_the applicant was appointéa' as ASW
and .also Enqineer~inwcﬁief’s Branch lafter . of
appointment bearina No. 75628/2076/EIB dated 31.8.90.
the feéuireméﬁt‘ of passing the examination of Direct
Final (Sub~piv,II) Examination was notified bv the UPSC
whiqh is the principal recruiting andv autonomous body

meant to aild and advise the Government for recruitment

to wvarious posts under Union Government as per the

~Constitution of Indian

—

The reauirement of qualifvina the Direct Final (Sub-

Div.II) Examination has nrot been intimated by the

department till date to the applicant.

The majior intakevfor the'post of ASW @as of departmental

promotees who are promoted from the arade of . Survevor

Assistant Grade~I (Group "C" post) to ASW (Group A"

post) and majority of them were not Enaineering Graduate

and hence thev were reaquired to qualify the examination

g



1.
of Direct Recruit (Sub-Div.II) Examination as oper the
extant'rules,
(d) The listinq ‘toaether of departmental promotees with
direct recruit QSW‘therebv pqua#inq the diploma holders

with Civil Enaineerina Graduates is itself unjustified.

(e) As per the terms and conditions notified at‘tﬁe time of
recruitment/aooointment; the Vapplicant had alreadv
cleared the VYouna Officers Basic Works Course No. 23
which is a departmental course.

(f) The Directo Final'(Sub~Div“II) Examination conducted by

the Institution of Survevors 1is eauivalent to a

Bachellor Dearee of Civil Enaineering as per the various
letters issued by the Enaineer-in-Chief’s Branch after
approval of the Ministry of Defence.

(a) The Direct Final (Sub-oiv"iI) Examination conducted by
an independent body i,e.*Institution of Survevoré is not

. \
a ' departmental examination and hence clearina the same

cannot be an essential aualification for being

cohsidered for promotion from asSW to SW.

apart from the above mentioned around, the applicant
urded various other arounds in his representation. But till
this wverv date there has not been any response - from the

competent authority in reaard to the same.

¥

Copy of the representation dated 29.1.96 is annexed

herewith and marked as ANNEXURE-9.

4.12 That it is pertinent to mention here that.the maior’

intakevfor_the post of SW is that of departmental promotees
who are promoted from the qrade of Survevor Assistant Grade-

I to ASW and majority of them are not Enaineerina - Graduate.

[ V.
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Becausé of being promotees thev have also not come throuah

UPSC amamination. It is stated that the aualification of

passing the Direct Final. (Sub-Div.II) Examination conducted
by the Institution of Survevors mav be necessarv .in regard
to these promotees but in case of direct recruit Engineering

‘Graduates who have come throuah UPSC Examination and have

been'appointed directly as Assistant survevor of Works., the

\Qualification of clearinga the Direct Final (Sub-Div.II)
Ekamin;tion conducted bv‘the Institution of Survevors cannot
be fhe parameter or nece&sary'elﬁqibilitv criteria for being
considered for the.ourooée_of promotion to the next higher
arade of SW. It is stated that the competent éuthoritv by
ﬁisintéroretinq the extaﬁt'rules has made the aualification
of clearing the Direct Final.‘(éub~oiv711). Examination
necessary for being considered for promotioﬁ to the post of
SW. By doina “this, the competent authority  has also
equated the deparfmental promotees with the direct. recruit
::lualified~ Enaineerina. Graduates. It is stated that this
cannot be befmitted'inasmuch'hs the direct recruits sele;ted
by ' the UPSC constitute a'aistinct'and separate class and
Qannof be eduatéd‘at par with the deoaftwentai promotees.
-Therefore, clearina of examinatiqn of Direct Final (Sub-
Div.II) - Examination conddcted by the Institution of
Surveyoré whiéh‘is made handatorviin case of departmental
promotees cannot be made applicable in case of ASW appointed
directly .throuah the UPSC as they are already minimum
araduates in Civil Engineering and have been selected
throuah UPSC on the basis of meritorious'oerfgfmance. Hence
equating these direct recruits with the opromotees and

compellina the former to clear the Direct Final (Sub-Div.II)
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Exaﬁination for promotion to the arade of SW is hiahlv

©- 13

unreasonable and arbitrary and not in conformity with the

rules.

e

4.13 That the instant case is a 'fit case whérein the
proposition of next‘ below rule can be applied and the
applicant in tgfms of his senioritvy in all India Seniority
List "of ASW may be promoted to the post of SW and his name
be inserfed in between the name of MES/439115 - Shri
Braﬁmanandé Sinah éﬁd ME5/18954? ~ $hri S. venkateshwar Rao
in the list of panel circulated vide Headauarter letter

No.a/41032/sw/95/96/E1R(03 dated 20.12.95."

4.14 That.this application has. been filed bonafide and to

secure the ends of justice.

%.GROUNDS FOR RELIEF WITH LEG&L PROVISIONS :

5.1 That passing tﬁe_Direct Fiﬁal (Sub-Div.I1I) Examination.

conduéted by the Institution of Survevors is not the
\ ) s .

qualification prescribed uhder the extant rules and the

competent authéritv’s insistence upon'the same is not in

conformity with the iaw and the same is unreasonable and

arbitrary.

5.2 That the competent authoritvy’s reauirement of clearing

the -Direct Final (Sub=-Div.II) Examination conducted by the

Institution of Survevors is in contravention of SRO 39 dated
9.2.85 prescribing. the recruitment rules for the post of

survevor of Works in MES., Ministrv of Defence.



©

] | | . | %(?;

14.

5.3  That the expréssion “or nquivalnnt" ‘used in the

ellQibllltV condition clearlv slqnlfles the d1st1nct1on that
has been made between the qual1fioat1on which the
departmentél promotees and the AaSW recruited ‘directly
throuah UPSC.'miqht resoeptivelv possess. The expression
indicates ' that the aualification of direct reéruits ‘and
deoartmental oromotees miaht not be slmllar and in the event
of dlrect recruits possessing an. equ1valent auallflcatxon

mlqht not clear the examlnatlon requlred for the promotees. -

5.4 That ‘the applicant having aualification as Bachellor
and Post Graduate in Civil Engdineering Dearee and havina

come through the UPSC conducted examination, is . not

. reauired to clear the Direct Final (Sub~Div.II) Examination

conducted bvtpé Institution of Survevors.

5.5 ‘That'_the major intake for the post of ASW 1is of
departmental promotees who are.oFoﬁoted from the garade of
survevor Assistant Grade~1 to ASWs and majority of them are
not Engineering Graduate and hence thev are requ1red to
aualify  the examlnatlon‘ of Direct Final (Sub=-Div.II)

Examination as per the rules prevalent but the same does not

‘hold good in case of direct recruit ASW like this aoplicant

becadse they hold & dearee of Bachellor of Civil

Engineering.

.6 That the Direct Final (Sub-Div.II} Exémination of
Institution of Survevors is eauivalent to a Bachelor Dearee
in Clv11 Enqlneerlnq as per the various letters issued by
the Enagineer—-in-Chief’s Bnaqch ‘after approval of the

Ministrv of Defence and hence those possessina the Bachellor

&
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Dearee in Civil Enaineering cannot bemade to clegr the
Direct Final (8ub~Div,iI)‘ Examination in order to be
considefed for promotion to SW.

5.7 ‘That the Direct Final  (Sub-Div.II)  Examination
conducted by an independent body i.e. the Institution of
Survevors is not a departmental examination and  hence it

cannot be a necessaryvy qualification for making promotion to

the post of Higher Grade of SW.

5.8 That the. direét ‘reéruits selected bv the UPSC
constitution a distinct and separate class and cannot
equatéd at par with the departmental promotees therefore.
clearing of examination of Oirect Final (Sub~6iv.II)
Examination condﬁcted by the Inétitqtion of Survevors which
isl made mandatory in case of departmental promotees cannot
be madé abpliéable in case of direct recruits appointed
direct through gﬁSC as they are alreadv.minimum'Gréduates in
Civil Enhineérinq and have been sélected throuah UPSC on the
basis of their meritorious oerfofmancé, Hence eauating the
direct recruits with that of promotees and compelliﬁq the
former to clear the examination of Institution of Survevors
which promotees are reauired to élear‘for promotion to SW is
highly unreasonable and~arbitrarv.and not in conformity with

the rules.

6. DETQILS OF REMEDIES EXHAUSTED =

e e S S~ — = " VY WY A VAP S G T A S A YV WA S AR TS A el

-

That the appllcant declares that he has exhausted all
the remedies available to him. As in the 1nstant case ho
other alternative remedy is available to hlmn the applicant

has come before this Hon’ble:Tribunal.

<
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7. MATTERS NOT PREVIOUSLY FILED OR PENDING
IN ANY OTHER COURT =

The aoolicgnt. furthef .declares that he héS’ not
previously filed any abplicatién, writ :petition or suit
-reqardinq. the ‘qrievances in‘ fésoect of  which _ this.
applicationis made before any Court or any other Bench of
the' Tribunal or any other authorltv nor any  such
aoplibétion. writ'petition or suit is pendinq.betore any of

thém;

‘8. RELIEFS SOUGHT =

Under the facts and circumstances  stated above.

applicant prays that :

8.1 Direct the'respoﬁdénﬁ Nos. 1.2 and 3 to consider the
case of UPSC gualified’ direcf recruit Indiaﬁv

' Eanneerinq SerVices Officers-fof pfomotion to the post
of .8W without asking to cléarvtheloirecf Finél - (Sub~

- .Div.II) Examination.

Direct the reépondent Nos. 1.2 and 3 to oromote the'

&
N

”aoolicant to next qrade of Survevor of Works _and to
show hls name between the names of m&s/439115 - S$hri
Brahmananda  Sinah.  and MES/189647 < -° Shri .
'Venkateshwér Rao in the list of panel circulated 'vidé
!Headquafter letter No. 1032/SW/95~96/EIR(0)  dated

20.12.95. SR .

8.3 Direct the respondent Nos. 1.2 and 3 to fix the pav
scale of the applicant : of next~5hiqher. arade of

survevor of Works from the date of panel i.e. 20.12.95.

§
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8.4 Direct the respondent No. 3 to fix/protect the pav and
allowances on joihning MES as per the orders of Govt.
of India. Ministry of Defence. New Delhi letter No.

75628/SKG/EIB/707/0D(Apptts) dated 27.7.95.

‘&.5% Pass anvy other or further order or orders as this

Hon’ble Tribunal mavy deem fit and proper in the facts

and circumstances of the case.

»

8.6 Cost of this application to the applicant.
' ‘ /

-

. INTERIM ORDER PRAYED :

——— - - e s M WA e e M Y WA

‘In the interim. be further bpleased to direct the
respondent Nos. 1.2 ahd 3 that durina the pendency of this
case any further supersession made ignorina this applicant

shall be subject to the result of this case.

" The. application is filed through Advocate.

" 11. PARTICULARS OF THE I.P.O. :

11.1 I.P.O. No. : @.0M. B{L&oR.
n 8.6,

11.2 Date

11.3 Pavable at Guwahati.

e

12. LIST OF ENCLOSURES :

B S b

.As stated in the Indéx.

verification ....a...

S

A TR

-

%
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4

VERIFICATTION

A e ad e S A A i e s e W e A AR VAR A S M S s St S

I. Shri Sujav Kumaf Gupta. éon of Shri A.K. Gupta. adged
about 32 veérs..at present workina as Asstt. Survevor .of
Works, Military -Engineer Servicés~ C/0 CWE, Shillong. Spread
Eaale Falls, Shillona~11. the applicant. do 'Herebv verify
and state that the statements made in Déréqraphs 1 to 4 and
& to 12 aré,tﬁue to my knéweldqe and thgée made in 6araqraph
5 are true to mytleqal advice and I have not suppressed anv

-

material facts.

. - - - - ° - P L
Aand I sian this verification on this the %afh day of

-

July 1996.

| . . . N | g an )

FooTAY Kunek GOPTA)
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RECRUITMEV RULES FOR THE POST OF SURVEYOR OF WORKS IN
MILITARY ENGINEER SERVICES IM THE MINISTRY OF DEFENCE

e ans s A o A A A TS A5 RS S Yo s AR A Al B T SRS At At At Yo S AR S VAL S AAS AR A A S S WA WA AR GRS el VOAS A4S SRS A4A MAAE VA s Mpst A0t W A W AN U ST S s e e et

SRO Mo. 39 ' . Dated : 09 Feb 85
1. Mame of post = Survevor of Works
2. No. of post 108 (1985)

subiject to variation
depending on workload

%. Classification « Military Engineer Services

Group "'A" Gazetted
Non~-Ministerial

Rs. 1100 (6th wvear or

4. Scale of pav
- under ) =50-1600/~

T2

% Whether selection post or @ Non-selection
non-saelection post

2

&, Age limit for direct

Not application
recruits.

7. Whether benefit of added : Mot applicable
vears of service admissible
under Rule 30 of the Central
Civil Services (Pension)
Rules, 1972.

%, Educational and other = Not applicable
qualifications reauired
for direct recruits.

9. Whether age and educational: Not applicable
aqualification prescribed
for direct recruits will
apply In the cae of
promotess .

10.Period of probation = Not applicable
if anv.
~Al.Method of recruitment + By promotion

whether by direct recruit-

‘ment or by promotion or by

deputation/transfer and

percentage of the vacancias

to be filled by various

fnethods . Contd. ..R/2.

Attegted.

yocate .
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In case of recruitment by
promotion/deputation/
transfer grades from
which promotion/deputa-~
tion transfer to bBs made.

12.

Examination

14. If a Departimental Pro-
motion Committes exists

What is its composition.

»
"

C
P

Circumstances in which
Union Public Service
Commission is to be
consulted in making
recruitment.

14.

<

t

Attested:

26—

2\
annex. 1 contd.

PROMOT IOM

pssistant Survevor of Works
with 4 vears reqular ser-
vice., in the grade and hav-
ing passed the Final
of the
Institution of the Survevors
(India) or eauivalent.

Hote: For the purpose of
counting the above period
the reqular service rendered
by the Assistant Survevor of
Works in the eauivalent post
of fsistant Executive
Enqineer (Enar. Cadre) in
Military Endineer Services
prior to 4th  January 1981
shall also taken into
account.

be

Group A" Departmental
Promotion Committee

For considerinag promotion
and confirmation

1.Joint Secretary -Chairman

2. 0irectof of Personal
Member .

ansultation with the Union
ublic Service Commission

not necessary while making
selection for appointment

o the post.
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ANNEXURE~2
PRIORITY

Tele : 3019687 Coord & Pers Directorate/EIR(0)
Engineer-in-Chief’s Branch
Aarmy Headguarters
“DHQ PO Mew Delhi-110 011

aral lSZ/SN/?Z“?E/EIR(O? 05 Aug 94

DRPC  FOR PROMOTION FROM ASSISTANT SURYVEYOR OF WORKS TO THE
GRADE OF SURVEYOR OF WORKS

1. Reference this HO letter No.A/41033/4SW/L/92/EIR(O) dated
0% Jan 92. ’

2. DPC to the arade of Survevor of Works is scheduled to be
held shortly. As per the Recruitment Rules the eliaibility
conditions for promotion is as under @

“ASW with 4 vears regular service in the arade and
havinga passed the Final/Direct Final Exam of
Institution of Survevors (India) or eauivalent.”

Mote = For the purpose of countina the above period of
eligibility for promotion., the reaular service
rendered by the ASW in the eauivalent post of AEE
(Engr. Cadre) in MES prior to 4th Jan 8% shall also
be taken intd account.

% You are reduested to forward the consolidasted intearity
certificate of all the eligible ASWs upto S1. No. 70 as per
the Seniority List of aWs circulated vide this HQ letter
under reference. If anv of the officer is inveolved 1in  any
disciplinary/vigilance/Spl. case., or otherwisse. necessary
particulars be given. The intearity certificate should be
sianed by an officer not below the rank of Addl. Chief
Engineer or eauivalent., in the prescribed proforma.

4. While submitting the intearity certificate please ensure
that the instructions as contained in 00OFP & T OM No.
2201171/91-Estt.(A) dated 31 Jul 91 are complied with
according to which the following categories of persons will
ba considered as inveolved in disciplinary case :

{a) placed under suspension

{b) Cahrae sheet has been issued or the disciplinary
authaority has decided to issue a charge sheet., and

{c) Prosecution for criminal charae is pendina or
sanction for prosecution has been ssued  or  a

i
decision has been taken to accord sanction for
prosecution.

Bttested.

OCAYS .

&



Annex. 2 contd.

In view of the above, please ensure that onlvy above twpes of
cases are reported as involved in disciplinarv/SPE case
stc. Merely being asked as a witness for court of inauiry,
Board of Officers or being blamed by & court of inauiry or
registration of case by the SPE or receipt of complaint
agqainst an individual should not be redgdarded as having
involved in disciplinarv/SPE/Vigilance case.

o

5. Please also specifically cofirm whether the above
mentioned officers have passed the Final/Direct Final Exam
of Institution of Survevors(India). If so. a copy of Part II
order notifving the casualty mav also please be forwarded
For our record.

&. Particulars of individual belonaing to SC/ST communities
may be furnished separatelv.

7. The above information/documents alongwith consolidated
intearity certificate should reach this HQ by 2éth aAug 92
for holding DPC to the arade of 3urvevor of Works.

sd/~

{ M Prahalada Rao )

340

OFfa. SO 1 Enars(Pers)/EIR(0)
Engineer~in~Chief.

Altegted,

Advosas,
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ANNEXURE-3

EXTRACT

-—————— -

Recruitment Rules - A.S.W. (ASSTT. SURVEYOR OF WORKS
EQUIVALENT TO ASSTT. EXECUTIVE ENGINEER)

(Refefence - Gazette No. 1581 of 17 Sep 49 as amended)

Direct Recruitment in the pést of A.S.W. through U.P.S.C.

The minimum qualification will be a degree in Civil
Engineering or equivalént (A pass in the Final/Direct Final
Examination in Building an quantity Surveving of the
Institution of Survevors is recognised as ‘'equivalent to

degree in Civil Engineering).

(Clarification made vide Engineer-in-Chief’s Branch. Army HQ

letter No.A/40001/SW/EIR dated 19 Jul 78).

- o> At —— - o~ . A G W - A e e S G S A e e i A e M S v AN G A v —— - W - -
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ANNEXURE-4

{ EXTRACT )

QUALIFICATION PRESCRIBED BY UNION PUBLIC SERVICE
COMMISSION  VIDE NOTICE DATED 27TH FEBURARY 1988

qwmw*vwwwwww\nlwwwwmwwiwwmvwwwu-«v-u»‘»Ww—v—#—ﬂm——-«wwh—*‘\vw~ww-‘-“mwmwwww~%<m-~wm‘~www*«~

&. & candidate must have

fa) obtained a dearee in Endinearina from a University
incorporated by an aAct of the Central or State Lealislature
in India or other Educational Institutes established by an
act  of Parliament or declared to be deemed as Universities
under Section 3 of the University Grants Commission Act.
1956, or

(B) passed Sections A and B of the Institution Examinations
of Tthe Institution of Engineers {Indial. or

c) obtained a dearse/diploma in Enaineerina from such
foreian Universities/Callede/Institution, and under such
conditions as may be recoanised by the Government for the
purpose from time to time ; or :

DY passed in the Graduate Memberahip Examination of the
Institution of Electronics and Telecommunication Engineers
{India). or

(E) passed Associlate Membership Examination Parts II  and
ITI. Section @& and B of the peronautical Society of  India,
or

(F) passed Associate Membership Examination (Sections A and
8) of the Institution of Mechanical Engineers (India). or

(3) passed Graduate Membershio Examination of  the
Institution of Electronics and Radio Enaineers. London held
after MNovember. 1959.

The Graduate Membership Examination of the Institution of
Electronics and Radio-Engineers, London held prior ta
November 1959 is also acceptable sublect to the following
conditions @ :
i
{1) that the candidates who have passed the examination held
prior to Movember 195%. should have appeared and passed
in the following additional papars. accordina to post-
1959 scheme of Graduate Membership Examination.

(i) Principles of Radio and Electronics 1 (Section”A")

(ii) Mathematics (Science "B")
Attesjed:

YOORE
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Annex. 4 contd.
(21 that the candidates concerned should produce

certificates from the Institution of Electronics and
Radio Engineers., London in fulfilment of the condition
prescribed at (1) above. :

Provided that a candidate for the post of Engineer., Group A.
in Wireless Planning and Coordination Wina/Monitoring
Organisation. Ministry af Communications, Indian
Broadcasting (Enaineers}. Service and Indian. Maval armament
Service (Flectrdnics Engineering Posts) 3 mav possess any of
the above qualifications or the aualification mentioned
below namely o ‘

M.8c. dearee or its eauivalent with Wireless Communication.
Electronics, Radico Phyvsics., or Radio Endgineering as a
aspacial subject. '

Hote 1 1 A candidate who has appeared at an examination the
passing of which would render him gducationally
agualified for this examination, but has not been
informed of the result., may apply for admission to the
examination. A candidate who intends to appear at such
a qualifving examination mayv also apply. such candidates
will be admitted to the examination., if otherwise
eligible but the admission would be deemed to be
provisional and subject to cancellation., if thevy do not
produce proof of having passed the examination as  soon
as  possible. and in  anv case not later than 15th
December, 1988.

Kok

Ltte =18

voeado .
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RELEVANT  PART OF BRIEF PARTICULARS RELATING TO MILITARY
ENGINEERTNG SERVICES AMD  INODIAN MAVAL  ARMAMENT SERVICE
PRESCRIBED BY U.P.S.C.

~

. MILITARY ENGINEERING SERVICE. GROUP A

fal The selected candidates will be appointed on probation
for a pericd of twoe vears. A probationer during his
probationary per i od may be required to PASS such

departmental and language tests asg Gavernmant nay
praeascribe. If dn the ovinion of Government the work or

conduct of an officer on probation is unsatisfactory or
shows  that he is unlikelvy to become efficient or if the
probationer fails to pass the prescribed tests during the
pariod Government mav discharae him. On the conclusion of
the period of probation. Government may confirm the officer
in  his appointment or if. his work or conduct has in the
opinion of Government been unsatisfactorv. Government may
@ither discharae him or extend the period of probation for
such further periods as Government mav consider fit.

Probationers will be reauired to pass the MES Procedure
Supdts. (B/R & E/M)-Grade I Examination and Hindi Test
during their probationary period of two vears. The standard
For Hindi Test should be "PRAGYA" (eauivalent to
Matriculation standard).

(11, The selected candidates shll if so reauired be liable
to serve as Commissioned Officers in the Armed Forces
for a period of not less than 4 vears including the
period spent on training., if any :

Provided that such a8 candidate -~

(i1 shall nat be reguired to serve as aforesaid after
the expiry of ten vears from the date of
appaintment.

1

(ii) shall not ordinarly be reauired to serve as

aforesaid after attaining the age of forty vears.

IT. The candidates shall also be subject to Civilian in
Defence Service (Field Liability) Rules of 1957
published under SRO MNo. 92. dated 9th March 1957. They
will be medically examined in accordance with the
imedical standard laid down therein.

(¢) The follmwinq‘ar& the rates of pay :
(a) Asstt. Executive Engineer/fsstt. Survevor of Works -
Z2200-75-2800~-ER~100~4000

(b)Y Executive Endineer/Survevor of Works -
A000-100-3500~125~4500

Attested.

vOoCate



Annex. 5 contd.
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(c) Superintending Engineer (Ordinary Grade)/
Superintendina Survevor of Works (Orndinary Grade) -
3700~125-4700~150~5000

(d) Superintending Enaineer (Selection Grade)/
superintending Survevor of Works(Selection Grade) -

~

4500~150-5700 -
{e) Deputy Chief Enqinser — 300-125-4700-15%0-5%000

(f) Chief Engineer (Level-II1)/
Chief Survevor of Works(lLevel-II1)
5100-150~5700

{a) Chief Engineer (Level-I11/
Chief Survevor of Works (Level-I1)
5900~200«6700

(B) INDIAN NAVAL ARMAMENT SERVICE

- A - M A A WA A s Yl A A A AAS ar e o o B Tt Ve S B A s

{a) Candidates selected for appointment to the service will
be appointed as probationers for a period of twe vears
which period may be extended at the discretion of the
competent authority. Failure to complete the probation to
the satisfaction of the competent authority will render
them liakle to discharae Tfrom service.

(b) The appointment can be terminated at any time by giving
the reauired period of notice (one month in the case of
temporary  appointment and three months in the case of
permanent appointment bv comnpetent authority). The
Government. however, reserves the right of terminating
services of the appointees forttmith or before the expiry
of the stipulated period of notice by making pavment of a
sum  equivalent to pay and allowances for the period of
notice or the unexpired portion thereof.

() They will be subject to terms and conditions of service
as applicable to Civilian Government Servants paid from the
Defence Services FEstimates in accordance with the orders
issued by the Government of India from time to tlme_ They
will be subjected to Field Service Liabilitv Rules., 1957 as
amended from time to flme. '

{d) They will be liable for transfer anvwhere in India or

‘abroad.

(2) Scale of pay and classification - Group A Gazetted.

(i) Deputy Armament Supply O0fficer. Grade-II
Rs .2200-75-2800~EE~-100~4000

(ii) Deputy aArmament Supply Officer. Grade-~I
Re. 3000-100~3500-125-4500

(1ii) Naval armament Supply Officer (Ordinary Grade) -~
Ra. 3700~125-4700~150-5000

Attes .

PSP e
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Aannex.5 contd.

{
(e
H

fivy MNaval Armament Supply O0Fficer (Selection Grade) -
R& .. 4500~150~5700

(v} Director of Armanent Supply - R$.5900-200-4700
() Prospects of Promotion to higher arades -

i) Deputy Armanent Supply O0fficer. Grade 1 DASOs Grade 11
with 5 vears service are eligible for promotion to the
grade of DASO Grade 1 in the scale of pay of Rs. 3000~
4500 on the basis of selection on the recommendations
of DOPC provided that only thosse officers will be
considered for  promotion who have passed the
departmaental examination which may be held after
technical traininag course or the dMNaval Technical
Staff Officers course at the I1.A4.T. Kirkee.

(ii) Maval armament Supply OFficer (Ordinary Grade) =

Deputy Armament Supply O0fficer., Grade I with 5 wvears’
service as such as eligible for promotion to the arade
Cof Naval Armament  Supply Officer (Ordinarvy Grade) in
the pav scale of S. JTD0-5%000 on the basis of
selaection to be made by the appropriate DPC.

(iii) Naval armament Supply O0fficer (Selection Grade)

Maval Armament supply Officer (Ordinary Grade with 5
vears - service as such are eligible for. promotion

0

the arade of Maval Armament supply Officer (Selection
Grade) in the pav scale of Rs. 4500-5700 on the basis

of selection to be made by the appropriate DPC.
(iv) Oirector of Armament Supplwy =

Maval Armament Supply O0fficer (Selection Grade) with 3
vears” . service in the grade(s) are eligible for
promotion  to the garade of Director of Armament Supply
in  the pavy scale of Rs. 5%900-6700 on the basis of
selection to be made by the appropriate DRC.

{iv) Oirector of armament Supply o

Maval aArmament Supply Officer {(Selection Grade) with 3
vears® service in the gdgrade(s) are eligible for

promotion to the grade of Director of armament supply
in  the pav scale of Rs. 5900-6700 on the basis of
selection to be made by the appropriate DPC.

The reguirements for promotion to next higher grade., as laid
down above, are  those of minimum eliqibility and that
promotion in the grade concerned will take place subject to
availability of vacancies onlv.

Note @ The pav of  the Government servant who held 3
permanant post  othgr than a tenure post in a

substantive capacity immediately prior o his
appointment as a probationer may be requlated subject

_éﬂtte et

VOocate .
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annex. 5 contd.

to the provision of P.R. »om(1) and the corresponding
article in CSR applicable to probationer in the Indian
Mavy .

{g) MNature of duties and responsibilities attached to the
post of Deputy armament Supply Officer Grade II in the
Indian Mawy. Ministry of Defence.

(i) production., planning and direction of work relating to
repair. modification and maintenance of armaments.

incorporating variocus mechanical electronics and
electrical devices and systam production and

productivity.

{ii) Provision of machinery. electronic and electrical
eguipment for repair. maintenance and overhaul.

{iii) Development work to establish” import substitutes.
preparation of indigenous desian specifications.

{iv) Providina of mechanical electronics and electrical
spare of armanents. .

(v pPeriodical calibration testinafexamination of sub-
assemblies and assemblies of mechanical electronics
and electrical items of armaments (missles., torpedos.
mines and guns) measuring ingstruments, étc.

ivi) Providina logistic support in respect of armament
etores to Fleet and Haval Establistiments.

(vii) Rendition of technical advice to the service in  all
matters relatinag to mechanical. wlectronic and
electrical enaineerina in respect of armaments.

Attesica

Advocste
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ANNEXURE -6

Tele = AF 2358 Headauarters,
Chief Enainser (AF).
Shillong Zone.,
Elephant Falls Camp
Monglwver Post
Shillong-793009

R1222/5/237/E1IB 17 aug 95
CWE (AF)Y Gauhati
CWE (AF) Kalaikunda
CWE (aF)Y Jorhat
PROMOTION CRITERIA FROM asSW TO SW

L. A copy of HQ CEEC letter No.l31051/2987/Engrs/Z1/EIR  dt.
NZ Aug 95 is fwd herswith for vour info clease.

Sd/~
( HP Mehra )
GEE B/R

S0 3 (Pers)
For Chief Engineer (AF)

Copy to :

£ 8 Smc. Tor na please’

E-7fy Sec -~ for info please

& copy of HQ CEEC letter No. 131L051/2987/Enqrs/21/EIB  dated
02 Aua 95.

S ABOVE

1. It is intimated that one of the ASW servina in this
Command had reguested the 3ecretary., Min of Defence to
Clarify whether it is essential to pass the Direct Final
(Sub~Div. II) Examination conducted bv the Institution of
Survevors. 15/7. Institutional Area. New Mohraulil Road. New
Delhi for considering promotion to SW.

2. The case was accordinaly taken up with the higher
authority and E~in~-C"s Branch vide their letter
R/A410033/83W/95~96 FIR(D) dated 25 July 95 have intimated
that Direct Final (Sub-Div.II) examination is must for
promotion from ASW to SW.

&. The above policy mav please be noted for auidance and
Disseminated to wvour units/fmns.

Sd/~ ( R.K. Khanna)
Lt. Col.
SO 11 (Pers)
For Chief Engineer
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ANNEXURE~-7

Coord & Pers Directorate/EIR(0)
Engineer-in-Chief’s Branch
army Headauarters,

OHQ PO Mew Delhi-110 011

No. 1032/SW/95-96/EIR(0) 20 Dec 95

list "a"
PANEL. FOR PROMOTION TO THE GRADE OF
SURVEYOR OF WORKS IN M.E.S.

1. The undermentioned Assistant Survevors of Works have been
approved for officiating promotion te the arade of Survevor
of Works in Militarv Enaineer Services against the vacancies
for the vear 1995-96 .

Ser MES MNo. Names of the officers Date of Birth
S/Shri ’
a. 2&3330 Lalieet Prasad (S/C) ”6 Ot 61
b B06455 Ram Lal Gangotra 27 Mav 4l
e 300254 Jasbir Sinah VYerma (S/C) 05 Mar 63
d. Z201079 Subal Chandra Das 07 Jan 41
@, 210014 Vishnu Datt Gautam 10 Jul 46
f 186178 fshok K. Gupta 15 Aug 62
je 300311 Sushant Kumar 13 tua &4
h. S08901 Mahesh Chander 01 Qct 65
i 439112 Saniesv Kumar Jain 15 Feb 65
k. 485036 Sanjay Kumar Gupta 28 Jan 68
1. 439115 °  Brahmanand Singh 13 Jan 64
m. 189647 3. Yenkatashwara Rao 16 Mayv 66
n. 263373 Indrajit Mandal 14 Gct 646

{(thirteen officers only)

@ The above panel will be operative upto and includina 03
Dec 93 unless reviewed earlier or specifically extended
pevond this date by the Competent Authority.

3. actual appointment of Officers included in  the panel
will be made in the order shown therein subjsct to the
availability of vacancies and issue of aorders for
appointment.

4. The above panel will be subject to the outcome of CAT
ahmadebad Bench MA 586/93 in 0.4. No. 492/93.

Sd/~ (Jaamohan Uppal)
Col
0ir of Pers
For Enginesr-in-Chief
Copy to :

Min of Def/D{Apptts)
Lwigt ZII E)II 1] EH & X F'll

Internal Ela. E1B ~ 5 copies, EL1C., E1D., MIS (Civ)y., SCC
£ Coord-1, EZ WRC, E-&, WRC/aDGETC, DGBR (pers) D's.

Attes.eq.

MMvOcate.
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Coord aur Karmik Nid~shalayn/F1R:0)
[ Lo Pramukh Epginerr Shakha .
T Sena Mukhalaya
U ‘ - Loord & Pers Directorate/E1R(0) -
R ' - Enginser~in=Chicf'g Hranch
Army Headguart~ra
‘OHQ PO, N-~u D~1hi - 110 011
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In the matter of :-
OA No 138 of 1996

SK Gupta............. Applicant

Union of India & others................ Respondents
Written statement for and on behalf of the Respondent Nos. 1 & 3.

L TDS Visakhan, Chief Engineer, Shillong Zone, SE Falls, Shillong do hereby sblemnty
affirm and say as follows :- | : R

o

facts and circumstances of the case. I have gone through a copy of the app]icatior:'l and have
understood the contents thereof. Save and except whatever is specifically admitted in this written
statement the other contentions and statements made in the application may be deemed to have
been denied. I am authorised to file this written statement on behalf of Respondent No 1 &3.

2. That the applicant has filed this original application on the wrong facts. It is specifically
submitted herein that the applicant is not eligible for promotion to the post of Surveyor of works

- as per the Recruitment Rules notified through SRO 39 dated 9th Feb 1985. Annexire ‘A",
- Therefore, his name could not find on the place in the Departmental promotion Committee Select

panel issued under Engineer-in-Chief's  Branch , Ammy Headquarters  letter No
A/1032/SW/95-96/E1R(0), dt 20th Dec 1995. No representation was submitted by the applicant

- to the appropriate authority so that the position could be made clear to him before going to this
~ Hon'ble Tribunal which is a first and foremust requirement of the Tribunal Act. It is specifically
submitted here in that the respondents have strictly acted in accordance with the statuary rules and -
10 violation to the rules have been done. |

3. That the applicant has tried to build up a case challenging the Recruitment Rules framed

by the president of India in exercise of- the power confirmed on him under Article 309 of the
constitution of India on the ground that these rules are a ultravires to the constitution being
violative to the provision of Article 16 of the constitution of India. This ground of the applicant
has no substance. The Hon'ble Supreme Court has held in the case of VK sood Vs. Secretary
Civil Aviation (1993 : 25 : ACT 68 (SC) that in exercise of the Rule making power the ' President
or authorised person is entitled to prescribe the method of recruitment, qualification both
educational as well as technical for appointment or conditions of service to an office or post under
the state. The Rules thus having been made in exercise of the power under Article 309 of the

i
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constitution being statuary cannot be impeached on the ground that the authorities have prescribed
tailor made qualification to suit the individual. The Hon'ble Supreme Court has further held that it
is settled law that no motive can be attributed to the legislature in making law. The rules
prescribed qualifications for the eligibility and suitability of individuals would be tested by Union
Public Service Commission. It is for the rule making authority or for the legislature to regulate the
method of recruitment prescribed qualifications etc. The rules are framed by the persons who are
assisted by the expert body and the Court is never assisted by any expert body in this regard.
Therefore, the Hon'ble Supreme Court has held that the Govt is the sole authority to decide the

" scope and formation of the recruitment rules in any post in the organisation under its control. The

Govt is also the sole authority in respect of all matters concerning cadre management, cadre
structure, composition of the cadre, qualifications, eligibility criteria etc. The authority of Govt
cannot be challenged at any level, therefore, this Hon'ble Tribunal has no ‘jurisdiction over the
issue of framing of recruitment rules. This Hon'ble Tribunal may educitate only on the
implementation of the Rules. Therefore, this original application deserved to be dismissed solely

~ on this ground that the original application is base less.

4. That the answering respondents have no comments to the statements made in paragraph
1() to 1 (i) and paragraph 2 of the applicants.

5. That with reference to paragraph 3 of the application the answering respondent beg to state

that it is clearly stated in the Administrative Tribunal Act section 20 and 21 that before an
- .applicant is filed his case in the Hon'ble Tribunal he should avail opportunity through a
representation to appropriate authority and put up such grievances as prayed in the application and .

should wait for reply, within a period of six months if he does not get any reply and if he is

~ satisfied then the option is open to him to file the OA in the Hon'ble Tribunal. Since the applicant
- has not availed the opportunity and have not applied to the appropriate authorities  for their

grievances, as such, it is submitted that the case be dismissed at admission stage itself as the

e statuary provision of the Central Administrative Tribunal Act have not been complied with.

6. That with reference to paragraph 4 (1) of the application the answering respondent beg to

submit that the position has been made amply clear in the preliminary objection submitted in earlier

- paragraphs as such no further comments are offered.

A That with reference to paragraph 4 (2) of the application the answering respondent beg to

state that the same are admitted being matter of records.

© -8 That réfcrence to paragraph 4 (3) of the application the answering respondeht‘ bcg to state

that the same are admitted being matter of records as well as it is submitted that the Recruitment
Rules are framed by President of India under Article 309 of the constitution of India, which are
statuary in nature and cannot be challenged in court of law except when these are not strictly
adversed to, which is the jurisdiction of the Hon'ble Tribunal/Courts, '

Contd...3/-
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The applicant has himself admitted in this original application that the respondents are
strictly adhering to the Recruitment Rules and all the promotions being made strictly accordingly to

 these rules, hence the applicant has no claim at all,

9. That with reference to paragraph 4(4) and 4 (5) of the application, the answering
respondent beg to state that it is not denied that as per Gazette of India No 1581 it has been stated
that for direct recruitment in Surveyor Cadre as Assistant Surveyor of works through UPSC, the
minimum qualification will be Degree in civil engineering or equivalent. The direct final
examination of Institution of Surveyor of India is equivalent to degree in Civil Engjneering for
recruitment is concerned. The cadre deals specially- the contractual matter/Engineering matters as
well as legal matter on contracts etc. for which the direct final examination is. must suited as per the
recruitment Rules. which are statutory in nature. However, the post of Surveyor of ! Works is
senior class I post which has got more responsibility than the Assistant Surveyor of works and their
duties/responsibilities have been defined in the Military Engineering Service Regulations 1958.
As such it is correctly stated in Recruitment Rules that the passing of Direct final examination is
must for promotion to higher post of Surveyor of works. As there is no point in making
comparison between Diploma and Degree given by the institutions. ‘
It is also specifically submitted herein that the advertisement issued in the form of Gazette
notification inviting the application for combined Engineering Service Examination is only a brief
note giving minimum essential details of various posts, scale of pay etc. Afier joining, service as
per allotment all officers are required to pass certain Departmental Examination and attend the
courses in various institutions and the same is strictly in accordance with the rules and reéulaﬁons
of the Department hence there should not be any grounds in this respect.

10.  That with reference to paragraph 4 (6) of the application the answering respondent beg to
state that as already explained reply to paragraph 8 the Gazette notification is brief note and does
not cater for all rules applicable in the promotional posts hence this can not be taken as grievance.
The officer after joining the Departments Assistant Surveyor of Works must know what is the
basic requirement for their promotion since ignorance of Rules is no excuse. b

In case the applicant was not satisfied with condition of acquiring Departmental prescribed
qualifications he could have represented against the same at the time of joining or immediately
after joining as it involved his future career-and promotions. He had the option to pass the direct

- final examination which is pre condition for future promotion or could have left the service if he so
. ‘IdelSired./ . . 0*

)
!

11.  That with reference to paragraph 4 (7) of the application the answering respondent ‘l'_‘)eg"to '
state that it is not denied that the applicant was replied by Engineer-in--Chief's Branch, Army

‘Headquarters, New Delhi vide their communication A/41033/ASW/95-96/E1R(0), dated 25t1i July

1996 (attached) as Annexure to OA so that all the similarly placed persons should know;thqir
position and requirement of passing the Direct final exam was essential before any Assistant '?

i
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Surveyor of Works is considered for next promotion as Surveyor of Works hence the applicant
was fully aware of his position that he cannot be considered for promotion hence his original
application is ’avoid & without any merit thus, needs no consideration at all.

12.  That wi,th reference to paragraph 4(8) of the application the answering respondent beg to
state that the same are admitted being matter of records and no further comments are needed.,

13.  That with reference to paragraph 4(9) of the application the answering respondent beg to
state that it is not denied that certain junior to him have been selected for promotion to Surveyor
of Works, but it is also a fact that so many senior to the applicant have been left out for promotion
due to not acquiring the requisite qualification i.e. passing of direct final examination of Institute of
Surveyor of India, as such the point raised in this para is not maintainable.

14.  That with reference to paragraph 4(10) of the application the answering respondent beg to
state that it is not denied that applicant might, have submitted the application dated 29th Jan 96 to
respondent No 2 but since the applicant has himself admitted that the respondents have made
position clear above vide Annexure A2 there was no need to give any further reply on the subject
matter. _

'15. That with reference to paragraph 4(11) of the application the answering respondcnt beg to

state that it is not _denicd' that number of persons have been promoted from lower post of Surveyor
Assistant Grade-I who are Diploma holders but since they acquire higher qualification of final
examination of Institute of Surveyors which is basic qualification for the post of Surveyor of

Works hence the applicant's claim is not maintainable,

Further more it is submitted the Department has since created a new post of Junior
Surveyor of Works (JSW) and persons with Diploma will have to be promoted first to JSW and
then ASW and SW after acquiring experience of the department which will take them at least 15
years to reach upto the post of SW. Hence the grounds of the applicant is not enable.

It is incorrect to say that the respondents have misinterpreted the extent rules has made the
clearing of Direct Final (Sub Dir II) examination of Institute of Surveyors of India necessary for
being considered for promotion to the post of SW. As already submitted that this qualification is
special qualification and cannot be equalled with Degree in Engineering to support our view.
Respondents are enclosing herewith a copy of Govt of India, Ministry of Science & Technology
memo No SM/34/002/94 dated 07.09.94 which in clear terms express that the membership of
Surveyor of India is a special qualification and is not equivalent to a degree in engineering
(Annexure "B™-I). The Recruitment Rules are statuary in nature hence their terms and condition
which is part of the post cannot be challenged in court of law being framed under the
constitutional Authority of the President of India.

Contd...4/-
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16.  That with reference to paragraph 4(12) of the application the answering respondent beg to
state that the submission in this paragraph is denied as it is not a fit case in the light of the fact
explained in paral4.11 above. Shri Bralimanand Singh and Shri S Venkateshwar Rao have cleared
the Direct final (Sub Div II) Examination for promotion to SW, so their names were included in

the panel circulated vide our letter No A/41032/SW/95-96/E1R(0) dated 20th December 195

whereas the applicant has not cleared the Direct Final (Sub Div IT) Exam for promotion to the
Gde of SW. Hence question of including his name in the said panel in between their name does
not arise.

17..  That with reference to paragraph 4(13) of the application the answering respondent beg to

state that the applicant himself stated that he appeared in the Direct Final Exam in Sept 95 and
result declared in March 1996 in which he has successfully cleared the said examination. But so
far as including of his name in the panel circulated in 20th December 1995 to concerned on the
basis of successfully passing the same in March 96 is not tenable. = His basic contention of the
applicant that there is no requirement whatsoever for him to clear the above said examination in

- order to be eligible for promotion to the post of Surveyor of Works is not agreed to as the DPC is

conducted on the basis of Recruitment Rules notified through SRO 39 dated 9th February 1985
where. in methods of recruitment/promotions, qualification both educational as well as technical
Departmental Examination and service conditions are framed.

18.  That with reference to paragraph 4(14) of the application the aﬁsweﬁng respondent beg to
state that the application is not - bonafides rather it is baseless which deserves to be dismissed. -

19.  That with reference to paragraph 5(1) of the application the answering respondent beg to

' state that passing the Direct Final (Sub Div IT) Exam, conducted by the Institution of Surveyor is a

prerequisite condition for promotion under Rules 12 of Recruitment Rules for selecting: eligibility
and suitability of the individual. His argument is baseless and not tenable in the eyes of law and

needs to be rejected.

20. . That with reference to paragraph 3(2) of the application the answering respondent beg' to

state that insistence upon clearing the Direct Final (Sub Div I) Exam concerned by the Institution
of Surveyors in terms of recruitment rules is not in contravention of 'SRO 39 dated 09.02.1985 as
recruitment rule is a statuary in nature which has been framed keeping the utilities of service of a
serving group " A’ post, hence this application needs no consideration.
21.  That with reference to paragraph 5(3) of the application the answering respondeént beg to
state that no where it is written in Recruitment Rules that directly recruited ASW through UPSC

‘ie. exempted from passing the Direct Final (Sub Div II). It is also stated that direét recruits

possessing an equivalent qualification are exempted for passing the Direct Final (Sub F ﬁlal 1I) but
it has been made clear in earlier paragraphs that Degrees is not equivalent at all. ‘

Contd...6/-
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22.  That with referehcé‘ to paragraph 5(4) of the application the answering respondent beg to
state that the Recruitment Rules does not indicate any where that a Bachelor of Civil Enginecring
degree and having come through UPSC is not required to clear that Direct Final (Sub Div -I)

Exam conducted by the Institution of Surveyors of India. The application needs no consideration.

23.  That with reference to paragraph 5(5) of the application the answering respondent beg to
state that simply by saying that qualifying the examination of Direct Final (Sub Div II) Exam does
no hold good for them who hold a degree of Bachelor of Civil Engineering is not accepted by the
Department, because passing the Direct Final (Sub Div IT) Exam is a pre requisite condition for all
ASW who is to be promoted to SW. '

24.  That with reference to paragraph 5(6) of the application the answering respondent beg to
state that neither Direct Final Exam of Institution of Surveyors is equivalent to a Bachelor Degree
- in civil engineering nor any letter in this regard has been issued by this Headquarters. However,
the applicant has also not quoted any authority letter for the same. o

23.  That with reference to paragraph 5(7) of the application the answering respondent beg to
state that it is not denied that the Institution of Surveyors who conduct the Direct Final (Sub Div
- I) is an independent body. It is also stressed that it is a essential requirement for promotion to
SSW as per requirement rules which are statuary in natures.

24.  That with reference to paragraph 5(8) of the application the answering respondent beg to
~ state that the applicant's views is not accepted that the direct recruits selected by the UPSC
constitution belongs to a distinct and separate clear and cannot be equated at par with
Departmental promotees with regards to rank and designation. No any separate instruction has
- been issued by the Department that clearing of examination of Direct Final (Sub Div II) Exam is
exempted for the direct recruits selected through UPSC being minimum graduates in civil

engineering. Thus conducting of Direct Final (Sub Div -II) Exam is not arbitrary rather it is
reasonable and is in conformity with the rules. Hence, the application needs to be dismissed at the

admission state.

25.  That with reference to paragraph 6 of the application the answering respondent beg to state
that the statement are not agreed to as the applicant did not submit any representation to the
appropriate authority so that the position could be made clear to him before going to this Hon'ble
Tribunal which is a first and fore most requirement of this Tribunal Acts. Hence this case needs to
be dismissed at the admission stage. -

26.  That the answering respondents have no comments to the statements made in paragraph 7
of the applicant. : S
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27.  That with reference to paragraph 8 (1) of the application the answering respondent beg to

state that Engineer-in-Chief's Branch letter A/41033/ASW/95-96/E1R (0) dated 25th July 1995

- confirming to Shri. Bhavesh Gupta ASW that he is required to pass the exam of Direct Final (Sub

Div II) conducted by the Institution of Surveyors, 15/7 Institutional Area, New Mehrauli Road,
New Delhi, is enclosed. : :

28.  That with reference to paragraph 8(2) and 8(3) of the application the answering respondent

- beg to state that without any valid reason or any authority it is not possible to quash E-in-C's

Branch letter No A/41083/ASW/95-96/E1R(0) dated 25th July 1995 or any other letter issued by
CE Eastern Command quoted by the applicant. L ‘

29.  That with reference to paragraph 8 (4) of the application the answering respondent beg to
state that it is not possible for the Department to consider for promotion to the post of SW to the
case of UPSC direct recruit Indian Engineering Services officers without clearing the Direct Final

Exam (Sub Div-Il) Exam as it is not permitted as per RR.

30.  That with reference to paragraph 8(5) of the application the answering respondent beg to
state that it is not possible to include the name of the applicant in the panel circulated under this
Headquarters letter dated 20th December 1995, as he did not pass the Direct Final (Sub Div I)
Exam, before the date of DPC being a prerequisite condition. However the applicant has cleared
the said exam in March 1996 and his name will be considered for promotion to the post of SW in
next DPC., i

31.  That with reference to paragraph 8(6) of the application the answering respondent Beg to
state that until the applicant is not promoted in next higher Grade of Surveyor of Works, question
of fixing of his pay in next higher scale does not arise.

32.  That with reference to paragraph 8 (7) of the application the answering respondenit bég to
state that until the applicant is not promoted in next higher grade of Surveyor of Works, question
including his name in the seniority list of SW does not arise. :

33.  That with reference to paragraph 8 (8) of the application the answering respondent beg to
state that the Hon'ble Tribunal is requested to dismiss the case as he did not submit any
representation to the appropriate authority so that the position could be made clear to him before
going to the Hon'ble Tribunal which s a first and fore most requirement of the Tribunal Act.
Moreover, it is specifically submitted here that the respondents have strictly acted in accordance

- with the statuary rules and no violation to the rules have been done.

34, That the answering respondents have no comments to the statements made in paragraph
9,10,11 & 12 of the applicant. L

35.  That the applicant is not entitled to any relief sought for in the application atid the same is

 liable to be dismissed with costs,



VERIFICATION

i

I, TDS Visakhan, Chief Engineer, Shillong Zone, SE Falls, do hereby, decl:ire

. statements made in this written statement are true to my knowledge%
- records of the case. a

 Isign this Verification of this the 70 th da%}l%yat Shillong. ; i
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