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" 0.A. No. 137 of 1996

Mr. A.K.Choudhury, Addl. C.G.S.C. for the

respondents.
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Written statément has not been submitted.

List for written. statement and further

orders on 7.10.1996. - /

Member

&»
Learned counsel Mr S. 'Sarm-';’ for

tlre applicant. Learned Addl. C.G.S.C. Mr-‘A.K.
Choudhury for the respondents. Written statement

has not been submitted.

List for written statement and further
orders.on 19.11.1996..
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t

Learned\ counsel Mr B. Mehta for the

applicant. Learned Addl. C.G.S.C. Mr A.K. Chéudhuri

for the respondents seeks further time to file®

written statement.

List for written statement and further

orders on 17.12.96.
by

Meinber

Learned counsel Mr.S.S5arma for the
applicant. Mr.A.KeChoudhury Addl+CeGeSeCe
seeks further time for further submission
of written statement. List for written
statement and further order on 10-1-97,.

Member
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, Learned counsel Mr S. Sarma for the
applicant. Learned Add}. C.G.S.C. Mr A.K.
Choudhuri for the respondents seeks time to submif:
written sgétement. . '

List for written statement and further

ofders on 7.2.97.

Merﬁbér

Let this case be listed on 19.2.97.
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Member Vice-Chairman

. Notice on respondents No.l, 2 and 3
returned after service. By office note
dated 6.2.97 it is mentioned that notice
on respondents No.4, 5, 6 & 7 returned o
unserved with the endorsement made by :
the postal depaftmggt in the Registered
cover "no suchvgdékessee Return'to sender®
In spite of offﬁg&a& note the applicant
has not taken any steps. Therefore, the

)

E

names of respyndents No.4, 5, 6 & 7 are
struck off at ‘the risk of the’applicant.
List on 2.4.97 for hearinge.

Vice-Chairma

.Membér' o

Mr AsK.Choudhury,learned Addl.C.G.S.d
for the respondents is present. :
List on 13.5.1997 for hearing.

Merré%

Vice-Chairman }
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h the prayer of Mr soMi. on
behalf of Mr A.K.Choudhury,learned Addl¢<

1 CsG.8S.C Who is in bereavement the case

| is adjourned till 23.7.98.

Member
On the prayer of Mr A.K.
| Choudhury, learned Addl. C.G.S.C., the

case is adjourned till 19.8.98 to enable

%him to produce certain documents.

' Member Vice-Chairman
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For certain clarifications we have
listed this matter today. However, Mr
B;S. Basumétary, learned Addl. C.G.s.C.
pfayé'thattthe matter may be passed 6ver
the to enable to take
iqstructions with to the

qlarifications: Mr B.K. Sharma, learned

for day him

- regard

cdunsel for the applicant also prays for
tihe till tomorrow. Accordingly the case
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ma& be listed tomorrow, for
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- Notes of the Registry - Date | Otder of the T’nbumal
11.2.99 Heard the learned counsel for
the parties. Hearing concluded.

Judgment delivered in open court, kept
in separate sheets. The application is

disposed of. No order as to costs.
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../ CENTRAL ADMINISTRATIVE TRIBUNAL
) v hUv‘ﬁAﬂI BENCH :::GUWAHATI-5.
s §'~f '
Lo AT .. 0.A.No. 137 of 1996
B PR 0.A.No.138 of 1996 .
e Y 0.AN6.139 of 1996 . 11.2.1999
N 2y ‘And  DATE OF DECISTIONedeseoeoanesss
: 0.A.No.157 of 1996 ,
i! shri B. Grgggrﬁo A.No.1377/96) __ (PETITIONER(S)

Shri S.K. Gupta’ (0.A.No. 138/96)

Shrl S. Vasist (0.A.No.139/96)

Shr1 S.K. Jain (0.A.No.157/96)

Mr B.K. Sharma and Mr S. Sarma , _ ADVOCATE FOR T'HE
T PETITIONLR(S)

B WTE D KT N S LR TRTAML U S Il T e A e e R, S Tt e

VERSUS .
-

Union of Indla and others

FTATIDEPIN. AL WEAC DO AT TSIA 3 AL AU AL YT 80 36 A TMLOR e Dee Mots B WMiide e S R e . )

RESPONDLNT (S)
Mr B.S. Basumatary, Addl. C.G.S.C. ‘

LA Ave oL MR JUSTICE D.N. BARUAH, VICE~-CHAIRMAN
. TEL HON'BLE MR G.L. SANGLYINE, ADMINISTRATIVE MEMBER
l.. . Whether Reporters of local papers may be allowed to
see tine Judgment 7 ,
2, To be referrcd to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy
of the Judgmbnt ?

4. Whether the Judgmunt is to be circulated to the ether
Benches ?

Judgment delivered by Hon'ble “Vice-Chairman,
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
' GUWAHATI BENCH

Original Application No.137 of 1996
Original Application No.138" 6f 1996
Original Application No.139 of 1996
: . And. .- . - .
Original Application No.167 of 1996 .
Date of decision: This the 1llth day of February 1999

The Hon'ble Mr Justice D.N. Baruah, Vice-Chairman

The Hon'ble Mr G.L. Sanglyine, Administrative Member

shri Bhavesh Gupta (in 0.A.No.137/96)

Shri Sujav Kumar Gupta (in 0.A.No.138/96)

Shri Sanjiv Vasist (in 0.A.No.139/96) _ .
Shri Sushil Kr. Jain (in O'A'N°°157/96)......Applicénts

BDoWw N
* °

By Advocates Mr B.K. Sharma and Mr S. Sarma.
.- versus -

Union of India and others ......Respondents

By Advocate Mr B.S. Basumatary,Addl. C.G.S.C.

® o 0000000 00

BARUAH. J. (V.C.)

All the abbve original applications involve

common questions of law and similar facts. Therefore, we

propose to dispose of fhe above applications by a common

order.

2; The applicants are agérieved bj fhé preparation ‘of
a panel for promotion to the grade of Surveyor éf Works
in the Militéry Enghwenﬁ@ Service against the yacancies
for the year 1995-96 in consequence whereof some other

officers' names had -been approved for —officiating

promotions to the grade of SurveYor of Works in -

supersessibn of the applicants though the applicants were

eligible for prbmotion from Assistant . Strvéyor - “of

—Works to Surveyor of Works. Their names were not approved

R
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for the purpose of officiating promotions to the grade of
Surveryor of Worké on the ground that the applicants did
not pass the Direct Final (Sub Div.iI) Examination
conducted by .the Institution _of..Surveyors. According to
the ‘;pplfcants passing of Direct Final (Sub Div.II)
Exah{nétion cohaucted by the Institution of Surveyors is
not én esééhtial. conditioﬁ forl getting‘ promotion from
Assistant Surveyor of Works (ASW for short) to.Suryeyof of
Works (SW for short)..The applicanﬁs havébfurthér”stated

that the rules do.- not pérmit -incorporation of &ny such

_condition because they are qualified Bachellor of Civil

Engineering holding --a. recognised degree .of Engineering from

University and they are direct recruit officers who had

cleared the UPSC Examination of Indian Engineering

Services and they were qualified to lbe "promoted to the
post - of SW. Therefore, it was not necessary for them to
pass the bifect Final (Sub Div.II) Examination .conducted
by the Institution of Surveyors for vthe- purpose of

promotion to SW.

3. °  The applicant,.Shri .B. Gupta (in O.A.N0.137/96)
belongs to the 1988 Indian Enginegring Service Batch. The
other three applicants belong,' to the | 1989 1Indian
Engineering Service Batch. All the applicants are holders
of degree of Bachellor of Civil.Engiheering. The applicant,

Shri S.K. Gupta (in 0.A.No0.138/96) also holds a post

graduate degree in - Engineering. The applicants appeared in the

Engineerifhg ‘Service Examination conducted by the UPSC in the

year 1988 (shri B. Gupta) and 1989 (the other three
applicants). After clearing the examination they were
appbinted ASW —-~in- the Military Engineering'Service (MES

for short) under the Ministry of  Defehce and had been

-discharging their duties as such. Their next higher

promotion is to the grade of  SW. The requisite

-
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qualification for promotion from ASW to SW in the MES is
_four years regular service in the grade of ASW and passing_
of the Final Examination of the Institution of the
Sﬁrvéyors (India) or equivalent; The  Annexure 1
recruitment ruleS‘had been strictly followed at least for
‘the last several years. As pér Annexure 2 letter dated
5.8.1992 also the eligibility conditionAfor promotion to
thefpost of SW from ASW is four years regular service in
the Qrade of ASW and passihg of the Final/Direct Fingl
Examination of the Institution of Surveyors (India) or
eqhivalent. Both Annexures 1 and 2 empﬁasised the passiﬁg
of the direct final examinatidn of -the Institution of
- Surveyors or eQui§alent. According to the applicants for
direct recruitment to the cadre-of ASW is a degree in
Civil Engineering of equivalent. The passing of thevdirect
final examination ' of the Institution of Surveyors is
reéognised. as equivalent to the degree of Civil
Engineering. Theréfore, according to the applicants
passing of the direct fiﬁal examination of the Institution
of Surveyors has beeﬁ cénsidered to be at pat' with the
degree- of "Bachellor ‘of Civil "Engineering. -Thosé having
. degree in Civil Engineéring are not required to appear in
the difeét final examination; The applicants have further
" stated that to be eligible to aépear' in the 1Indian
Engineering Service Examination a person must have the
qualification of AMIS, 'but after passing the " said
examination he is eligibie to be apéointed in the SW cadre
only, whereas in the case Bachellor of Engineering Degreé
holder, he is eligible to be appointed for all the posts
inéluding SW cadre. The applicants .havé further stated
that the UPSC has laid down the criteria that‘a candiaate
selected for'MEShcroup 'A' post would be on probation for
two years and he would be requiredv to pass the MES

procedure examination during the probation. According to

éz‘* ‘ : : the......
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applicaﬁts they have fulfilled this. qualification by
passing such examinatiqn.'-The UPSC has not mentioned
anything regarding -the passing of  any other. examination
for promotionlto the grade of SW, whereas for.Indién Naval
Afmament Service, the. UPSC hes .categorically mentioned
about the departmental examination. which the candidates
would be required to pass before being considered for

promotion to the next higher grade.

4. The..applicants having served as ASW for more than

four yeafs were eligible for promotion to the post of SW.

At the relevant point of time when the applicants became

eligibie for promotion to the post of SW the question
arose as to whether the applicants were aleo requ;red to
péss‘the Direct Final (Sub Div.II)'Examinaeion conducted
by the institution.of Surveyors for being considered for

promotion to the grade of SW. According to the applicants

- they made correspondence with the competent authority

seeking clarification of this regard. By Annexure 6 letter
thé applicants were intimated that it was. essential to
pass the Direct Final (Sub Div.II) Examination conducted
by the Institution of Surveyors for being considefed for

promotion to the grade .of SW. Thereafter, bylf‘Annexhre’ -7

- Memorandum dated 20.12.1995 a panel of names of ASW was

published for officieting promotion to the grade of SW in
the MES agéinst vacancies for the year 1995-96. 1In the
said panel the namesof the applicante did net find place.
The applicahts were aggrieved at the preparation of such a

panel in which names of some junior persons had been

included overlooking the case ~of the applicants. The

applicants, therefore, submitted representations to the
Engineer-in-Chief's Branch, Army Headquarters; In the said
representations the applicants -highlighted the issues.

According to them in case of direct recruit Engineering

Graduates who have come through UPSC Examination and had been

appointed.:iiacecess
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app&inted ASW directly, the-qualification of clearing the
Direct Final (Sub Div.II) Examination  conducted by the
Ihstifutign of Surveyors cannot be the necessary
eligibility criteria for being considered for the purpose
of - promotibn» to the grade of SW. Thé applicants Have
furﬁher sta}ed_ thét by méking the qualification of
clearing the Direct _Final (Sub Div.II) Examination
necessary for being considefed for promotion to the grade
of SW the competent authority has equated the departmentél
Qroﬁétees with the direct recrﬁit qualified Engineering
Graduates. The applicants have further stated that the
Direct Final (Sub Div.II) Examinatian is required to be
passed only by the promotee ASWs who d4& not have any
degree of civil Engineéring fér being considered for
promotion to SW. As the authority did not consider that
aspéct of the matter the applicants submitted
representations highlighting the points. However, till the
aate of hearing the applications the representations had

not been disposed of. Hence the preseht application.

5. In due course the respondents have entered
appearance. Respondent Nos.l and 3 have filed written
statement -in all the applications. All,'the' written

statements are similar without any exception.

6. In their written statement‘ the fespondents have
stated that the applicants have filed the applications on
wrong facts. According to them thé. applicants are no£
eligiblé to. be considered ‘for - prbmotion to the post of
SW as per the Reéruitment Rules notified through SRO 39
datéd 9.2.1985.»Therefofe, their names did not find place
in the Deparimental Promotion Committee Select panel
issued by "the Enginegf—in—Chief's Branch Army
Headquarters. They have further stated that no

representation was submitted by the applicants to the

;%;——— . . appropriate......
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appropriafe'authority so that the position could be made
clear to tﬁem before approaching the Tribunal. According
to the respondents as the applicanés did not file any
representation the applications should be dismissed 6n
that ground. The respondents have also stated thét the
action taken by them were strictly in accofdance with the
stétutory'rules._The respondents'have fufther stated that

challenging the recruitment rules framed under Article 309

" of the constitution of India on the ground that the said

rules were "ultravires being violative of the provision of
Article 16 of éhé constitution had no substance. According
to the respondents the rule making authority or the
legislature is to brescribe the method of recruitment and
qualificétion. The respdndénts have stated that as per the
law laid down by the Supreme Court the Government is the
soie authority to decide the scope and formation of the
recruitment rules in any post in the organisation under
its control. The' authority of the Government cannot be
challenged at any level, and.therefore, this Tribunal hés

no jurisdiction over the issue of framing of recruitment

rules.

YA We have heard Mr B.K. Sharma, learned counsel for

the applicdants “and ‘Mt B.S. 'BaSumatary, learned Addl.

C.G.S.C. Mr Sharma submité before us that as per para 12 of .
the.Annexure 1 Recruitment Rules, in case of recruitment by
promotion/depufation/transfer grades from which
prombtion/deputation/transfer is to be made, the requisite
qualification is that fhe employee must '‘be ASW with four
years regular sefvice in the grade' and pass the Final

Examination of the Institution of the Surveyors (India) or

~equivalent. Admittédly, the applicants did not pass the

Final Examination of the Institution of thée Surveyors

&-
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(India). Mr Sharma has emphasised in hislsubmissibn'that a
degree in Civil Engineering is équivalenty to the Final
Exéminé£ion of the.Institution of the Surveyors (India). In
this ‘connection he has drawn our attention to Annexure 3
Recruitment Rules of ASW equivalent to Assistant Executive
Engineer. As pér the Annexure 3 Recruitment Rules the
minimum qualification for direct recruit ASW is a degree in
Civil Engineering or équiyalent.vThe equivalent is shown as
pass in-the Final/Di;ect_Final Examination in Building an
quantity Surveying of the- Institution of Surveyors. Mr
Sharma, however, has nét been able to anéwer whether the

Final/Direct Final Examination in’ Building and Quantity

‘Surveying of the Institution of Surveyors is the same as
. , A

Qirect Final (Sub.Div.Ii) Examination conducted by the.
Institution of ‘Surveyors. Mr Sharma has also drawn our
atteﬁtion td‘para 9 of the written statement whgch is in
reply. to the statements made by tﬁe applicants in
paragraphs 4(4) -and .4(5Y of their applicatibns. By
refgrring to this Mr Sharma'submits that the réspondents
have admittéd that fqr direct recruitment iﬁ Surveyor Cadre
as Assistant Surveyor of works through UPSC, the minimum
qualification will be Degree in Civil Eﬁgineering or
equivalent to which Mr B.S. Basumatary[nhowever, seriously
disputes. Besides the above, Mf. Sharma has drawn our

attention to a decision of the Chandigarh Bench of the

Tribunal in Original Application No.1217 of 1994, R.K.

Gupta -vs- Union of India.

8. . Mr Basumatary on the other hand submits that for

the purpose of recruitment by promotion the degree in Civil

Engineering cannot be treated as equivalent to the Direct

Final (Sub. Div.II) Examination of the Institution of

Surveyors. Mr Basumatary has also relied upon para 9 of the

written statement. According to him in para 9 of the

B



" written statement it has been clearly stated that for the
‘purpose of direct recruitment the direct final examination

'of the Institution of Surveyor of.:India can be regarded as

equivalent to degree .in"Clvil Engineering, but for the
purpose of‘ promotion it is not so. It has been further
stated in para 9 of the written statenent that the post of
Surveyor of Works is a senlor class I post which has got

more respons1b111ty than the Assistant Surveyor of Works .

-and-thelr dutles/respon51b1llt1es have been defined in the

] Military Engineering . Service Regulations 1958, and

therefore, passing of the Direct Final Examination is a

must for promotlon to the h1gher post of Surveyor of Works.

9. On the rival contentlon of the learned counsel for

.the'parties,'it is now to be seen whether the applicants

are required'vto pass the Direct Final (Sub.Div.II)
Examination of the Institution -of SurVeyors. We have seen

the records and:- also the rules. The crux of the whole

matter is whether degree in Civil Engineering can be

regarded as equ1valent to the Dlrect Final (Sub. Div. II)

Examlnatlon of the Inst1tutlon of Surveyors for the purpose

[

. of giving promotion. The rules suggest that for the purpose

of getting promotion a'_person'.must: pass’ the 'Final
Examlnation‘ of .the Instltutidn of Suruefors (India)_ or
equiyalenta Now, what is equivalent to.birect Final (Sub.
Div.lI)-Examination has not been‘mentioned in the ﬁule or

in the ' application.  The -written statement is also

absolutely silent in this regard. ‘We are also not sure

whether the'examination mentioned'ln AnneﬁUre 3 Recruitment
Rules is same as the examlnatlon mentloned in para 12 of
the Annexure l Recru1tment Rules. Be81des, as 1t is not
admitted by the«respondents,about the,letter of the UPSC

dated 3l.12.l994 referred to- by the Chandigarh Bench of the

B
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"are not in a

O

Tribunal it is not .possible for us to agree or disagree

" with the decision of the Chandigarh'Bench as:the parties

have failed to produce {he said ‘letter of the UPSC.

10. In view of the above fécts énd circumstances we
‘poSiﬁion to.decide the matter as it'fequires
examination of tﬁev records and . GoVernment Cifculars._
Therefpre, wé' dispésé of all the appiiéations ‘Wiﬁh
direction to the respondents to exémine as to ‘Qhether
dégree_in Civil Engineering can be.regarded as equivalenf
to the Difec£ Final (Sub.Div.II)'Examinétiéh conducted by
the Instituﬁipn of Surveyofs and also examine theiieﬁter of

the UPSC dated 31.12.1994 referred to in the judgment of

the Chandigarh Bench. If the degree ‘in Civil Enginéering is

‘eqﬁivalent to the Direct Final (Sub.Div.II) Examination of

the Institution of Surveyors as per thefletter of tﬁe:UPSC

dated 31.12.1994 . referred to in the " judgment - of the

. Chandigarh'Benéh,‘the respondents shall not insist on the

péssing»of the Direct final (Sub.Div;iI) Examination of the
Institution of Surveyors for promotion of the-applicants:to
SW.vThig must be done as eériy as possiblé at any rate
wihthin'a périod of twé months from the date of receipt of
pﬂis’order. | | |

11.' The applicétiong\arelaccérdingly disposéd of; No

order as to costs.

AR

('D. N. BARUAH.)
' VICE-CHAIRMAN

(. G. L. SAN@LYINE ) '
ADMINISTRATIVE MEMBER : o

\J
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IN THE CENTRAL ADMINISTRATIVE.TRIBUNAL : GUWAHATI BENCH
GUWAHATI

BETWEEN -

Shri Bhavesh Gupta,

son of Mr. L.P. Gupta,

Asstt. Surveyor of Works (ASW),
r Military Enginéer Services (MES),
' C/0 Chief Engineer, Shillong Zone,
Spread. Eagle Fallse,
Shillong - 793 001

- Appllcant

———-——--L_...--

AND

1. The Union of India, .
represented by the Secretary.
" Ministry of Defence. Govt. of India,
New Delhl. o

2. Union Public Service Commission, "
- Dholpur House, New Delhi ' )

3. Engineer-in-Chief Branch,
Army Head Quarter, Kashmir House,
DHQ, P.0O. New Delhi-110 011

Ton Goeonen 9. Y, ,’
M. 191 99, iw
Ragpds. v 4,176
p S & s Xlwv d.

4, Mr. Sanjib Kumar Jain,

5. Mr. Saniay Kumar Gupta,
6. Mr. Brahmananada Sisngh

. 7. Mr. S. Venkaﬁeshwar Rao,
7 ety
§;§Q@f* (fﬁ 8. Mr. Indrajit Mandal,

Respondent Nos. 4 to 8 are all Surveyor of Works,
Military Engineer Services, Shillong Zone,
Spread Eagle Falls,
Shillong-793 001
+++s+« Resprondents

R

1. PARTICULARS OF THE ORDER AGAINST WHICH .THE
APPLICATION IS MADE :°

The application under Section 19 of the

Administrative  Tribunals Act, 1985 is made against




o

o
-2 -

(i) The panel for promotion  to the arade of Survévpr of -
Works in Military Enaineer Service (MES) vide Memo No.
1032/8W/95—96/EIR(0) of the Enqineer~ih&Chie? Branch,
Army Head.Quarter. New Delhi dated 20.12.95 pursuant

vtq which the respondeﬁt Nos. 4 to 8 were approved for
.officiating ﬁromotion to the arade of Survevor of
Works in Militarv Engineer Services against the

© ‘wvacancies for the vear 1995-96 superseding the

applicant.

(ii) Chief Engineer. Eastern Comméndn Calcutta letter No.
131051/2987/ENGRS  /21/EI8 dated 2.8.95 communicated
vide letter No.77015/1/1316/E7A dated 14_8T§5 issued
by the SO}II (PERS) for Chief Engineer - statina that
promotion criteria from Aésttu Survevor of  Works to

- -

Survevor of Works (ASW to SW)

(iii) Enaineer-in-Chief Branch letter No. A/410083/ASW/95~
96/EIR(0) ~ dated 25.7.95 intimating that the ODirect
“inal  (Sub-Div.II) Examination is must for promotion

from ASW to SW.

Z.JURIaDICTION OF THE TRIBUNAL =

.wu.—-nn———w-—ww—w‘.——-mm‘—-ww—w—t—'~—>uw—ﬁww

The applicant declares that the subject matter of the
instant case 'is within the jurisdiction of the Hon’ble

Tribunal.

3. LIMITATION =

-~ — " "

8ince in the instant case. there is no provisions for

statutory appeal and under law, no alternative remedy is



. /VO)
available against the\fgrmation of panel dated 20.12.95 for
promotion to grade of SW in MEslaqainst the vacancies for
the. vear 1995-96. ‘theréfore", formation of _panel vide
Memorandum dated 26~12,95 is a. final order within the
meaning of Section 20 of the Qdministrative Tribunal Act and
since the §nstan£ applicafion is beina filed within one vear
from tﬁe date on which the aforesaid final order was passed,
therefore. it is stated,ithat the instant application

fulfils the legal reaquirements as laid déwn under Section 21

of the Administrative Tribunals Act. 1985.

4. FACTS OF THE CASE =

—— - - . e G e Ve A A

4.1 The crux of the darievance of the .applicant for the
redressal of which he has come befofe this Hon’ble Tribunal

“is as follows :

The applicant in the instant case ié aaarieved by the
formation of panel.vide Memo dated 20;12.95 for promotion
“te the arade of Survevor deWOrks in MES against the
vabanéiés for 4the vear 1995-96. As the. result of the
formation of panel. the names of the respondent Nos. 4 to 8
have been approved for officiat?hq promotion to the grade of
survevor of Works in subersessiqn of this applicant thoudah
the applicant.is due for pfomotion from Asstt. Survevor of
WOrK§ to Survevér df Works i Sut despite -his name has not
been approved for the purpose of officiatinq promotion to
the. arade of Survevor of WO}ks because according to the
competent authoritv.‘thé abplicanf has not passed the Direct
' Final (SubwDiQ.II)-Examinétion Conducted bvjthe Institution
of Survevors. "The basic thrust of the applicant’s

contentions in the instant case is that passina of the



4.

Oiredtor Final (Sub~Div.II) Examination conducted bv the
Institution of Survevors caﬁnot be the essential condition
for makina promotion from Asstt. Survevor of Works to
survevor of Works. It is also the appliant’s case that the
extant ruié$ do not permit' incorporation of any such
condition and since the applicant is a qualified Bachellor
of civil Enqineer-holdiﬁq'a recodnised deqree of Engineering
from University and he is a direét recruit o%ficer who has
cleared the Unioh Public Sery}ce Commission Examination - of
Indian Engineering Services’thereforen'he is qualified to be
permitted to the post of Survevor of Works and it is not
, hecessary for himlto'pass the Direct‘ Final (Sub-Div.II)

Examination conducted by theé Institution of Survevors for

the purpose of}beinq prométed to the Survevor of Works.

4.2 That the apblicaht is from the 1988 Indian ‘Enqineerinq
Service Batch. The applicant holds the degree of Bachellor
of -Civil Enqineerinq. The applicant had appeared in the
Engineéering Services, 1988 Examinatfon conducted by the
Union Public Service Commission and based on the ranking in
- the examinationn the applicant was offered to Jjoin the
(services in the MES under ﬁinistrvAof Defence .as &ssft,
Surveyor of WOER$~Vide their letter No.79§96/l988/EIB/631

- D(Appts) dated 19.4.5%0.

. L

4.3 That after the post of Asstt. SurQévor of Wolrks
(hereinafter referred to as "ASW" for the séke of brevity)
the next higher post is that of -Survevor of Works (SW). As
per the recruitment rules for the post of Surveyor §f Works

in MES. the ASW with four vears regular service in the arade

and having passed the final examination of the Institution

Py
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5.

\

of Survevors (India) @ or equivalent is aualified to be

-prémoted to the post of SW. It is stated that the aforesaid

recru;tment rules whiéh has been laid down vide SRO 39 aafed
9,2.85 Jhas beean -strictlv,adhered to since last several
vears. Refé%énce; in this connection. can be made of
Endineer-in~Chief éraﬁch“ Ahmv. qué. New Delhi  letter
No.A/41032/5W/92-93/EIR(0)  dated | 5.8.92 wherein the
eliqibilitv condition for promotion to the post of SW from
ASW has been reiterated as being ASW with four vears
reqular service in the arade and’ having -passed  the
final/direct . fiﬁal examination of the IﬁStitution of

Survevors (India) or eauivalent.

The copy of the SRO No. 39 dated 9.2.85 lavina down
the recruitment rules for the post of SW in the MES in
the Ministry of Defence is annexed herewith and marked

as ANNEXURE-1.

The copy of the Endineer-in-Chief Branch Army Har. New
Delhi letter dated 5.8.92 is annexed herewith and
marked as ANNEXURE-2.

1

4.4 That since in borth Annexures-1 and 2 while prescribing

~the ~eligibility criteria for promotion to the post of SW

from ASW ‘emphasis' has been éiven to  the passing of
Final/Oirect Final Examination of the Institution of
Survevors (India) or eauivalent. therefore. if is necessary
to-ascertain as to what does the ekpression “or equivaient"
sianifies. For this purpoée reference can be made of the
recrditment‘ ruies for ﬁsw,contaiﬁed in Gazette No. 1581

wherein it has been stated that for direct recéruitment in

»
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Surveyotr of Works cadre.

<

6.
Survevor of Works cadre as ASW through UPSC -the minimum
qualification will be & dgqreé in Civil Engineering or
equivalent. It has been made clear in the aforesaid rules

that ' a pass in the .Final/Direct Final Examination of

Institution of Survevors is recoanised as the eauivalent to

a degree in Civil Engineering.

It is. therefore. seen that the passing of the
Final/Direct  Final Examination of the Institution of
survevors (India) has been .considered to be at par with that

of the Bachellor, Dearee in Civil Engineering of a recoanised

.

.

A copv of the relevant part of the recruitment rules
for direct recruitment in the post of ASW is annexed

herewith and marked as ANNEXURE-3.’

4.5 That it would be in the fitness of things if the

reference be made of the aualification laid down by the UPSC

eligible to appear 'in _the Indian’ Engineering Services

- Examination. - Here it is pertinent to mention that having

" qualification of AMIS only the person is eligible to appear

in the Indian Enaineerina Service Examination but in the
event of his passing the said examination, he is eligible to
be appointed in- the Survevor of Works cadre only while in

the case of Bachellor of Engineering Dedgree holder., he is

eligible to be appointed for all the posts including
. - _ o

Coby of the aualification prescribed by the UPSC
laying down the eliaibility criteria for appearing in
the Enaineerina Services Examination is annexed’

Herewith and marked as ANNEXURE-4.
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" 4u6 That UPSC which is the principal recruitment body, has

mentioned that candidates selected for MES Group "A" posts

will be on probation for a period of 2 vears and they will

“be required to pass MES procedure examination during the

probation. The applicant has fulfilled this reauirement by
passing "Young Officers Basic Works Course - 22" held in CME

Pune in 1992 by the department. UPSC - has not mentioned

- anvthing regarding passing of anv other examination for the

promotion to the next grade of SW whereas for “Indian Naval
Armament Servicef‘upsc'has cateqorically mentioned about the
departmeqfal examination which the candidates will be
required to pass before consideration for promotion tos the .

' v

next higher grade.

:A copy of the relevant post of brief particulars
relating \to\ MES and Indian Naval Armament Service
prescribed by UPSC is annexed herewith and marked as

ANNEXURE-S.

4.7 ’That after having served as ASW for a period of four
vears, the applicant was eligible to bé promoted to the post
of SW. At the relevant pbint of'timen when the applicant

acauired the eligibility for being promoted to SW the

confusion arose as to whether the passina of Direct Final

(Sub-Div.II) Examination <conducted by tne‘.lnstitution of
Suryevors'is essential for beinqg considered f;r promotion to
the post‘qf SW. the applicant wrote a letter bdated 5.6.95
to- the competent authdritv seeking clarification ih reqard
to thé aforesaid matter. The clarification was given vide

communication dated 14.8.95 of S0-I11 (Pers) for Chief

Engineer _whereih reference was made of Headquarter Chief

-
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Engineer. : ﬁésterh Command. Calcutta ietter No.

131051/2987/Enars/21/EIB dated 2nd August 1995 and also that

-of  Engineer-in-Chief’s Branch letter A/410033/ASW/95-

' 96/EIR(0) dated 25.7.95. On the basis of the aforesaid two

reference., it was communicated that it is essential to pass .

" the Direct Final (Sub-Div.I11) Examination conducted by the
Institution of Surveyors., 15/7. Institutional Area. New

. Mehroli Road.‘New Delhi for beina considered for promotion

to SW from ASW.

A copv;of the aforesaid communication dated 14.8.95 is

~ annexed herewith and marked as ANNEXURE-6.

T A

4.8 _ That soon thereafter vide Memo dated 20.12.95 of
theEnqineer~in~Chieffs'Branch“ Army Headauarter. New Delhi.
the panel - formed for promotion to the arade of SW in MES

approved the names of ASW for officiating promotion to the

" agrade of SW2 in MES against vacancies for the vear 1995-96.

In‘.fhis paneli the names of the-réspohdent. No. 4 to 8
apbear$v'while.the name of the applicant did noﬁ find place

in the same.

Copy of the Memo dated 20.12.95 forming the panel for
promotion to the qradev of SW. in MES 'is annexed
herewifh and marked as ANNEXURE-7.
4.9 That‘the formation of panel vide Annexure-7 distressed
and dismaved the apoiicant inasmuch as the respondent Nos. 4
to 8 are juniors to this applibant in terms of all India

Seniority List of Assistant Survevor of Works dated 3.5.95.

It is stated that in the aforesaid All India Seniority List

" of ASW. the applicant’s name is at Sl. No. 53 while the

rd
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names of the respondent Nos. 4 to 8 are_beiow_him, It is,
therefore, stated that pursuaﬁ% to the formation of panel

for promotion to the arade of SW in MES dated 20.12.95. the

respondent Nos.. 4 to 8 who are juniors to the applicant were

. ' J . .
promoted to the post of SW superseding the applicant.

~

Copy of All India Seniority List of ASW dated 3.5.95

is ahnexed,herewith and marked as ANNEXURE-8.

4.10 That beina agarieved by his supersession and
deorivafion of promotion to the post of SW. the applicant
submitted avr@presentation‘ dated 29.1.96 to the Engineer—
in-Chief’s Branch Kashmir House. Army Headauarters. In the
éforeéaid representatioﬁ of his., the app{icant | highlighted

the following issues : ' _ .

(a) As per the terms and conditions of Ministry of Defence’s
letter No. 79996/1988/E1B/631(0)/Aoptt dated 19.4.90
pursuant fo-which the applicant was appointed as ASW
and  also . Enqineer—in~0hief’s Branch letter of
abpointment' bearing No. 75628/2007/E18 ‘dated 28.6.90.
the reauirement of passing the examination of Direct
Final (Sub-Div.I1I) Examinatiqn was notified by the  UPSC
which 1is the principal recruiting and autonombus body
meant to aid and advise tﬁe Government for recruitment
to various posts under Union Government as per the

P

Constitution of India.

.

. (b) The - reauirement. of qualifving the Direct Final (Sub-

Div.II) Examjnation was not intimated by the department

until the applicant sought clarification on his own vide

letter dated 5.6.95.

-
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(c)

()

(e)

()

(a)

P

10.
The major intake for the post of ASW was of departmental
promotees. who are-promoted from the arade of Survevor

Assistant Grade-I (Group "C" post) to ASW (Group. A"

‘post) and maiority of them were not Enaineering Graduate

énd hence they were redquired to qualify the examination
of - Direct Recruit (Sub-Div.II) Examination as per the

extant rules.

The Listinq- together of departmental promotees with
dirgct recruit ASW thereby equating the diploma holders

with Civil Enaineering Graduates is itself unjustified.

As per the terms and conditions notified at the time of
recruitment/appointment., the applicant had already
cleared the Young Officers Basfc Works Course No. 20

which is a departmental course.

Ay

The Directo Final (Sub-Div.II) Examination conducted by

the Institution of survevors is equivalent to a

_Bachellor Dearee of Civil Engineering as per the various

. \ ' .
letters issued by the Enaineer-in-~Chief’s Branch after

approval of the Ministry of Defence.

The - Direct Final (Sub-Div.I1) Examination conducted by
an independent-bodv i.e. Institution of Survevors is not

a departmental examination and hence clearina the same

cannot be an essential aqgualification for being

considered for pybmotion from ASW to SW.

apart from the above mentioned around., the applicant

urged various other arounds in his representation. But till

AY
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this very date there has not been any response from the

competent authority in regard to the same.

|
Copy of the representation dated 29.1.96 is annexed

herewith and marked.as ANNEXURE-9.

4.11 That it is pertinent to mention here that the major
intake for thé'pést of W is that of departmental bromotees
who are promoteé from the arade of Survevor Assistant Grade-
I to ASW and majority of them are not Enaineering Graduate.
Because of beina promotees thevy have also pdt come through
UPSC examination. It is stated that the ~qualification of
, passing the Direct Finall(éub~DiV.II) Examination conducted
bv the Institution of Survevors may be necessary in regard
to these promotees but in &ése of direct“recruit Engineering
Graduates who have come thfqpqh UPRSC Examinatggn and have
been appointed directiv as Assistant survevor of Works. the
gualification of clearing the Direct Final (Sub=-Div.II)
Examination céndﬁcted by the Institution of Survevors cannot
be the parameter or necessary eliqibilitQ criteria for being
considered for'the purpose of promotion to the neit' hiaher
arade of SW. It is stated that the competent authority by
m‘sjnterpretinq tﬁe-extant rules has made the aualification
of  clearing the Direct Final (Sub-Div.II) Examination
necessary for beina considgred for promotion to the post of
SW. By doing fhis. the competent authority has also
equated the'departmen?al promotees with the direct recruit
gualified ‘Enqineering Graduates. It is stated that this
cannot be pefmitted inasmuch as the direct recruits selected
by the UPSC constitute a distinct and separate class. and

canriot be equated at par with the departmental promotees.
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12.
Therefore. clearing _§f examinatidﬁ of Direct Final (Sub-
DiszI) Examination conducted by the Institution éf
survevors which is made maﬁdat&rv in case of departmental
promotees cannot béAmade‘épolicable in case of ASW appointed
directly throuah the UPSC as they are already miniﬁum
qfaduatéé' in Civii Engineering ang, have beén selected
throuqh UPSC on the baslq of meritorious performance. Hence
equatinq these direct recruits with the promotees and
comoeliinq the former to clear the Direct Final (Sub~Dlv,II)
Examination for promotion Rto the arade of SW is highly

unreasonable and arbitrary and not in conformity with the

rules.

4.12 That the . instant case is a fit case’ wherein the
proposition of next below rule can be applied and the
abplicént in terms of his qen10r1tv in all Indla Seniority
List of ASW may be promoted to the post of sw and his namé
be 1nserted in between the name of MES/508901 - Shri Mahesh
Chandra and MES/439112 - shri Sanjiv Kr. Jain in the list of ~
panel circulated ~ vide = Headauarter " letter

NG .A/41032/SW/95/96/EIR(0) dated 20.12.95.

4.13 -f;at the'aoélicant appeared in the Direct Final (Sub-
Div.I1) Examination in September 1995 and the results of the
same were declared in March 1996. This applicant has
sucéessfullv cleared the said examlnation and now even if
'tﬁe arguments of the respondents are accepted there is no
‘obstacle in the promotion of the applicant to the post of
. Survevor of Works. However, the pbasic ACOntention of the
‘applicént is that there is no requ1rement whatsoever for him

to iclear the aforesald examlnatlon in order to be ellq1b1e

for 'promotion vto the post of survevor of ‘Works and the

3
N
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around on which he was denied the promotion to the post of

_Survevor of Works has no legal basis at all because the sole

ground on which the applicant was dehiég the promotion was
on the basig of the mistaken notion that clearance of Direct

Final = (Sub-Div.II) Examination is a necessary condition

-precedent in order to acauire eligibilitvy to be considered

for promotion to the post of SW. Since the applicant’s basic

case is that it is not at all required_ to &lear the

aforesaid<'examinatiod, therefore, he ought to have been
aiven the promotion to‘the post of Survevor of Works at the
time whgn the Eespondeﬁt Nos.. 4_fo 8 were so promoted ahd
the ﬁame of_the.aoplioaﬁt ought to havé been in the list of
panel circulated vide Headauarter letter No.A/41032/SW/95-
96/EIR(0) dated 20.12.95 which was formed for the purpose of

making promotion to the post of SW.

4.14 That this application has been filed bonafide and to

secure the ends of justice.

5.GROUNDS FOR RELIEF. WITH LEGAL PROVISIONS :

T e WA e WA e s W Yo A G WS WAL VS AR WS G T Y AT e v e A e A WA S WAs W A WA A s W

5.1 That passing the Direét Final (Sub-Div.II) Examination

conduéted by the Ingstitution of Survevors is not the

aualification prescribed under the extant ruleés and the
competent authoritv’s insistenc¢ upon the same is not in
conformity  with the law and the same is unreasonable and

»

arbitrary.

5.2"That_the competent authoritvy’s insistence upon clearing

- the Direct Final (Sub-Div.II) Examination conducted by the

Institutidn of Survevors is in contravention of SRO 39 dated
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?.2.85  breschibinq the recruitment rules for the post of

survevor of Works in'MESﬁ Ministry of Defence.

5.3 That the expression “or ‘equivalent“‘ Qsed in the
eliagibility condition clearlv‘siqnifies the distinction that
has been made between the qualification | which the
departmental promotees and the ASW recruited - directly
through UPRSC ﬁiqht respectively possggs, The expression
indicates thét the qualification of 'direbt recruits and
departmental promotees might not be similar and in thé event
of - direct recruits possessihg an eauivalent qualification

miaht not clear the examination require§ for the promotees.

5.4 - That tﬁé applicant. having a qualified Bachellor of
‘civil . Engineering Degree and havina come throuah the UPRPSC
conducted examination is not required to clear the Direct

Final (Sub-Div.II) Examination conducted bythe Institution

of Survevors.

| =4

5.5 That the major intake for the post of ASW is of
departmental prpmotees who are promoted from the garade of
Surverr'.ﬁssistant Grade-1 to ASW and maﬁo%ifv of them are
not Engineering Graduate and hénoe_thé; are reauired to
qualify the examination .of Direct Final (Sﬁbwoiv.llj
Examination as per the rules 6revalent»but the same does not
thold aood in case of direct recruit ASW like this applicant

because - they  hold a degree of Bachellor  of Civil

Enaineering.

5.6 That the Direct Final (Sub-Div.II) Examination of
Institytion of Survevors isfequivalent to a Bachelor Oegree

in Civil Enaineerina as per the various letters issued bv

L}

, JZLE_—’L//‘
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the | Enqineer~in~¢hﬁéf’s ‘Branch éfterw apptbval' of the
Ministry of Defgnée and hence those bossessinq the Bachellor
Dearee in Civil .Enqineerinq.cannot bemade to ‘clear the
Direct Final (Sgb40iv.11) Exaﬁination in ordef to . be
considered for bfomotfon to SW. | |

5.7 That 'th Direct Final (Sub~Div.I1I) Examination
conducted .bv~ an'indebendent body i.e. the Institution of
_Survévofs is not,a depaffmental éxgmination and .hence it
cannot be a necessary -aualification for making promotion to

the post of Higher Grade of. SW.

sué_ That the direct recruits ‘$e1ected by the UPSC
constitution a distinct and separate class ané cannot
eaquated at par with the departmental promotees therefore.
clearing of exémination of -Direct Final (Sub-Div.I1)
Examination conducted.bv:the‘Institution of Survevors which
is .made mandatory in case of depantmehtal promotees caﬁnoﬁ
be made applicable in case of airect recruits appointed
diféct through UPSC as they are alreé@v'minimum Graduates in
civil Engineering and have been selected through UPSC on the
Basis of Eheir méritorious performance.- Hence eaquating the
’direct recruits with that of promotees and compellina the
former to clear the examination of Institution of  Survevors
which brohotees are reauired to cléaf for promotion to SW is

highly unreasonable and arbitrary and not in conformity with

the rules.

-

A - - — - —— - — A AN Aokt T T S VAR vt S e W A s Wl L MAAS Wt A

That the'applicant declares that he has exhausted ali

the remedies available to him. As ‘in the instant case no
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other alternatlve remedy is available to him., the applicant

has come before this Hon ble Trlbunal,

7. MATTERS NOT PREVIOUSLY FILED OR PENDING'
IN ANY OTHER COURT :

ww-.—-w*-c—-.n—wuwww—wmwwww“ww“www“*uww”*wuw-w

The applicant\‘fbrther declares that ‘he has not
previously filéd any application. writ petition or suit
regarding thev qrievancés in respect of- which this
applioétionis made before any Court or any other Bench 'of
the Tribunal or_ any other “authority nor ‘anv such
application. writ petition or suit is pendina before any of

them.

$. RELIEFS SOUGHT =

— - - e T e e e

Under the facts and circumstances stated above.

applicant pravs’that s

8.1 Dlrect the . re&péndent Nos. 1.2 andi3 “to produde;‘a
J copvof the Headquarter Chlef Enqiheer Eastern Command.
Calcutta letter No. 131051/298?/Enqr$/21/EIB dated 2nd
Auqust 1995 and letter of Enqxneer~in~Chief’s Branch

vide No.A. lOOES/ASW/?S/?&/EIR(O) dated 25.7.95.

)

8. - 2 GQush and set aside the Headauarter Chief' Engineer
Eastern - Command calcutta 1étteﬁ No .
131051/2987/Enqrs/21/518 dated 2nd Auaust 1995 _and
1etter of Enq1neer*1n-0h1ef s  Branch viée

No.A/aloozs/asw/95~96/ﬁxﬂ(0) dated 25,?.95.



3 9 }

l'] " . S

»Quash and set aside the letter dated 14.8.95 containing

the copy of Headauarter Chief“Enqineer, Eastern Command
Calcutta letter No. 131051/2987/Enars/21/E1IB dated 2nd

Auaust 1995.

Direct the respondent Nos. 1.2 and 3 to consider the
case of UPSC aqualified " direct recruit Indian

Enaineering Services Officers for promotion to the post

of SW without asking to clear the Direct Final (Sub-

Div.11) Examination.

birect the respondent Nos. 1.2 and 3 to promote the

applicant to next arade of Surveyor of Works and"fo

‘show his name between the names of MES/508901 - Shri

Mahesh Chandra- and MES/439112 -~ Shri Sanjiv Kr. Gupta
in the list of panel circulated vide Headauarter letter

No. 1032/SW/95-96/EIR(0) dated 20.12.95.

Direct the respondent Nos. 1.2 and 3 to fix the pay

scale ‘of the applicant of next higher. dgrade of

Survevor of Works from the date of panel i.e. 20.12.95.

Direct the respondents to make appropriate amendments
in the seniority list of SW so as to show the applicant

in the said list assianing him the correct position.

.\ :
Pass any other or further order or orders as this
Hon’ble Tribunal may deem fit and proper in the facts

and circumstances of the case.

Cost of this application to the applicant.

*



™

9. INTERIM ORDER PRAYED :

- - - W e T A W ek e G e e i e

In the - interim. be further pleased to direct the

respondent . Nos. 1.2 and 3 that pend@ncv of this case shall

not be a bar for'them to dispose .off the representation

the applicant dated 29.1.96 and to redress his arievance

" regard to his supersesslon by hls juniors to the post of
and for consideration of applicant®s name for promotion

the next DPCq'if he becomes eligible for the post of SW

s

the meantime.
10, cannn
The application is filed.throuqh advocate.

11. PARTICULARS OF THE I.P.0. &'

- e e W e T WS e S e S W T S WA s e

T

11.1 I1.P.0. No. g o Bi¥Ee

11.2 Date . et %
11.3 Pavable at +  Guwahati.
12. LIST OF ENCLOSURES u
‘ Aas $tated in the Index.
verification ...... .

of

in

Sw

7~
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VERIFICATION

——————— = - A o e e v - -

I. Shri Bhavesh Gupta. son of L..P.Gupta., aged about 31
years., at present workinq'as~ﬁ$stt. Survevor of Works.
Military Endgineef Services, C/0 Cﬁief Enqinéerw Shillong
Zone, épread anle-Falls~ Shillon§~l. “the applicant, 'do
hereby .varifv and state that the statements made in
oaraﬁrabhs 1 to 4 andlé to 12 are>trué to my knoweldae and
those hade in paragraph 5 are true to my legal advice and I

have not suppressed anv material facts.
1

Aand I sian this verification on this the 21—51~dav of

July 1996.

—

© CRMAVESH GUPTA)



ANNEXURE~1

RECRUITMENT RULES FOR THE POST OF SURVEYOR OF WORKS IN
MILITARY ENGINEER SERVICES IN THE MINISTRY OF DEFENCE
SRO No- 39 ’ " Dated : 09 Feb 85
1. Name of post : Survevor. of Works
2. No. of post™ : 108 (1985)
: subject to variation .
~dependina on workload
3. Classification - » Military Engineer Services
' ’ Group "A" Gazetted
Non-Ministerial
4. Scale of pay : Rs. 1100 (6th vear or
under)-50~1600/-
5. Whether selection post or : Non-selection
non-selection post )
6. Age limit for direct 2 Not application
recruits. ~
7. Whether benefit of added : Not'aporicable' ' ' I
vears of service admissible o ‘
under Rule 30 of the Central , : A .
Civil Services (Pens1on) A ' 0
Rules., 1972. : - b
8. Educational and other - : Not applicable
aualifications reauired ‘
. for direct recruits.
9. whﬂther ade and educational: Not applicable
) qualification prescribed :
for direct recruits will - : ot : .
. apply in the cae of o

promotees .,

10.Period of probation Not applicable

Cif anv. .

- 1l.Method of, recruitment By promotion

b ' . whether by direct recruit- o .
3 ment or by promotion or. by ' ‘ :
deputation/transfer and

percentade of the vacanties

to be filled by varlous ' : _
methods. Contd...P/2.

t2

ﬂttested.

X .
i ' :
i . ) ) - . . oL

: ‘ . “chato .

v‘.:-n.,,‘,. e . - - T i R - . R e N e e MB’* gy - W ey e~ -
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In case of recruitment by :,
promotion/deputation/ ’
transfer arades from
which promotion/deputa~

- tion transfer to be made.

counting the

If a Departmental Pro-
‘motion Committee exists
‘What is its composition.

+

s

A\

Annex.. 1 contd.

FROMOTION

Assistant Survevor of Works
with 4 vears reaular ser-

vice, in the arade and hav-
ing passed the Final
Examination of the

Institution of the Survevors
(India) or eaquivalent.

purpose of
above
the reqular service rendered
bv the Assistant Survevor of
Works in the eauivalent post
of Assistant: Executive
Enaineer (Enar. Cadre) in
Military Endineer Services

MHote: For the

prior to 4th January 1981
shall also be taken into
account.

.

Group “A" Departmental
Promotioh Committee

For considering promotion

and confirmation :

1.Joint Secretarv_~Chaifman’

2.0irectof of Personal -
Member .

period

" 14. Circumstances in which

. Union Public Servicée
Commission is to be
consulted in making

Consultation with the Union
Public Service Commission
not necessary while making
selection for appointment-”

A —eetmaetr SRy = -

recruitment. - . t

Attested.

&dvocate.

o the post.
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ANNEXURE -2
PRIORITY : - :
Tele @ 3019687 Coord & Pers Directorate/EIR(O)
: ' » Engineer~in-Chief’s Branch
Army Headauarters '
DHG PO Mew Delhi-110 O11

A4l 132/5W/92-93/EIR(DY | 05 Aua 92

OPC  FOR PROMOTION FQUM ASSISTANT SURYEYOR OF WORKS TO THE
‘ GRADE OF SURVEYOR OF WORKS

1. Reference this HQ I@tter No.A/41033/ASW/1/92/EIR(O) dated

09 Jan 92. :

2. DPC to the arade of Survevor of Works is scheduled to be
held shortly. As per the Recruitment Rules the eligibility

- conditions for promotion is as under @

“ASW with 4 vears reaular service in the arade and
having. passed the Final/Direct Final Exam of
Institution of survevors . (India) or eguivalent.”

« For the purpose of counting the above period of
eligibility for promotion. the reaular service
rendered by the ASW in the equivalent post of AEE
(Endgr. Cadre) in MES prior to 4th Jan &5 shall also
be taken into account.. : _

.0 You are requested to forward the consolidasted intearity
certificate of all the eliaible ASWs upte S1. No. 70 as per
the Seniority List of AWs circulated vide this HQ letter

under reference. If any of the officer is involved in any

disciplinaryv/viailance/Spl. case. or otherwise., nhecessary
particulars be given. The intearity certificate should be
sianed by an .officer not below the rank of Addl. Chief
Engineer or eauivalent. in the prescribed proforma.

4. While submittinag the intearity certificate please ensure

. that the instructiong as contained in DOP & T OM  No.

22011/1/91~Estt. (A) dated 31 Jul 91 are complied with
according to which the following cateaories of persons will
pbe considered as involved in disciplinary case :

(a) placed under suspension

ib) Cahrae sheet has been jesued or the discieplinary
authority has decided to issue a charge shset, and

{e) Prosecution for criminal charae iz pendina or
sanction for prosecution has been issued or a
decision has been taken to accord sanction for
prosecution.

cp.ea

lﬂyoca&.,

At
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annex. 2 contd.

In view of the above. please ensure that only above tvpes of
cases are reported as involved in disciplinary/SPE case

etc. Mérely beina asked as a withess for court of inauiry.
Board of Officers or beina blamed by a court of inauirv or
registration eof case by the SPE or receipt of complaint
against an individual “should not be regarded as havina
involved in disciplinary/SPE/Vigilance case.

5 pPlease also specifically cofirm whether, the above
mentioned officers have passed the Final/Direct Final Exam
of Institution of surveyors(India). If so. a cooy of Part 11
order notifving the casualty may also please be forwarded
for our rqcord. : ’

&. Particulars of individual belonaing to SC/ST communities
may be furnished separately.
’ B - | s .

7. The above information/documents alonawith consoplidated
integrity certificate should reach this HQ by 26th Aug 92
~ for holdina DPC to the arade of Survevor of Works.

Sd/~-
( M Prahalada Rao )
SAQ : :

Offq. SO 1 Enars(Pers)/EIR(0)
Enaineer~in-Chief. -

€ -



A
T W

EXTRACT -

ANNEXURE~3

Recruitment Rules - A.8.W. (ASSTT. SURVEYOR OF WORKS
FQUIVALENT TO ASSTT. FEXECUTIVE ENGIMNEER) ‘

(Reference - Gazette Mo. 1581 of 17 Sep 49 as amended)

Oirect Recrulitment in the post of &8.S.W. through U.P.S.C.

The minimum gualification will be a degres in Civil

Frigineering or sauivalent (A pass in the Final/Direct Final

Examination in Building an guantity Surveving of the
Institution of Survevors is recoanised as  equivalesnt  to
degree in Civil Enaineering).

(Clarification made vide Engineer-in-Chief’s Branch. Army HQ

letter NO.A&/40001/3W/AEIR dated 19 Jul 78).

Hitesieq.

/=

Aﬂ?ocate.

ol
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{ EXTRACT )

QUALIFICATION PRESCRIBED BY UNION PUBLIC SERVICE
COMMISSION  VIDE NOTICE DATED 27TH FEBURARY 1988

~-\<-~wwv«-uwwu-vwnwww*--wvww-m‘-—www~w\-w~~»w.-~“v

&, a candidate must have

fa)  obtained a dearee in Engineering from - & University
incorporated by an Act of the Central or State Legislaturs
in  India or other Educational Institutes established by an
act  of Parliament or declared to be decmed as Universities
under  Section 3 of the University Grants commission Act.
1956, or

B passed Sections A and B of the Institution Examinations
aof the Institution of Enaineers (India)., or

(Y obtained & dearee/diploma in Engineering from such
Fareian Univergitieng@lleqm/Iﬁgtitutimn" and under such
conditions as may be recoanised by the Government for the
purpose From time Lo time 3 or .

(DY passed in the Graduate Membership Examination of the
In%titution of Electronics and Telecommunication Frnainears
{Incial. or

a saociate Membership Examination Parts 11 and
111, BSection A and B of the aseronautical saciety of India.

jate Membership Examination (Sections A and

P

(F) passed ASs0GI
tution of Mechanical Enginesars {India). or

R) of the Inst

e 03

(G) passed Graduate Membership Examination of the
institution of Electronics and Radic Engineers. Londaaon Fex 1 dd
atter Naovember., 1959 .

The Graduate Memberahip Ewamination of the Institution of
Electronics and Radio-Enainesrs, London held prior to
povenber 1959 is also acceptable subject to the following
conditions
{1) that the candidates who have passed the examination held
prior to November 1959, should have appeared and passad
in  the followina additional papers. according to post-
1959 schems of Graduste Membership Ewamination.
iy Principles of Radio and Electronics 1 {section” &™)

(ii) mMathematics (science "B

Attes:ed.

/

Advocate .

"
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(21 that T he candidates concerned should produce
certificates from the Institution of Elsctronics and
Radio Enginesrs, London in fulfilment of the condition
prescribed at (1) above.

Annaex. 4 contd.

Provided that a candidate for the post of Engineer., Groaup A.
in Wireless Planning and Coordination Wina/Monitoring
Organisation, CMinistry of Communications, Indian
Broadeasting (Engineers), Service and Indian. Maval aArmament
Service (Electronics Enginsering Posts) @ may possess any of
the above qualifications or the aqualification mentioned
below namely o

M.Sc. dearee or its equivalent with Wireless Communication,
Electironics, Radico Physics, or Radio Engineering a8z “a
special subjiect.

rote 1 & A candidate who has appeared at an examination the
passing of  which would render him educationally
aualified for this examination. but has not baan
informed of the result, mav apply for admission to the
examination. A candidate who intends to appear at such
a aualifving examination may also apply. such candidates
will bke admitted to the examination. if otherwise
e¢ligible but the admnission would be deemed to be
provisional and subject to cancellation. if thevy do not
produce  proaof of having passed the examination as soon
as  possible., and in any case not later than 15th
December, 198&. '

N Kk
AtteSteQ.

&¥ocate,
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ELEVANT  PART  OF BRIEF PARTICULARS RELATING TO MILITARY
ENGINEERFNG SERVICES aND  INDIAM  NAYAL  ARMAMENT  SERVICE
PRESCRIBED BY U.P.S.C.

aat o At et A A A S0 a3 AT AT WY AAY AT A0S A4S A3 AAAC WAAS AV AR AAAT AT TWAS VAT VWY LA AL MM A VAT A RS WA W AN W VAT AY AT AL A LNt MM A AN Mt AT A AR GRS A SR At s At et e
- N

Z. MILITARY EMGINEERIMG SERYICE, GROUP A

fa) The selected candidates will be appointed on probation

for a period of twe vears. A& probationer during his
propationary period. mavy be  required to DRSS such
departmental and language tests  as Government may
prescribe. 1¥f in the opinion of Gowvernment the work or

conduct of an officer on probation is  unsatisfactory or
shows  that he is unlikely to become efficient or 1f the
probationer fails to pass the prescribed tests during the
period Government may discharas him. On the conclusion of
the period of probation. Government may confirm the officer
in  his  appointment or if. his work or conduct has in ‘the
apinion of Government been unsatisfactory. Government may
either discharae him or extend the period of probation for
such further periods as Government mav consider fit.

Probationers will be required to pass the MES FProcedure
supdts. (B/R & E/M) Grade I Examination and Hindi Test
during their probationary period of T VEETS. The standard
far Hindi Test should be "PRAGYA" (eguivalent o
Matriculation standard).

{bY1. The selected candidates shll if so reauired be liable
to serve as Commissi i

joned Officers in the Armed Forces
for a period of not less than 4 vears includina the
period spent on training., if any :

>

Provided that such a candidate -

(i) wshall not be required to serve as aforesaid after
the expiry of  ten vears from the date of
appointmant.

fi1) shall not ordinarly  be required to serve as
aforesaid after attaining the age of foriy vears.

T1. The candidates shall also be subject to Civilian in
Defence Service (Field Liabilitv) Rules of 1957
published under SRO No. 92. dated 9th March 1957. They
will be medically examined in accordance with the
medical standard laid down therein.

(¢) The following are the rates of pay .
{a) Asstt. Executive Enaineer/Asstt. Survevor of Works -
2200~xbw2ﬂ00 ERB~100-4000

(b)Y Executive Enaineer/Survevor of Works -
AD00~100-3500~-125-4500

Aftes oy

ANNEXURE -5 u\"(
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Annex. 5 contd.
- ;/w

(c) Superintending Engineer (Ordinarv Grade)/
Superintending Survevor of Works (Ordinary Grade) -
B700~1.25~-4700~150~5000

(d) Superintendina Enaineer (Selection Grade)/
Superintending Survevor of Works(Selection Grade) -
4500-150~5700

f2) Deputy Chief Enaineer - 300-125~-4700~150~5000

(f) Chief Engineer (Level-11)/
Chief Survevor of Works{lLevel-II)
5100~150~-5700

{a) Chief Enaineer (Level-I1)/
Chief Survevor of Works (Level-I)
5900~200~&700 .

(B8) INDIAN MNAVAL ARMAMENT SERVICE :

WAL W A AT S AT A A S St S AR Baes s ARt AN AW A e WA Lot e S e A A A

(a) Candidates selected for appointment to the service
be appointed as probationers for a period of two
which period may be extended at the discretion of

will
vears
the

competent authority. Failure to complete the probation to

the satisfaction of the competent authority will
them liable to discharge from service.

(b) The appointment can be terminated at any time by g
the reauired period of notice (one month in the cas
temporary  appointment © and three months in the cas
permanent appointment by competent anthority).

Government, however, reserves the right of termin

services of the appointees forthwith or before the e

of  the stipulated period of notice by making pavment

ender

iving
@ of
@ of

The
ating
xpiry
of a

sum  eauivalent to pav and allowances for the period of

hotice or the unexpired portion thereof.

(c) They will be subject to terms and conditions of se

as applicable to Civilian Government Servants paid from

Defence -Services Estimates in accordance with the o
issued by the Government of India from time to time.
will be subjected to Field Service L1ab111tv Rules., 195
amended from time to time.

(d) They will be liable for transfer anvwhere in Indi
abroad.

{e@) Scale of pav and classification - Group A Gazetted.

(i) Deputy Armament Supplv Officer., Grade-II
Re . 2200~-75~2800-EB~100-4000

(ii) 'Deputv Armament Supply OFfficer., Grade—]
Rs. 3000~100-3500~125-4500

(iii) Naval armament Supply Officer (Ordinary Grade) -
Rs. 3700-125-4700~150-5000 °

Attesed.

rvice
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fAannex .5 contd.
fiv) Maval armament Supply Officer (Selection Grade) -
R . 4500~1 505700

-

(v) Director of Armanent Suoplv -~ Re&, 5900~-200-46700
(f) Prospects of Promotion to higher grades -

i) Deputy Armanent Suppely Officer., Grade I DASOs Grade 11
with 5 vears service are eligible for promotion to the
grade of DASO Grade 1 in the scale of pay of KRs. 3J000-
4500 on the basis of selection on the recommendations
of OPC provided that only those officers will be
considered for promotion  who have passed the
departmaental examination which may be held after
technical training course or the Naval Technical
Staff Officers course at the 1.A.7T. Kirkee.

(ii) wMNawval aArmament Supplwv O0Fficer (Ordinary Grade)

Deputy Armament Supply Officer., Grade I with 5 vears’
service as such as eligible for promotion to the grade
of Maval Armament Supply Officer (Ordinary Grade) in
the pay scale of Rs., I700-5%000 on  the basis of
selection to be made by the appropriate DRC.

i1) Naval armament Supply Officer (Sslection Grade)

(

e

Naval armament supply O0fficer (Ordinary Grade with 5
vears service as such are elidgible for promotion to
the arade of Naval Armament supply OFfficer (Selection
Grade) in the pay scale of Rs. 4500-5%700 on the basis
of selection to be made by the appropriate DPC.

(iv) Director of armamnent Supply -

Naval armament Supply Officer (Selection Grade) with 3
vears® service in the grade(s) are eligible for
promotion  to the grade of Director of Armament Supply
in  the pay scale of Rs. 5900-&6700 on  the basis of
selection to be made by the appropriate DRC.

(iv) Director of armament Supply @

Naval Armament Supply Officer (Selection Grade) with 3
vears” service in  the arade(s) are eligible for
promotion to the grade of Director of Armament supply
in the pav scale of Rs. 5%00-6700 on  the basis of
selection to be made by the appropriate DPC.

The reguirements for promotion to next higher grade, as laid
Jdown above,  are  those of  minimum  eligibility and that
promotion in the dgrade concerned will take place subiect to
availability of wvacancies only.

Note : The pay of ftThe Government servant who held &
permanent post  other than & tenure post in a
substantive capacity immediately prior o his
appointment as a probationsar may be regulated subject

Attested.

MVoca‘w €
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annaex., 5 contd.

- 9/w

to the provision of P.R. 22B(1) and the corresponding
article in CSR applicable to probationer in the Indian
tHasy .,

fa) Nature of duties and responsibilities attached to  the
post  of  Deputy Armament Supply 0fficer Grade I1  in  the
Indian Nawy. Ministrv of Defence.

(i) Production. planning and direction of work relating ta
repair., modification and maintenance of armaments.,
incorporating various mechanical electronics and
electrical clevioes and wystem production and
productivity.

.
e
Fal e
'

Provision of wmachinerv, electronic and electrical
equipment for repair, maintenance and overhaul .

N

{111) Development work to establish import substitutes.
preparation of indigencus desian specifications.

fiv) Providing of mechanical electronics and electrical
spare of armaments.

) Periodical calibration testing/examination of sub-
assemblies and assemblies of mechanical electronics
and electrical items of armaments (missles. torpedos.

mines and auns) measuring  instruments, etco.

(wi) Providing loaistid supbort in respect of armament
stores to fleet and Naval Establishments.

fviil) Rendition of technical advice to the service in  all

matters relating  to mechanical, electronic and
electrical engineering in respect of armaments.

Atted.ed.

" Mvocate.



ANNEXURE -6

Tele  AF 2358 Headguarters,
Chief Endgineer (&F).
Shillong Zone,
Elephant Falls Camp
Monglver Post
Shillong~793009

BL222/5/237/K18 17 Aug 95

\

CWE (AF) Gauhati
CWE (aF) Kalaikunda
CWE (AF)Y  Jorhat

PROMOTION CRITERIA FROM ASW TO SW

L. & copy of HQ CFEC letter NoL1L31051 /2987 /Engrs/21/EIB. dt.
D2 Aug 25 is fwd herswith for vour info please.

Bd/~
{ HPF Mehra )
AEE R/R
80 3 (Pers)
Far Chief Engineer (4F)

Copy to o :

E 8 Sec. for na pleass

E~-7 Seo -~ for info please

A copy of HQ CEEC letter Mo. 131051/2987/Enars/Z1/EIB  dated
02 Aug 95,

NS ABOVE

1. It is intimated that one of the ASW serving in  this
Command  had  reguested the Secretaryv, Min of Defence to
Clarify whether it is essential to pass the Direct Final
(Sub-Div. II) Examination conducted by the Institution of
Survevors, 15/7., Institutional Area. New Mohrauli Road, MNew
Delhi for considering promotion to SW.

2. The case was accordingly taken up with the higher
authaority ancl E-in~C"s Branch wide their letter
A/410033/ASW/95-~96 EIR(D) dated 25 July 95 have intimated
that  Oirect Final (Sub-Div.II) examination is must for
promotion from ASW to SW.

3. The above policy may please be noted for quidance and
Cisseminated to vour units/fmns.

Sd/~ ( R.K. Khanna)
L. Col.
SO II {(Pars)

Atteited For Chiaf Engineer

Advocata.
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ANNEXURE -7

Coord & Pers Directorate/EIR(O)
Enaineer-in-Chief’s Branch
Aarmy Headguarters,

OHR PO New Delhi-~110 011

No. 1032/8SW/95-96/ETR(0O) 20 Dec 95
FaNEL. FOR PROMOTION TO THE GRADE OF
SURVEYOR OF WORKS IN M.E.S.

L. The undermentioned Assistant Survevors of Works have been
approved Tor officiating promotion to the arade of Surveyaor

~of Works in Military Engineer Services against the wvacancies

for the vear 1995-%96 -

Ser  MES Mo, Mames of the officers Date of Birth
S/Shri
& . 263330 Lalieet Prasad ($/C) 26 Oct 61
Wi 306455 Ram Lal Gangatira 27 Mav 41
I 300256 Jasbir Sinah Yerma (S$/0) 05 Mar &3
d. zZ0107% Subal Chandra Das 07 Jan 41
= 210014 CVWishnhu Datt Gautam 10 Jul 44
T 186178 Ashok K. Gupta 15 Aug 6%
. 200311 Sushant Kumar 13 Aug &4
h. 508901 Mahest Chander 01 et &%
i 439112 Sanjeey Kumar Jain 15 Feb &5
k. 4850364 Sanijav RKumar Gupta 28 Jan &8
1. 439115 Brahmanand Sinah 13 Jan &4
h. 182847 3. Venkatashwara Rao 16 Mav 66
. Z6BRT3 Indrajit Mandal 14 Ot &é&

(thirteen officers onlwv)

. The abowe panel will be operative upto and including 03
Dac 93 unless reviewed earlier or specifically extended
beyvond this date by the Competent Authority.

3. Actual appointment of Officers included in the panel
will be made in the order shown therein subject to  the
availability . of vacancies and  issus  of orders for
appointmant .

4. The above panel will be subject to the outcome of CAT
Ahmadebad Bench MA 586/93 in D.A. No. 492/9%.

Sd/~ (Jaamohan Uppal)
Cal
Lir of Pers
For Engineer-in-Chief

Copy Lo @

Min of Def/0(apptts)
L*igt ZI.D“ llEll & ICF-IC

Internal ElA, E1B ~ 5 copies, EAC. E1D. MIS (Civ). SCC
E Coord-I, E2 WPC, E-&, WPC/ADGTC, DGBR (pers) D°

@

Attes:ed,

gdvocase.
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" In the matter of -
OA No 137 of 1996

Bhavesh Gupta............. Applicant
-Versus-
Union of India & others................ Respondents

Written statement for and on behalf of the Respondent Nos. 1 & 3.

I, TDS Visakhan, Chief Engineer, Shillong Zone, SE Falls, Shillong do herebyi;solemnly
affirm and say as follows :-

1. That I am the Chief Engineer, Shillong Zone, SE Falls, Shillong and an acquainted with the -
facts and circumstances of the case. I have gone through a copy of the application and have
understood the contents thereof. Save and except whatever is specifically admitted in this written
statement the other contentions and statements made in the application may be deemed to have
been denied. Iam authorised to file this written statement on behalf of Respondent No 1 &3.

2. That the applicant has filed this original application on the wrong facts. It is specifically
- submitted herein that the applicant is not eligible for promotion to the post of Surveyor of works
as per the Recruitment Rules notified through SRO 39 dated 9th Feb 1985. Anne)fzure A
- Therefore, his name could not find on the place in the Departmental promotion Committee Select
panel. issued under Engineer-in-Chiefs Branch Army Headquarters letter No
- A/1032/SW/95-96/E1R(0), dt 20th Dec 1995. No representation-was submitted by the applicant
to the appropriate authority so that the position could be made clear to him before going to this
Hon'ble Tribunal which is a first and foremust requirement of the Tribunal Act. It is specifically
submitted here in that the respondents have strictly acted in accordance with the statuai'y rules and
no violation to the rules have been done. '

3. That the applicant has tried to build up a case challenging the Recruitment Rules framed
by the ‘president of India in exercise of the power confirmed on him under Article' 309 of the
constitution of India on the ground that these rules are a ultravires to the constitution being
" violative to the provision of Article 16 of the constitution of India. This ground of the applicant
has no substance. The Honble Supreme Court has held in the case of VK sood Vs Secretary
Civil Aviation (1993 : 25 :. ACT 68 (SC) that in exercise of the Rule making power the President
or authorised person is entitied to prescribe the method of recruitment, qualification both
educational as well as technical for appointment or conditions of service to an office or post under
the state. The Rules thus having been made in exercise of the power under Article 309 of the ‘
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constitution being statuary cannot be impeached on the ground that the authorities have prescribed
tailor made qualification to suit the individual. The Hon'ble Supreme Court has further held that it .
is settled law that no motive can be attributed to the legislature in making law. Thé rules
prescribed qualifications for the eligibility and suitability of individuals would be tested by Union
Public Service Commission. It is for the rule making authority or for the legjslature to regulate the
method of recruitment prescribed qualifications etc. The rules are framed by-the persons who are
assisted by the expert body and the Court is never assisted by any expert body in this regard.
Therefore, the Hon'ble Supreme Court has held that the Gowt is the sole authority to decide the
scope and formation of the recruitment rules in any post in the organisation under its conitrol. The
Govt is also the sole authority in respect of all matters concemning cadre management, cadre
structure, composition of the cadre, qualifications, eligibility criteria etc. The authority of Gowvt
cannot be challenged at any level, therefore, this Hon'ble Tribunal has no jurisdiction over the
issue of framing of recruitment rules. This Honble Tribunal may educitate only on the
implementation of the Rules. Therefore, this original application deserved to be dxsmlssed solcly
on this ground that the original application is base less.

4. That the answering respondents have no comments to the statements made m paragraph
1(i) to 1 (iti) and paragraph 2 of the applicants.

5. That with reference to paragraph 3 of the application the answering respondent beg to state
that it is clearly stated in the Administrative Tribunal Act section 20 and 21 that before an -

_applicant is filed his case in the Hon'ble Tribunal he should avail opportunjtyl: through a

representation to appropriate authority and put up such grievances as prayed in the application and
should wait for reply, within a period of six months if he does not get any reply and if he is
satisfied then the option is open to him to file the OA in the Hon'ble Tribunal. Since the applicant
has not availed the opportunity and have not applied to the appropriate authorities for their
grievances, as such, it is submitted that the case be dismissed at admission stage itself as the
statuary provision of the Central Administrative Tribunal Act have not been complied with.

6. That with reference to paragraph 4 (1) of the application the answering respondent beg to
submit that the position has been made amply clear in the preliminary objection submitted in earher .
paragraphs as such no further comments are offered. A

7. ‘That with reference to paragraph 4 (2) of the application the answering respondent beg to
state that the same are admitted being matter of records.

\_~

8. That reference to paragraph 4 (3) of the application the answering respondent beg to state
that the same are admitted being matter of records as well as it is submitted that the Rccruﬂment
Rules are framed by President of India under Article 309 of the constitution of India, which are
statuary in nature and cannot be challenged in court of law except when these are not strictly
adversed to, which is the jurisdiction of the Hon'ble Tribunal/Courts.
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The applicant has himself admitted in this original application that the respondents are
strictly adhering to the Recruitment Rules and all the promotions being made strictly accordingly to
these rules, hence the applicant has no claim at all.

9. That with reference to paragraph 4(4) and 4 (5) of the application, the answering
respondent beg to state that it is not denied that as per Gazette of India No 1581 it has been stated
that for direct recruitment in Surveyor Cadre as Assistant Surveyor of works through UPSC, the
minimum qualification will be Degree in civil engineering or equivalent. The direct final
examination of Institution of Surveyor of India is equivalent to degree in Civil Engineering for
recruitment is concemed. The cadre deals specially the contractual matter/Engineering matters as
well as legal matter on contracts etc. for which the direct final examination is must suited as per the
recruitment Rules which are statutory in nature. However, the post of Surveyor of Works is
senior class I post which has got more responsibility than the Assistant Surveyor of works and their

duties/responsibilities have been defined in the Military Engineering Service Regulations 1958.
As such it is correctly stated in Recruitment Rules that the passing of Direct final examination is
must for promotion to higher post of Surveyor of works. As there is no point in making
comparison between Diploma and Degree given by the institutions.

It is also specifically submitted herein that the advertisement issued in the form of Gazette
notification inviting the application for combined Engineering Service. Examination is only a brief
note giving minimum essential details of various posts, scale of pay etc. After joining, service as
per allotment all officers are required to pass certain Departmental Examination and attend the
courses in various institutions and the same is strictly in accordance with the rules and regulations
of the Department hence there should not be any grounds in this respect.

10.  That with reference to paragraph 4 (6) of the application the answering respondent beg to
state that as already explained reply to paragraph 8 the Gazette notification is brief note and does
not cater for all rules applicable in the promotional posts hence this can not be taken as grievance.
The officer after joining the Departments Assistant Surveyor of Works must know what is the
basic requirement for their promotion since ignorance of Rules is no excuse.

In case the applicant was not satisfied with condition of acquiring Departmental prescribed
qualifications he could have represented against the same at the time of joining or immediately
after joining as it involved his future career and promotions. He had the option to pass the direct
final examination which is pre condition for future promotion or could have left the service if he so
desired. '

11.  That with reference to paragraph 4 (7) of the application the answering respondent beg to
state that it is not denied that the applicant was replied by Engineer-in--Chief's Branch, Army
Headquarters, New Dethi vide their communication A/41033/ASW/95-96/E1R(0), dated 25th July
1996 (attached) as Annexure to OA so that all the similarty placed persons should know their
position and requirement of passing the Direct final exam was essential before any Assistant
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Surveyor of Works is considered for next promotion as Surveyor of Works hence the applicant
was fully aware of his position that he cannot be considered for promotion hence his original
application is avoid & without any merit thus, needs no consideration at all.

'12.  That with reference to paragraph 4(8) of the application the answering respondent beg to

state that the same are admitted being matter of records and no further comments are needed.

13.  That with reference to paragraph 4(9) of the application the answering respondent beg to
state that it is not denied that certain junior to him have been selected for promotion to Surveyor
of Works, but it is also a fact that so many senior to the applicant have been left out for promotion
due to not acquiring the requisite qualification i.e. passing of direct final examination of Institute of
Surveyor of India, as such the point raised in this para is not maintainable.

14.  That with reference to paragraph 4(10) of the application the answering respondent beg to

state that it is not denied that applicant might, have submitted the application dated 29th Jan 96 to
respondent No 2 but since the applicant has himself admitted that the respondents have made
position clear above vide Annexure A2 there was no need to give any further reply on the subject
matter. = :

15.  That with reference to paragraph 4(11) of the application the answering respondent beg to
state that it is not denied that number of persons have been promoted from lower post of Surveyor
Assistant Grade-I who are Diploma holders but since they acquire higher qualification of final
examination of Institute of Surveyors which is basic qualification for the post of Surveyor of
Works hence the applicant’s claim is not maintainable.

~ Further more it is submitted the Department has since created a new post of Junior
Surveyor of Works (JSW) and persons with Diploma will have to be promoted first to JSW and
then ASW and SW after acquiring experience of the department which will take them at least 15
years to reach upto the post of SW. Hence the grounds of the applicant is not enable. '

It is incorrect to say that the respondents have misinterpreted the extent rules has made the
clearing of Direct Final (Sub Dir IT) examination of Institute of Surveyors of India necessary for
being considered for promotion to the post of SW. As already submitted that this qualification is
special qualification and cannot be equalled with Degree in Engincering to support our view.
Respondents are enclosing herewith a copy of Govt of India, Ministry of Science & Technology
memo No SM/34/002/94 dated 07.09.94 which in clear terms express that the membership of
Surveyor of India is a special qualification and is not equivalent to a degree in engineering
(Annexure “B'-I). The Recruitment Rules are statuary in nature hence their terms and condition
which is part of the post cannot be challenged in court of law being framed under the
constitutional Authority of the President of India.
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16.  That with reference to paragraph 4(12) of the application the answering respondent beg to
state that the submission in this paragraph is denied as it is not a fit case in the light of the fact
explained in para 4.11 above. Shri Bralimanand Singh and Shri S Venkateshwar Rao have cleared
the Direct final (Sub Div I) Examination for promotion to SW, so their names were included in
the panel circulated vide our letter No A/41032/SW/95-96/E1R(0) dated 20th December 195
whereas the applicant has not cleared the Direct Final (Sub Div II) Exam for promotion to the
Gde of SW. Hence question of including his name in the said panel in between their name does
not arise. _

17.  That with reference to paragraph 4(13) of the application the answering respondent beg to
state that the applicant himself stated that he appeared in the Direct Final Exam in Sept 95 and
result declared in March 1996 in which he has successfully cleared the said examination. But so
far as including of his name in the panel circulated in 20th December 1995 to concerned on the
basis of successfully passing the same in March 96 is not tenable. His basic contention of the
applicant that there is no requirement whatsoever for him to clear the above said examination in
order to be eligible for promotion to the post of Surveyor of Works is not agreed to as the DPC is
conducted on the basis of Recruitment Rules notified through SRO 39 dated Sth February 1985
where in methods of recruitment/promotions, qualification both educational as well as technical
Departmental Examination and service conditions are framed.

18.  That with reference to paragraph 4(14) of the application the answering respondent beg to
state that the application is not bonafides rather it is baseless which deserves to  be dismissed.

19.  That with reference to paragraph 5(1) of the application the answering respondent beg to
state that passing the Direct Final (Sub Div II) Exam, conducted by the Institution of Surveyor is a
prerequisite condition for promotion under Rules 12 of Recruitment Rules for selecting eligibility
and suitability of the individual. His argument is baseless and not tenable in the eyes of law and

~ needs to be rejected.

20.  That with reference to paragraph 5(2) of the application the answenng respondent beg to
state that insistence upon clearing the Direct Final (Sub Div IT) Exam concerned by the Institution
of Surveyors in terms of recruitment rules is not in contravention of SRO 39 dated 09.02.1985 as
recruitment rule is a statuary in nature which has been framed keeping the utilities of service of a
serving group "A' post, hence this application needs no consideration.

21.  That with reference to paragraph 5(3) of the application the answering respondent beg to
state that no where it is written in Recruitment Rules that directly recruited ASW through UPSC
ie. exempted from passing the Direct Final (Sub Div II). It is also stated that direct recruits
possessing an equivalent qualification are exempted for passing the Direct Final (Sub Final I) but
it has been made clear in earlier paragraphs that Degrees is not equivalent at all.
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22.  That with reference to paragraph 5(4) of the apphcatlon the answering respondent beg to
state that the Recruitment Rules does not indicate any where that a Bachelor of Civil Engmeenng
degree and having come through UPSC is not required to clear that Direct Final (Sub Div -II)
Exam conducted by the Institution of Surveyors of India. The application needs no con51deratlon

23.  That with reference to paragraph 5(5) of the application the answering respondent beg to
state that simply by saying that qualifying the examination of Direct Final (Sub Div II) Exam does
no hold good for them who hold a degree of Bachelor of Civil Engineering is not accepted by the
Department, because passing the Direct Final (Sub Div IT) Exam is a pre requisite condition for all
ASW who is to be promoted to SW.

24.  That with reference to paragraph 5(6) of the application the answering respondent beg to
state that neither Direct Final Exam of Institution of Surveyors is equivalent to a Bachelorl Degree
in civil engineering nor any letter in this regard has been issued by this Headquarters. However
the applicant has also not quoted any authority letter for the same. . .

- 23, That with reference to paragraph 5(7) of the application the answenng respondent beg to

state that it is not denied that the Institution of Surveyors who conduct the Direct Final (§ub Div
- II) is an independent body. It is also stressed that it is a essential requirement for promotxon to
SSW as per requirement rules which are statuary in natures.

- . 24, That w1th reference to paragraph 5(8) of the application the answering respondent beg to

statc that the applicant's views is not accepted that the direct recruits -selected by the UPSC
constitution belongs to a distinct and separate clear and cannot be equated at ,par  with
Departmental promotees with regards to rank and designation. No any separate mstructron has
been issued by the Department that clearing of examination of Direct Final (Sub Div H) Exam is
exempted for the direct recruits selected through UPSC being minimum graduates mJ civil
engineering. Thus conducting of Direct Final (Sub Div -II) Exam is not arbitrary rather it is
reasonable and is in conformity with the rules. Hence, the application needs to be drsrmssed‘at the
admission state. 5

25.  That with reference to paragraph 6 of the application the answering respondent beg ito state
that the statement are not agreed to as the applicant did not submit any reprcsentanon to the
appropriate authority so that the position could be made clear to him before going to thJs Hon'ble
Tribunal which is a first and fore most requirement of this Tribunal Acts. Hence this case rteeds to
be dismissed at the admission stage. L

26.  That the answering respondents have no comments to the statements made in paragraph 7
of the applicant.

Contd...7/-




‘g

-7-

27.  That with reference to paragraph 8 (1) of the application the answering respondent beg to
state that Engineer-in-Chief's Branch letter A/41033/ASW/95-96/E1R (o) dated 25th July {1995
confirming to Shri. Bhavesh Gupta ASW that he is required to pass the exam of Direct Final (Sub
Div II) conducted by the Institution of Surveyors, 15/7 Institutional Area, New Mehrauli Road,
New Delhi, is enclosed.

28.  That with reference to paragraph 8(2) and 8(3) of the application the answering respondent
beg to state that without any valid reason or any authority it is not possible to quash E-in-C's
Branch letter No A/41083/ASW/95-96/E1R(0) dated 25th July 1995 or any other letter issued by
CE Eastern Command quoted by the applicant.

29.  That with reference to paragraph 8 (4) of the application the answering responden'; beg to
state that it is not possible for the Department to consider for promotion to the post of SW to the
case of UPSC direct recruit Indian Engineering Services officers without clearing the Dlrcct Final
Exam (Sub Div-II) Exam as it is not permitted as per RR. , %

30.  That with reference to paragraph 8(5) of the application the answering respondent beg to
state that it is not possible to include the name of the applicant in the panel circulated urider this
Headquarters letter dated 20th December 1995, as he did not pass the Direct Final (Sub&Dtv 1]
Exam, before the date of DPC being a prerequisite condmon However the applicant hasacleared
the said exam in March 1996 and his name will be considered for promotlon to the post of SWin
next DPC.

31.  That with reference to paragraph 8(6) of the application the answering responden;t beg to
state that until the applicant is not promoted in next higher Grade of Surveyor of Works, questlon
of fixing of his pay in next higher scale does not arise. !

32.  That with reference to paragraph 8 (7) of the application the answering respondeﬁit beg to
state that until the apphcant is not promoted in next hlgher grade of Surveyor of Works, questlon

¢ including his name in the seniority list of SW does not arise. j

{
33.  That with reference to paragraph 8 (8) of the application the answering responderft beg to
statc that the Hon'ble Tribunal is requested to dismiss the case as he did not subrimt any
representation to the appropriate authority so that the position could be made clear to hlm before
going to the Hon'ble Tribunal which is a first and fore most requirement of the Tnbunal Act.
Moreover, it is specifically submitted here that the respondents have strictly acted in accordance
with the statuary rules and no violation to the rules have been done.

34.  That the answering respondents have no comments to the statements made in paragraph
9,10, 11 & 12 of the applicant.

35.  That the applicant is not entitled to any relief sought for in the application and the same is
liable to be dismissed with costs. ‘
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I, TDS Visakhan, Chief Engineer; Shillong Zone, SE Falls, do hereby, declare ghatg the

~ statements made in this written statement are true to my knowledged ived%'frdi?f‘the
records of the case. 3 - Ll

I sign this Verification of this the 320. th dﬁ/fa 199% at Shillong. l ¥ ]

DEPONENT

S o Brig
' ' Chief Enginedt
ghillong Zowe
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