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Y Learned counsel Mr P.K.Tiwari moves this

application on behalf of the applicant.

Learned Addl.C.G.S.C Mr G.Sarma is present
for the respondents.

Issue .notice on the respondents befofe
admission to. show ‘céuse .as to why th&g
application shoild not be admitted and relie;
prayed for should not be granted. Returnable
on 17.6.96. T ‘ o

List on 17.6.96 for disposal of sho

cause and consideration of admission.
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None is present for the appli=
cant. Mr.Ge.Sarma Addl.C.G.S.C. for
‘the respondents. No show cause has
¢ been submitted. Adjourned *to

16=-7~96 for show cause and consider
tion of Admissione

Member
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Applicant in person is present.
- MR G Sarma,Addl.C.G.S.C seeks 8 weeks
time

for filing

_telegraphically

show cause

" by
respondents. Prayer is rejected

asg

instructed the

Heard  Mr

Perused

Pandey for admission.

contents. df the

.the reliefs  sought.
Application is admitted.

the

application  and

Issue notice
on the respondents by reglstered post.

ertten staeement w1th1n 6 weeks.

~List - 3O 8 1996 for

LStatement and further orders.
1
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on 'written

shall not be a bar for the respondents

-

'to dispose of the legal notice dated
1
11.9.95 (Annexure-5)

served by the

applicant on the respondents.

Member
/\//ZiLc}, 14§%b24597£” Z ' \
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R H '
c:ﬁk%édy 4; ;L ;?(; i 30.8.96 ' Mr. S.N.Pandey, applicant, in |
// b ' -
.  person. | et
' S ; ' Mr. G.Sarma, Addl. C.G.S.C._for the
f : :respondents. S L
Y74 t - :
%%}3:;/// § : Mr. Sarma,Addl.C.G.S.C. has
: | ' f submitted written statement. Let thé copy
) [] ) , . .
28 8 ’ﬁ L’ "of the same be served on the applicant.
' List for hearing on 30.9.96.
1 - :
' - Member
r -
)
trd '
1 ! ,
30.9.96 ! The applicant, Mr S.N. Pandey,
o :

nkm ngq )O‘

:is .present. Leave note of Mr G. Sarma,
learned Addl. C.G.S.C. r

List for hearing on 18.11.96.

" Meinber
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18.3.97 =~ The case is ready for hearing. Let it
~ be listed on 5.5.97 for hearing. -
e Meéﬂér/ " Vice%‘
nkm A ’
5.5.97 Left over. List on 19.5.97 for
~ hearings. - '
Member Vice~Chairman
Pg
f L . LAY VN -: ot
e 24.6,97 Learned counsel for the parties submit that
‘ the case is ready for hearing.
SR o ‘Llst it for hearing on 5.8.1997. 7
Member o Vice—(?éﬁan
' : trd - ' ) ' ‘ P .-"'w::'i
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Let the case be listed for hearing on
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o rresp 1.10.1997.
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‘ ¢ 20=-1-98 Case is ready for hearin | Liét
. (LD 207 g
tﬁ S ho e on 23-4-98 for hearingo
_ Member Vice~Chairman
7 ‘
__ o aill
: - t Nt - *
byfﬁ Ay é; - 23.4.98 ... ... List on 16.7.98 for hearing.
A f {
_ Member Vice-Chairman
Pg |
';L A A E
16=7-98 - On the prayer of Mr.G.Sarma learned
w[") (]/\W ,/LUW %7 W Addl.C.G.S.Cs case is adjourned till
24=8-98 for hearing. ‘
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\Ov\o(*-\ fcrne bezy 24 .8.98 There is .no representation oﬁ behalf
/ ~ ' 3 : B
p%é/‘ - "'“Zé of kx the applicant. Mr G.Sarma, learned
p"}é1— ey :
. ;o s Addl.C.G.S.C is present for: the respondents
’ /a No e s b5 - The case is dismlssed for default. .
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AN 9.12.98 . Present: Hon'ble Mr Justice D. N Baruar
\; AN Vice-Chairman
N ) Hon'ble Mr G.L. Sanglyine,
\ i Administrative Member
N\ ;J In view of the order passed 1in
Y Misc. petition No.252/98 this' origipral
application 1is restored to file and is
fixed for hearing on 14.1.1999.°
Member Vicé-Chairman
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- | 15.1.99 There 1is no representation. L
' this case be listed on 21.1.99.
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22-1-49 A= D AT 2B -0 GG,
PY\(WSI,
oan
27.1.99 Heard the learned counsel for the

parties. Hearing concluded. Judgment
delivered in open court, kept in
separate' sheets. The application is

disposed of. No order as to costs.
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‘CENTRAL ADMINISTRATIVE TRISUNAL
GUWAHATT BENCH : 2 :GUWAHNT =5

O.A.No. 70 of 1996

DATE OF DECISION..27%-L.1999......

{1 Shri Satya Narayan Pandey | (PETITIONER(S)

R SCTH TR SRR TP, In SN e i S 220

Mr P.K. Tiwari and Mr S. Sarma

AT I R O T 5 T, ML S AT T ST . TRTI UICLYL M M LU CNT WL St mes e In A e . o Saeimyhemn 6T R

_ ADVOCATE FOR THE
PETITIONSR(S)

ViRSUS
Union of India and others RESPONDLENT (S)

FTPIETY T S WO D 0O IR UL AL AT T BB T AN e IR B e LR AT T MOSE L 1N drT R T NGt e

Mr B.C. Pathak, Addl. C.G.S.C.

R A

THZ HON'BLE MR JUSTICE D.N. BARUAH, VICE-CHAIRMAN
THEL HON'BLE MR G.L. SANGLYINE, ADMINISTRATIVE MEMBER
1. Whether Reporters of local papers may be allowed to
see the Judgment 7
2. To be referrcd to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy
of the judgment ?

4. Whether the Judgment is to be circulated to the ether
Benches ?

Judgment delivered by Hon'ble ° ‘. Vice-Chairpan



b3

p

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
- GUWAHATI BENCH

Original Application No.70 of 1996

Date of decision: This the 27th day of January 1999

The Hon'ble Mr Justice D.N. Baruah, Vice-Chairman

b

The Hon'ble Mr G.L. Sanglyine, Administrative Member

Shri Satya Narayan Pandey; ,

Supervisor, Barrack/Stores, Grade II,

Office of the Garrison Engineer,

Shillong Division, Shillong. : «.....Applicant

By Advocates Mr P.K. Tiwari and Mr S. Sarma.
- versus -

1. The Union of India, through the
Secretary, Ministry of Defence,
Government of India,

New Delhi.

2. The Engineer-in-Chief,
Army Headquarter,

New Delhi.. :

3. The Chief Engineer,
Headgquarter Eastern Command,
Fort William, Calcutta.

4. The Chief Engineer,

Shillong Zone,
Shillong. .

5. The Commandar Works Engineer,
Shillong. ......Respondents

By Advocate Mr B.C. Pathak, Addl. C.G.S.C.

BARUAH.J. (V.C.)

This application has been filed by the applicant

seeking certain directions.

2. Facts for the purpose of disposal of this application

are:

The applicant, at the material time, was working as

Supervisor, Barrack/Stores, Grade II in the office of the

../cg\y-&\‘

Garrison Engineer, Shillong Division. On 13.2.1964 he was |

appointed Civil School Master at 3, EME Military Centre,

Bhopal. He continued in the said post till 1967. Thereafter

gkél” he was declared surplus. As per the Scheme of Adjustment of



)

Surpluses and Deficiencies of Civilian Personnel, the

LX)
[\

applicant was adjusted in the post of Store Keeper Grade 1II

which is a post lower in rank than the Civil School Master.

He worked in the said post for about eighteen years. It may.

'be mentioned that in the year 1983 the applicant appeared

before the Selection Committee for selection of direct
recruit Supervisor, Barrack/Stores Grade II. As per the

Select List his name appeared at serial No.2. One Shri S.B.

Prasad was placed at serial No.l in the said Select List.

However, no appointment was made. Situated thus, the said
Shri S.B. Prasad approached the Hon'ble Gauhati High Court
by filing a writ application (Civil Rule No.301 of 1984).
After the Act of Central Administrative Tribunal came into
force the said case was transferred to this Bench of the
Tribunal and registered and'numbered as.G.C.No.353 of 1986.

The said original application was disposed of by this

Tribunal by an order dated 19.8.1987. In the séid judgment

and order the Tribunal referred to the Circular dated

18.4.1986 and held thus:

B et eeaenn . .But this | circular is dated
18.4.1986 and on that date the applicant had
crossed the maximum relaxable 1limit of 35
years of age. What the circular states is
however the department's view that the
experience in the 1lower posts in the E/M
Branch will have wutility in the post of
‘Supervisor B/S II. This aspect of the matter
was apparently not considered before
disallowing the relaxation of age to the
applicant. But it should have been considered
in view of the Office Memorandum of the
Personnel & A.R. department as well as the
Army H.Q. letter dated 07.4.1980 but it was
not done. The department's view as contained
in their letter dated 18.4.1986 must be held
as being applicable from the date of the
original ciculars of the Personnel department
on the subject. In the result it must be held
that the applicant is entitled to the age
relaxation when the selection for the post was
made. Therefore the application is to be
allowed and we allow it accordingly. It is
directed that the case of the applicant be now
considered after allowing him the age-
relaxation due to him on or about the date of
selection in January 1983 and decide upon his’
appointment to the post of Supervisor B/S II."

£~
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Pursuant to the said judgment of this Tribunal the applicant
of that case (G.C.No.353/86) was appointed Supervisor,
Barrack/Stores Grade II with effect frém 18.11.1987. From
the order of appointment it was found that the promotion
of the said Shri S.B. Prasad was not given with
retrospective effect. Therefore, being aggrieved, the
said Shri S.B. Prasad approached this Tribunal by filing
original application No.38 of 1991. The said original
applic;tion was disposed of by this Tribunal by order dated
5.8.1993 directing the respondents to count/give effect of
the appointment of said’' Shri 'S. B. Prasad in the post of
Supervisor Barrack/Stores Grade II with retrospective effect
from January 1983 with all consequential benefits including
salary/ incfements and seniority; The Tribunal further
directed the respondents of that case to record the previous

service benefits of the said Shri S.B. Prasad till end of

1982 for calculating his pensionary benefits. The present

applicant was appointed to the ©post  of SUPErViSOr — “mamium

Barrack/Stores Grade II with effect from 15.9.1989, but he
was not given promotion with retrospective effect as it was.
done in the case of the said Shri S.B. Prasad. Hence the

present application.

3. We have heard Mr S. Sarma, learned counsel for the
applicant and Mr B.C. Pathak, learned Addl. C.G.S.C. Mr
Sarma submits that the case of the applicant was rejected by

the authority on the ground of overage, but according to the

-learned counsel, pursuant to the judgment of this Tribunal

dated 17.3.1989 passed in original application No.ll of
1988, age should not have been the factor for considering
the appointment of the applicant. Mr Pathak, on the other
hand, submits that after appointment of the said Shri S.B.
Prasad there was no post whatsoever; and therefore, the
applicant could not be appointed during this period. Mr

Pathak further submits that the applicant was appointed in

AQD/’ _ 1989....
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1989 when the post Wwas available. However,. Mr.S. Sarma

firmly disputes this fact and submits that according to his
information there were several posts lying vacant and the
applicant should not have been deprived of his promotion.
According to Mr Sarma as in the case of the said Shri S.B.
Prasad the applicant should have been given promotion with

retrospective from January 1983 when the selection was made

- and he was selected and placed at serial No.2 immediately

after Shri S.B. Prasad.

4. On the claims and;counter claims of the parties it is
not possible- for this Tribunal to consider and decide the
mattér. We feel that matter requries certain examination of
the records. 'Therefore, we dispose of this matter with
direction to the respondents to consider the case of the
applicant and while considering - the authority - shall

take into consideration of the decisions of this Tribunal in
G.C.No.353/86 dated 19.8.1987, Original Application No.11/88
and Original Application No.38/91 dated 5.8.1993 and
thereafter dispose of the matter by a reasoned order. This
must be done as early as possible, at any rate within a
period of three months from the date of receipt of this

order. If the applicant is still aggrieved he may approach

the appropriate authority.

5. The application is accordingly disposed of. However,
in the facts and circumstances of the case we make no order

as to costs.

( ( D. N. BARUAH )

ADMINISTRATIVEH/ MEMBER VICE-CHAIRMAN

n
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BETWEEN "

.
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v
i

shri Satya Narayan Pandey, ,

Supervisor, Barack/stores,Grade-I11,
office of the Garrison Engineer, .
Shillong Division, shillong=793002

AND

1. Union of India through the
Secretary, Ministry of Defence;
Government of Indis,

New Delhi, -

2, Engineer;in-Chief,
Army Headquarter, New_Delhiall

3. The Chief Engineer,
_ Headquarter Eastern Command,
Fort William, Calcutta=-21

4, The Chief Engineer,
Shillong Zone, ) '
Spread Eagle Falls, , o, :
Shillong - 11, v e

5, Commandar Works Engineer, -~ ~
'~ Spread Eagle Falls,
Shillong=~11

‘oo Resgondents

N

DETAILS OF APPLICATION

1. PARTICULARS OF THE ORDER AGAINST WHICH
THE APPLICATION 1S MADE : —

o " The instant application under Section 19 of the
Administrativé-Tribunals Act, 1985 is beiﬁg made against
the aeemed(requal of the respondents %o treat the
‘applicant at ﬁér with ahother similarly situated official.

(viz. -Shri Shyam Bihari Prasad, Supewisor B/S—II,MES-224876

£

G.E. 583),
: contd...P/2, .
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2. JURISDICTION OF THE TRIBUNAL @

The épplicant declares that the subject matter of

the instant application is within the kdmdb&m jurisdiction

" of this Hon'ble Tribunal.

3. LIMITATION :

| In,éhe instant case nnﬁgglthe ap?licant had
submitted a legal notice dated 11.9.95 to the ChiefvEngineef
Eastern Command, Fort William, Calcutté. After serving the
aforegaid remiy legal ﬁofiée, reasonable period has elapsed
but ti;l:now there has not been any response from the
respondents. Hencc= it is_stafed'tha£ the instant application
fulfils the legal reéuirément.of limifation as laid down

under Section 20 and 21 of the Administrative Tribunals Act,

1985, -

4. PACTS OF BEE CASE :

4,1 . That the applicant is a resident of Shillong
Cantonment area and he is presently employed- as Supervisor
Barack/Stores, Grade~II in the office of the Garrison

Engineer, Shiliong Division, Shillong 793002.'

4,2 That the applicant had initially joined as Civil
School Master (CSM) at 3, EME Military Centre, Bhopal to

which he joined on 13.2,64 and sefved until 10,2,67, When

-he'was considered surplus in terms of the scheme of

adjustment.of surplus and deficiencies of civil personnel,

"

*he applicant was adjusted as StorelKeeper, Grade~II in the

P

Military Engineering Services which is a'lower post. Having

worked for long 18 yeam, from the date of being declared

Contd...P/3.
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surplus, the applicant was eventually promoted as Store

Keeper Grade-I on 10.4.85.

4,3 - That on 17.1.83, the applicant‘had appeared at the
direct recruitment\test of Supervisor, Barack/sStore Grade-II
.and in the. said test/-he secured second position in the merit
list. It is pertinent to mentic;r;ggzrzﬁnggﬁglsaid post

of Supervisor, B/S-II iSvin tho.identioal'scale with that

of CSM. Alfhough having emerged a successful and eligible

in all respects to be appointod‘in4the said post of

Supervisor B/S-II, however, the same was stalled . The plea
taken by the appointing auﬁhority?ggsthét according to the
‘recruitment rules, since the appldcant had crossed 35 years 2

: —
of age, he cannot be appointed in the said post.

4.4 That being highly aggrieved by the'action of the
authorities concerned, the applicant had no other option
but to approach this Hon'ble Central Administrative Tribunal
at Guwahati with the prayer for appropriate directio to the
. authorities conerned to appoint him to his original post'
or equivalent grade and/or to the post of Supervisor B/S-II

_with all consequential benefits of service. The aforasaid

case was registered and numbered as G.C. .11 of 1988,
—_—

4,5  That by judgment and order dated 17.3.89, the
vHon'ble Tribunal having‘dealt into the bread gamut.of the
issues involved obsgrveo interalia that the age bar cannot
and should not apply in the applicant's case. Moreover, it
‘was observed that 'same was not applicable even under the
terms of the scheme of adjustment. Direction was issued ‘

that the applicant'should be considered for promotion :

Contd. . -P/4‘
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to Supervisor B/S-II within six months from the date of

receipt of the Judgment and order dated 17.3,89.

-~

A copy of the Judgment and order dated 17.3.89
in G.C. No. 11/88 is annexed herewith and marked

as ANNEXURE-1,

4,6 That pursuant to the Annexure-1l Judgment and ordef
dafed‘17.3.89, the competent authority acéqrded promotion
&® of the applicant to the B/S, Grade-II vide order dated
15.3.89, Consequent to the said order, the applicant.was
éppointed,po the post of B/S, Grade-II and although his'pay
was not protected, initially, by virtue of énother order
passed ﬁy the Hoh‘ble Tribunal on 9.7.90 in a Miscellaneous

application, his grievances were redressed.

Copy of the order dated 15.9.89 is annexed herewith

and marked as ANNEXURE~2.

/ e

/

4,7 | That it is noteworﬁhy that MES=224875 Shri Shyam
Bihari Prasad had appeared in the direct recruitment test
of Supervisor, B/S,Grade4II alongwith the applicant on
'17.1.83, It is also pertinent to mention that the aforesaid
Shri Shyam Bihari Prasad stood first in fhe said test akang

while'the applicant was placed second in the merit list.

Moreover gshri Shyam Bihari Pradad was also deﬁied the
appointﬁentlike tha;_gg—;;;—;bplicant. It is thus seen that
both this applicant as Qell as Shri Shyam Bihari Prasad were
similarly placed and situated. ﬁoweGer, notwithstanding the
fact, the applicant'and;thé saidshri Shyam Bihari Prasad
being similarly situatéd, tﬁe fact remains that shri shyam

Bihari Prasad was subsequently appointed to the post of

contdec....P/5.

g
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Super?isor B/S Grade-II in the year 1987. It may be
mentioned that the said order of appointhent was the outcome
| of a case filed by Sﬁri Shyam agnnndABihari Prasad before the
Hon'ble Central Administrative Tribunal, Guwahati Bench
which waS'regisferd as G.C. 353/86._The Hon'ble Tribunal
vide ite judgment dated 19.8.87 disposed of G.C. No. 353/86.
holding that the aforesaié Shri Shyam Bihari Prasad acquired
age reiaxation upto 35 years as. departmental candidate on
!ho swmsp or about the date of selection iﬁ January 1983
anddirected to appoint him in the post of Supervisor, B/S
Grade-II. Thereafter the applicant wasAappointea in 1987

and joined fhe:post~of Superviéor B/S-Grade-11 on 18.11.87.

The Hon'ble Tribunal hay'be pleased to oall for

‘the records of the case No. G.C. 353/86.

4,8 That it is also pertinent to mention that the

aforesaid Shri Shyam Bihari Prasad subsequently filed yet

—
another application before the Hon'ble Central Administrative

Trilunal, Guwahati Bench which was registeved as 0.,A., No.
38/91. In the aforesaid appllcatlon, the aforesaid shri
SE?QE_Bihari Prasad prayed for direction to the respondents
to recall his service in the post of Supervisor B/S-Grade II
with Eetrospectie effect from January 1983 on the ground

. not .
that he was/then appointed due to deliberate negligence

and fault ofi their part which resulted in loss in seniority

and salary for entire service period and had adverse effect

in the retmrement effect. The Hon‘ble Tribunal, Guwahati

Bench vide its Judgment and order dated 5.8,93 disposed of the
—_—cc :

0.A, No. 38/91 and directed the respondents to count/give

effect of the appointment of Shri Shyam Bihari Prasad in the

Contd.. .P/6c
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poﬁt'of Superéisor B/S Grade-II with retrospective effect
from January‘1983 with all consequential benefits including

salary, increments and seniority.

Copy of the Judgment and order dated 5.8.93 passed

“in O.A, No. 38/91 is annexed herewith and marked

as ANNEXURE=3,

4,9 A,'That passing of the aforesaid order dated 5.8;93 in
b.A. No. 38/91 in the matter relating to Shri Shyam Bihari
Prasad was not within the knowledge of the applloant. It is
stated thav thejuoment and: order dated 5.8¢93 passed in
0.A. No. 38/91 was of great sicnificance to this apnlicant
also because issues involved in the aforesald case were =
absolutely the same in regard to this a@pliqanta also.

Hence the principle which was applied By this Hon'ble Tribunal
"in.its judgment and order dated 5.8493 while disposing of
the O.A. No. 38/91 was equally applicable in regard to this
applicant‘becepseﬂhe was similarly circumstances, placed T
and situated like that of %¥Bm Shri’ Shyam Bihari Prasad,
Therefore, it was in thevfitness of things that the benefit
conferred upon Shri Shyam Bihari Prasad pureuant to the
‘Judgment andorder of this Hon'ble Tribunal dated 5.8.93

in 0.A. No. 38/91 ought'to'haﬁe been extended to this
applicant also w1thout his specially asking for it.
Unfortunately, the applicant aid not have any knowledge of
pass ng of the jgdgment and order dated 5.8.93 in O.A. No.
38/91 and counting of the seniority of‘Shri Shyam Bihari
,Présed with effect from 17.1.83 came to the knowledge of the
applicant for the first time in December 1994 when he had

P

occasion to peruse the All India Seniority List of

Contd...P/7.
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§uperviser'B/S~Grade-Ii,_the applicant was .astognished:to

learn that althoughfbeing simiiarly situated his seniority
was being granted with effect from 15.9.89 whereas iﬁ
respect of Shri Shyam Bihari Presad it'was 17.1.83 i.e.
from the date date &% on which dlrect recruitment test

was held and in which poth the applicant and shri Shyam

'Bihar; Prasad'hadwappeared togéther. .

4,10 That immediately thereafter, the applicant vide

létter dated 10.12,94 duly apprised the Chief Engineer

e

Eastern Command, Calcutta—Zl (through proper channel) of the
said fact W1th all details 2;;2 a prayer “that hls senlority
as in the case of Shri Shyam Biharl Prasad should also be
granted with effect from 17.1@83. Unfortunately, till thls
Very date; the applieant has not received any favourable

respbnse £x@m or any intimation on the said issue.

. A copy of the letter dated 10.12,94 is annexed

herewith and marked as ANNEXURE=4.

4,11 That it is stated .that the denial of the seniority
has-USually jeopardised the service capeer of the applicant.
Had he been giveh the x®& eligibie seniority, he could we11‘;
have been promoted to the pest of Supervisor,é/s @rade~-II
alongwith eil other proﬁotees whose name -figured in the panel
for promotlon as per the list contained in the notificatlon
No. 41206/EIR(Sub) dated 10.7.95 issued from the office of
the Coord and Perslnirectorate/EIR (Sub),Englneer-in-Chief
Branch, Army Headquarter, DHQ P.O. New Delhi-11., In fact

out of the list'ef 23i promotees, the applieant's name would
have figured well within Sl. No. 115 of the list ha#id he been

given due seniority. ‘
Contdo . .P/so
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4.12 That it is stated that the applic nt is also
otherwise qualified for the post of Supervisor B/S Grade-IX
being duly passed the examination in the year 1992 for the

the post of Supervisor B/S Grade-I1I.

4,13 That in flagrant COﬁtravention of the principles of
service.juriéprudence, the appliéanf has virtually remained
stagnant in the same_post/grade for long years., To make it
worse, junior staff have been promoted to the'next;higher
rank in supersession of thévright of the applicant. The same

is impaxk¥a¥ improper and not sustainable in law.

4,14  That when the applicnt failed x@ in getting any
proper respohse from the respondénts tbwards the B redressal
of his grieVances} he served upon therespondents a legal
notice dated 11.9,95. In the aféresaid legal notice, sent
on beﬁalf of the applicant, details of the issues involved
in applicant s case were explained and the appllcant'
grievances were elaborately stated. The legal notice called
upon the respondents to render to the appllcant all those
LABKEXWRAER REXs EXpXaimzd fm Sk behefits which were extende
to Shri Shyam Bihari Prasad im applying the same principle
WhICh pursuant to the Judgment of this Hon'ble Tribunal was
applied in case of Shri Shyam Bihari Prasad inasmuch as

both this applicant as well as aforesaids Shri Shyam Bihari

Prasad were similarl§ circumstanced, situated and placed.

Copy of the legal notice dated 11,9495 is anpexed

herewith and marked as ANNEXURE=S,

4.15v That despite the submission of legal notice dated

11,9.95, the respondents'have chosen to sleep over the matter

Contdee .P/9.
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and there has not been any action on their part. Due to this

prolong procrastlnatlon and inordinte delay on the part of the

respondents, in redressmng the grievances of the applicant,
the applicant has not been left with any other apprOprlate

alternative remedy but to approach thlS Hon'ble Tribunal

-

in the instant applicatlon.

»

4.16 That in the instant application, the applicant has

not made Shri Shyan Bihari Prasad a party respondent inasmuch

.as no relief is being sought agalnét him and the relief

which-ls being prayed for by this application if granted
would not in any way ad&efsely effect the interest of Shri
Shkyam Bihari Prasad. Theeefore, it is stated that Shri
Shyam Bihari Prasad is aeither a proper nor a necessary
party'in the iqstant case and as such, he‘ﬁas not been made

a party respondent in the instant application.

L]

4,17 | Th&t the applicant files this application bonafitde~—

and to secure the ends of justices

|

|

5. GROUNDS FOR RELIEF WITH LEGAL PROVISIONS @
| .

-
S5e1 For that the prolong procrastination and inordinate
delay on the. part of the respondents in redressing the

grievances of the applicant has resulted in violation of the

Article 14 of the Constitution inasmuch as the applicant

and the aforesaid Shri Shyam Bihari Prasad are similarly

situated.

.5.2 ' For ttat the respondents have acted mechanically

in extending the benefit of the judgment and order passed in
0.A. No. 38/91 to Shri Shyam Bihari Prasad while ignoring the

case of the applicnt. Due to this mechanical approach of the

-

Contd....P/10,
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respondents the two similarly situated pesons have been
treated unequally without any intelligible differentiaX

and reasonable and objective criteria.

53 For that,pessing of the Judgment and order dated
5.8.93 in 0.A. No. 38/91 in favour of shri shyam Bihari
Prasad cannot be the intelligible'differentia £x or reasonable
or objective cfiteria to extend be benefit of the said
Judgmeﬁt only to said Shrilshyam Bihari Prasad ignoring this
applicant inasmueh‘as‘tﬁe legal principle cannot be applied.

- in a partisan manner ignoring the stark reality of xix this
eppiicant and shri Shyam Bihari Prasad being similarly

" situated.

5e4 For thatthe action of the respondents in not
confirming upon the applicent ghe benefif of seniority is
unreaeonable and arbitrary and is not in conformity with Eze*;_
prihciples of service jurispfudence.' -
5.5 * For that the judgment and order dated 5.8.93 in
‘0.A. No. 38/91 though Juagment in personam has the effect
of laying down the legal prlnciple which has to be made
applicable to all those whoo are similarly circumstanced. Any -
Ix view BE Xk contfarylto fhis would negate the equality

- clause enshrined in Article 14 of the Consﬁitution‘of India.

6., DETAILS OF. REMEDIES EXHAUSTED 3

The apolicant declares that he has no other alterna-.
tive efficacious remedy except by way of fil:ing ths instant

'applicanton.

Co tdo.ucoP/llo
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7. MATTERS NOT PREVIOQUSLY FILED OR PENDING BEFORE
ANY OTHER COURT

' ' The applicant further declares that he has not
filed any appiication, writ petition or suit in respect of
the subject.matter.éf he inétant appliéation-béfore any other
‘Authority, Court or‘any othef:Bénch'of this Hon'ble Tribunal
‘nor any such application, writ‘petition or suit is pending |

before any of them.

8. RELIEFS SOUGHT :

e

In the premises aforesaid, the applicant prays for

the following reliefs :

(i) ~ Counting of his date of senlority as Supervisor

Baraek/Store Grade-1II with effect from 17.1,.83 with
all consequential benefits as in case of Shri Shyam~___.-
Bihari Prasad who is similarly situated with the

applicant.

(i1) Promotion to the post of Supervisor Barack/Store-I
| with due seniority on All India basis with all
consequential beneflts and further promotion in accore

dance with laW. o

'(iii) Any other or further order or orders as may be deemed

fit and proper in the facts and c¢ircumstances of the

cases

(iv) Cost of'this’app;ication; .

Contd..e..P/12.
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9. INTERIM ORDER PRAYED FOR

"Pending disposal of this application shall not be
a bar for the respondents to take appropriate action towards
redressal of this applicant'sAgrievance as stated in the

legalnotice dated 11.9.95..

1m. 2000000

- The application is filed through Adgocate,

11, PARTICULARS OF THE IPO 3

(i) I.P.O. No. 3 524470 (ii) Date 22.u.90
(1ii) Payable at : Guwahati. |

12, LIST OF ENCLOSURES :
As stated in the Index.

VERIFPFICATION

I, Shri- Satya Narayan Pandey, aged about 53 years,
son of Late R.S. Pandy, presently worklng as- Supervisor
B/S Grade-II, Garrison Engineer, Shillong-793002 do hereby
verify and state thatAthe statements made in paragraphs 1 to 4
and 6 to 12 are true to my knowledge ; those made in paragraph
5 are true to my legal advice, and I haee not suppressed

any material facts.
\

And I sign t is éerifiéatiom on this the 2n/ag_.
day of April 1996.zkx

] Xﬂ%}’\'wyw PWJ‘#'
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ANNEXURE- 1 |

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
C GUIWATIATI RENCH

‘ G.C.No.11 of 1988.
Shri Satya Narayan Pandey : Applicant

, vs. o
" Union of India & Ors - _ . Respondents
o PRESENT: .
‘The.Hon'ble Shri G.S. Sharma, Member E . )

The Hon'ble Shri J.C. Roy, Member!

For the applicant : \Mr. A, Sarma, Advocate
' Smmt. B. Dutta, Advocate
Mr. 1. Ali, Advocate
Mr. M. Bhuyan, Advocate

For the respondents : Mr. A.K. ‘Choudhury, Addi.‘ C.G.S.C.

Date of judgment & Crder " : The {# * day of March, 1988.

JUDGMENT & ORDER

LI

‘We are 'conside‘ring an apblication under Section
19 of the- Administrative Tribunal Act, 1985, from Shri Satya "
- Narayan Pandey,v praying for ‘being appointed 'tb. an equivalent
post or grade in 'the Civilian Defence Establishment, under the
Adjutant = General, Arinyv Heaﬁquarters, New De_lhi“. The facts
leading to the case are that the petitioner, who is a Gradu.a.te:,
initially joined as Civilian School Master(CSM) ét 3 EME Centre,
- Bhopal and joined on 13.2.1964, and 'served there till .10.2.1967
when he was considered surplus. In November, 1966, Army Head-
quarters Adjutant General's Branch prepared Scheme of Adjustment
of Surpluses and Deficiencies of Civilian Personne! (. in short,

the Scheme of Adjustment), as under:
" Under the scheme of adjustiment of ~

surpluses and deficiencies civilian personnel =

serving in the Defence Installations, when

declared surplus, are eligible for- alternative

‘appointinents during their notice period against

available deficiencies in the same or equiva-

lent grades in the same or another Defence

Installation. If vacancies in the same or

equivalent grades are not available, they

are adjusted in lower posts in the same or

another Defence Installation provided the

persons concerned are willing to serve such

lower grades. Under the existing rules they

are eligible for re-employment in their

original....

+
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crigina! giades if and when vacancies oicus
in the unit or establishment where they
are working after adjustments have been
made under the above scheme. In a large
number of cases, however, re-classification
of individuals cannot be carried out owing
to non-availability of vacancies th the unit
or establishment concerned. ..

2. - In order to provide for the Individua]- * :
who cannot be adjusted against the same
or equivalent appointment and are absorbed
in lower posts during their notice period,
in the same or another Defence Installation,
it has been decided by Army'HQ to offer
them alternative appointments in their

. original or equivalent grades against vacan-
cies left over after carrying out -adjustment
provided they have rendered at least 6
months service in the higher grades."

2. Since vacancies in equivalent posts were not available,
the applicant joihed as Store Keeper Grade Il in the Military
Engineering Service, which is a lower post. He was promoted
Store Keeper, Grade I bwith.effec.t from 10.4.1985, which is after
18 years‘ of his discharge from the'post of CSM. During this
long period, when he was ,e;djusted and had worked in a lower
post under the Scheme 01; Adjustment, he represented several
tirﬁes for "getting an .equivalent post without success. Even his
pay was ﬁot protected. On 17.1.1983, the petitioner appeare'd
at the recruitment test of Sdperviser, Barrack/Store and secured
position 2 in the merit list. This; post of Superviser, Barrack/Store
is in identical scale as'that.ovaSM‘. He was informed by the
authorities on 9.12.1983 (Annexure '2' to the application) that
according to the existing Recruitment Rules, since he has.crosséd
the age of 35 years, he could not be appointed in the post o‘?f
Superviser, Barrack/Stores as departmental candidate. During
the argumeht, the learned counsel for the respondents produced
a copy of.office memo No.4/4/74-Estt.(D) dated 20th July, 1986,
of the Depértment of Personnel & A.R., Government of India,
where this age limit of 33 years for departmeﬁtal candidates,

who want to compete with relaxed age limit with the norms

oD
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~of Employment- Exchange/Open Market candidates for higher

posts to be filled by direct recruitment was circulated. According

. to this document, upper relaxable age limit of 35 years was

imposed for. candidates who have rendered not ‘less than 3 years
, Arvne— f

continuous service In the said department.

3. * On the question of protectionr of his pay in the
. . , .

original scale of CSM in the letter dated 9.9.1983, of the Adjutant
General's Branch, Army Headquarters, it is stated that since
CSM is a dying cadre, vacancies occuring on account of casualities
amongst surviving Civilian School Masters will not be available

to civilians and the applicant could not be considered for his

protection of pay.

4. ’Beihg baffled on these accounts, the applicant served
a legal notice to the Chief Engineer, Shillong Z;)ne on 25.5.1984.
In this he wanted to be granted the equivalent of a Civilian
School Master‘post and to be appointed as Superviser, Barrack/

Stores. He wanted a review of the(earlier decisions cotnrnunjcated

in 1983 to be done. This representation was also finally rejected

and communicated to him on 21.7.1986.

5. In the written-rebly, and during the argument, none

of the above facts have been disputed. The respondents, however,
have pointed out t'natA on 3.12.1387, a case of protection of pay
of the applicant and refixation of his pay with effect from
24.2.1967, the date when he was first appointed in the M.P9E,
was initiated. The learned counsel for the respondents also
furnished a copy of the department of Personnel & A.R. office

Memo dated 20th July, 1986, already mentioned, in support of

their contentions that in 1983, when the applicant was refused

the promotion to the post of Superviser, Barrack/Stores, the

"order was in accordance with the Governments policy ofi this

subject.
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6. During the argument, the learned counse! for the
applicant submitted tha.t: although at a late stage, the M.E.S.
authorities have started action for equalisation of pay, for swhich
the .candidate has been representing for the.'last 18 years, in
’ view of speciai claim of the applicant arising out ;)f .the schenie
e of adjustment, the candidate should also .be promo;;ed to the

grade of Superviser, Barrack/Stores, for which he stands qualified

‘
in the test. He further prayed for giving time limit to the v

respondents for finalising and issuing orders on these two legiti-
L]

mate claiins of the applicant.

7. On behalf of the respondents, t'he question of equali-
sation of pay has not been disputed and although at %1 very late
"stﬂage they have initiated action for redressing this grievance
of the applicant. We feel that it is necessary' to give a time
limit for finalising this issue and a period of six months willbe
, - . a realistic time limit. As for the second prayer of the applicant,
we' feel that surplus ‘staff who had accepted and worked under

Scheme of Adjustment' in a lower scale for 17° years should not

LSS e -

pea

be at par with normal aspirants for a higher ‘post in the saine
o W -~

departinent.. The age relaxation upto a maximum of 35 years
e r———— . .

for departinental candidates. who coimpete with outsiders for

a vacancy in higher post is the general rule. It cannot and should

not be "applied in the present case as froin 1967 onwards, the
s “ff"r‘\u’m,t
)* sm has worked in a lower post after he was decla@d

surplus in a hlgher post, .where he had rendered alinost 3 years ’
of service. In the Scheme of Adjustinent also there is no time
limit given for adjusting a surplus staff who has accpeted the
lower Vgrade to his equivalent grade in the same departn;.ent

or establishment when a vacancy occurs in future. In fairness

‘ 7Pl canm conzicerod f‘ur/
)“ ‘to the eandmare, therefore, we feel that ‘he should be promoadn

o

to Superviser, Barrack/Stores, Grade II agajnst;: samx existing

Eay
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.Shri Jagdip Roy, aged about 4% years, .-

13

\

1, Union of India, represented by

~/9-  [annExuRe- 3]

. b
\,‘i

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUUAHATI BENCH

- 0.A.No, 38 of 1991

Date of decision: The 5th day of August 1993,

Shri Shyam Bihari Prasad, son of

¢

Supervisor B/S 11, MES 224876 GE 583 .

Engr.'Paik, C/o 99 APO. e Appliaént

=\ grsuge

s the Secretary, Homs, Government of
Indis, Neuw Delhi

x///z, The Chisef Enginser, HQ Eastern )

Command, Fort William, Calcutta-21

3. Garrison Engineer, 583 Engineer
Paik, C/e 93 APO

4, Commandar Works Engineer, A.T, Road,
Shantipur, Guuahati

5. Gerrison Engineesr, Narangi,

P.0. Satgaon, Guuwahati eve Respondents

For the applicant ¢ Mr M,2, Ahmed and

Mrs B, Dutta, Advocates

‘For the respondents ¢ NMr A.K, Choudhury, Addl, C,G.S5.C,

THE HON'BLE JUSTICE SHRI S, HAQUE, VICE-CHAIRMAN
AND
THE HON'BLE SHRI  G,L. SANGLYINE, MEMBER (A).

— .
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-
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"serving as Switch Board Attendant on regular basis

%

\

s

JUDGMENT

The applidanf Shri Shyam Bihari Prasad was

L]

in the establiéhment of the Garrison Eﬁgipeer; Naranoie

" e applisd for the post of Supervisor B/S Grade II

(direct recruit) as a departmental cgndidate in 1983,
Tha\maximum.aga limit for direct recruitment for - |
departmental candidates was 35(thirtyfive) years, The f
applicant was aged 32 (tbi:tytuo).years in 1983 ‘when hJ
applied for that post. He secured first position as
per selection merit list held on 17,1.,1983. The appoint=-
ments to the post of Superviéor B/S 11 uere made from
that 1list, but thb applicant was not appointed on the |
ground of over age. He gpprﬁached the Hon'ble High

Court by a Writ Petition (Civil Rule 301/84), which was
subsequently transferred to this Tribunal ahd disposed
of vide judg;ant dated 19.8,1987 in G.C.N0o,353/86 :
holding that the applicant acquired age relaxation i
ubto thirtyfive ysars as departmehtal candidate on or
about the date of selection in January 1983 and directgd
to appoint him in the post of Supervisor B/s 11,
Thereafter he was appointed in 1987 and jolned the pOSt'
on 18,11.1987, ‘

20 The applicant files-this application for a
direction on the respondents to record his service in

the post of Supervisor B/S II with retrospective effect

|
from January 1983 on the ground that he vas not then

appointed due to deliberate negligence and fault on |
_ ‘ |
theliresess
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" uritten statement on the directions of the Tribunal

— 2D

' thelr part which would causse loss in seniority and

salary'ror entire service period and would affect in
the retirement benefits (pensicn, gratulty etce)e
Learned counsel Srimati B, Dutta for the applicant
aubmitae thiat he; ubuld lose salary and seniority for
intentfonal fault of the respondents who had the
knowledge that as a departmental candidate hia,age

relaxation was thirtyfive years. It is also aubmxtted )

that as per Tribunal's direction dated 19.8. 1987 the:
respondents ought to have appointed him with retroapec:
tive effect from January 1983 to compensyte the loss
caused due to thairvfault. Learnad Addl, Centrpl
Government Standing Counsel Mr A.K. Choudhéry submits
that age relaxation was granted by the Tribunal in 1987
uith directiogikppolnt him and so he was accordingly
appointed in Novenber 1987 and there is no scope to
relate back his appointment retrospectively from January
1983, He also refers to the interpretation given in the

L3

datsed 19 o8 019870

3. The Tribunal did not grant any age relaxation,
but it held that applicant vas entitled to age relaxa-
tion due to him on or about the selection time in 1983
and directed to decide his appointment. The applicant
acquired age relaxation upto thirtyfive yeér$ as of

right being a departmental candidate and further had
right to get appointment on or about January 1983,

being No.1 in the gelect list, but was deprived due to
fault of the respondents. Loss of seniority and

anrements in salary emoluments for four years(1983-87)
would cause serious irreparable injury in service career

of the applicant as vell as in his retirement benefits

on superannuation. it is appropriate time to repair the

108Sees e
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loss and injury and the same can be done by glving
effect 05 his appointment in the post of Supervisor

8/8 11 with effect from January 1983.
. 4, The applicant was a peimansnt Switch Board
i » RN .
Attendant and therefore, he is entitlsd to the service
\ R
benefits of that period (previous service) for the

purpose of pension and gratuity in due courses’The
.

rgspondents also agree as per thelir statement in Lt

paragraph 3(6) of the .written statement to calculate

hia‘previous service for grant of pension/gratuity,

. ’ .
S. In the result this application under Section 19.

' of the Administrative Tribunals Act 1985 is alaoued. The
respondents are directed to count/give effect of the
appointment of the applicant, Shri Shyam Bihari Pra;ad
in the post of Supervisor B/S II with retrospective
effect from January 1983 with all consequential benefits
including salary, 1nc¥ementa and seniority. The
resp;ndents are also directed to record previous service
benefits of the applicant t;ll end of 1982 in calculate

an

ing pension and gratuity/grant it in due course on

superannuation,

6. ’ VTHQ raspondents .shall implement the first
-direction uithin a period of tuo months (60 days) from
the date of receipt of copy of the judgment by issuing
notification/order or by modification of the appointe
ment order No,1013/85-11/83/E1B dated 30th September
1987,

. Te No order as to costs, = /~”; o

S ) Sd/- VICE CHAIRMAN

Sd/~ mIm3cR (ADMN)
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ANNE XURE_— 1}?

MES/2446768

S.N. Pandey
Supvr B/S Gde—I1
GE Shillong.

Firam

The Chief Engineer

Eastern Command - . .

Fart William

Calcutta 21. - ' : (Through-Proper Channel) //

' ' Ve

SuB: DHTE OF SENIORITY — SUPERVISOR B/S GDE X

Sir,

-i. - I have the honour to submit the comparative statement of two

Supervisors B/S5-11 of this Command which will establish the truth
and  enable your HR to arrive at a justifiable decision at the
earliest.

2O <R

MESZis768 MES-234B75° *
S.N. PANDEY, SUPVR B/S-1I S.B. PRASAD, SUPVR B/S-I1
i) Qualification - Graduate ’ _ + Graduate
i1} Prev. Post held - SK-II SBA
iii) Date of Exam — 17.1.83 17.1.83
for direct rect.
iv}) Place of Test — CWE Guwahati . CWE Guwahati
v} Result in merit list - IInd First
Vi) PFGMHtPJ'HﬁleHLLd 15-8-89 1987
vii) Date of seniaority 15-8-89 17-1-83 ~
of Supve B/S5~IT in
Commmand
viiijfAualified B/S Bde—-1I Exam in 1992 Nat qualified as yet
2. In view af above you are requested ta review the date of
;éniority in comparison to MES-224876 Sri S.B. Prasad and ensure

‘hat I am not deprived of the same date of seniority i.e. 17-1-83
Whlgh ouyht to be in accordance w1th the principles oaof justice
and equality.

Thanking you,

Yours faithfully,

. Sd/ -
Station : SHILLONG - ( S.N. PANDEY )
Dated x

10 Dec 94 _ MES-24647468
: Supvr B/S Gde-1I1I

e

00/

P)}N
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L0MOMT BHUYAN, ma., e rwm . ::l @‘z\tf ESIDENCE : 48047

ol ! - 4 CHAMBER : 61389

JVOGALE ANNEXUREr - 5 2 HIGH COURT : 41066
K

AUt Do cOURT
‘L/ ANWACHAL KOAD,
* . , GUWAHATI- 781003 )

Yy
11th September, 1995

To,

The Chief Engineer,.

 Fastern Command, . -,
Fort William, .
Calcutta 700 021.

Sir,
* ‘ SuUB: LEGAL NOTICE

Under instructions of my client Shri §atya Narayan
Fandey, resideat of Shillong Cantonment Area, presently employed
as  Supervisor Barrack/Stores Grade 11 in the office of Garrison
Fhagineer, Shilling Division, Shillong 793002, please take notice
us  wrider o
L. That my client had initially joined as CGSM (Civilian
Schoonl Master) at % EME Military Centre, Bhopal to which post he
joined on 13.2.64 and served until 10.2.67. When he was consid-
.ered surplus in terms of the scheme of Adjustment of suwrpluses
auid deficiencies of Civilian personnel, my client was adjusted as
//Storekeeper, Grade 1I in the Military Engineering Service which
iz a lower post. Having worked for long 18 years from the date
of being declared surplus he was eventually promoted as Store-
heeper, Grade I on 10.4.8%. '

Z. That on 17.1.83 my client had appeared at the Direct
fecruitment Test of Supervisor Barrack/Stores Grade II and in the
said  test he has secured second position in  the wmerit listt
Pertinent to mention here that the said post of Supervisor BR/G
Grade II is in the identical scale of that of CSM. Al though
having ewserged as successful and eligible in all respects to be
appointed in the said post of Supervisor B/S Grade 11, however,
he same was stalled. The plea taken by the appointing authority
was that according to the Recruitment Rules since my client had
crossed 35 years of age, he cannot be appointed in the said post.

/. - . ——— e o

roE. That being highly aggrieved of the actions of the
suthorities concerned, my client had no other option but to
approach the Central Administrative Tribunal at Guwahati with the
prayer for appropriate directions to the authorities concerned to
appoint my client to his original post or equivalent grade and/or
o the post-of Supervisor B/S Grade I1 with all consequential
benefits  of service. The said case was registered and numbered
as G.C. Mo. 11 of 1988. '

\

Contd. ...2



4. . That by Judgement and Ordgy dated 17.3.89 the. Hon’'ble
Tribunal bhaving dealt into the entire facts and circumstances of

the case opserved,'lnter alia, that the age bar cannot and should
not  apply in my client’s case. Moreover, it was also oabserved

that the same was not applicable even under the terms of the

scheme of Adjustment. Direction was issued ‘that my client should
be considered far promotion to Supervisor B/S: Grade II within six
sonths  from  the date of receipt of Judgemeht and- Order .dated
17.3.89. ¢ - . R

G That. thereafter, my client was appolnted ta the said
post and although his pay was not protected initially, by virtue
of another order passed by the Hon’'ble Tribunal on 2.7.90 in a
Miscellaneous application, his grievances were redressed.

.
)

& e $ I am informed that MES-224875 Shri Shyam Bihari Prasad
had appeared in the Direct Recruitment Test of Supervisar r/S
Grade I1 along with my client on 17.1.83. Mention may be made
“tiat the said Shri S.B. Prasad stood first in the said test while
Jiy  c¢lient was placed second in the merit list. Although Shri
$.12. Frasad was denied appointment like that aof my client, he was
subsequently appointed to the said post in, the year 1987. It may
e mentioned that the said order of appointment was the outcome
cf a case filed by Shri S.E. Prasad before the Hon’'ble CAT,
Guwahati. #s per the order dated 95.8.93 passed in 0.A. Na. 38 of

91, the respondents so arrayed were directed to count/give effect
of the appointment of Shri S.R. Frasad in the post of Supervisar
/6 Brade 11 with retrospective effect from 17.1.83 with all
copsaegquential benefits 1nc1ud1ng salary, increments and seniority

ISR X g
. That my client informed me that the passing of the
aforesaid order dated 5.8.93 was not within his knowledge. The

counting of the seniority of Shri §.B. Prasad with effect from
17.1.83 came  to the knowledge of my client far the very first
time in  December 1994 when he had occasion to peruse the All
India Seniority List of the Supervisor B/S Grade II. My client
was aghast to learn that although being similarly situated, his
seniocrity was being counted with effect from 15.92.89 whereas in
respect of Shri §.B. Prasad it was 17.1.83, that is from the date
©n which the Direct Recruitment Test was held and in which both
my client and Shri Prasad had appeared together.

3. That immediately thereafter my client vide letter dated
10.12.94 had duly apprised Chief Engineer, . Eastern Command,
Calcutta 21 (through proper channel) of the said fact with all
details with a prayer that my client’'s seniarity, as in the case
"of Shri 8S.B. Prasad, should also be counted with effect from
17.1.83. Unfortunately my client is yet to receive any favour—-
able response or any intimation on the said issue.

s

e

-

A copy of the said letter dated 10.12.94 is annexed .

herawith and marked as Annexure — 1.

Contd....3
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7. That it is stated that the denial of the'seniority has
seriously jeopardised the service career of my client.  “Had he
been given his legitimate date of seniority, he could well have
been -promoted to the post of Supervisor B/S Grade I along with
311 other promotees whose names figure in the panel fdr promotion
as  per list contained in the Notification No. 41206/EIR (Sub)
dated 10.7.93 issued from the office of Coord. & Fers. Director—
‘ate/EIR (Sub) Engineer—in-Chief’s RBranch, Army -Head Quarters,
OH, P.0. New Delhi - 11. In fact out of the list of 231 promo-
tees my client’s name would have figured well within serial No.
115 of the list, had he been given due seniority.

1ol That it is stated that my client is also otherwise
qualified Tor the post of Supervisor B/S Grade 1 having duly
pas?ed the examination in the year 1992 for the post of Supervi-
sor B/S Grade 1.

. L]
i1. That contrary to the principles of service Jjurispru-—
dence my client has virtually remained stagnant in the same
post/grade for laong 28 years. To make it worse, Jjunior staff
have been promoted to the next higher rank in supaersession of the
rights of my client. The same is impermissible and unsustainable
in law. .

e

Clz2. That by this notice my client seeks redressal of two

primary grievances - .

(a} Counting of his date of seniority as Supervisar B/S
grade II with effect from 17.1.83 with all consequen—
tial benefits as in the case of Shri S.B. Prasad who is.-
similar}y situated.

(b) Promotion to the post of Supervisor B/S Grade 1 with
due seniority on All India basis with all consequential
benefits and further promotion in accordance with law.
That my client who has put in his entire life into the
service of the Department and having served with all
diligence and sincerity is to be given his due status.
On  the contrary he is being discriminated against and
has been denied justice and fair play. He is left with
only four years from the date of retirement and at this
fag—end of his career he demands appropriate dispensa-—
tion of justice.

1z This noltice is being sent under the instruction of my
client as aforesaid. Also please take notice that in case the
grievances af my client are not redressed within &0 days from the
date of receipt of this notice, my client will be constrained to

approach the competent court of law for appropriate directions as
in above. :

Contd....4
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14. That this legal notice is being sent under Registered
fost Acknowledgement Due and a copy of the same is being retained
at my office for future use.

Yours faithfully,

Copy to:

1 Thé Secretary, Ministry of Defence, éovt. of India, New Delbi.
2. Engineer—in—-Chief, Army Head Quarters, DHQ FO New Delhi 11.

. Chief Eﬁgineer, Shillong Zone, Shillong 11.

4. Commander Works Engineer (Air Force), A.T. Road, Guwahati-%.

5. Garrison Engineer, Shillong Division, Shillong 2.

.
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In_the matter of :
0.A.No, 70/96
ohrL Satys Narayan Pandey
eeoApplicant,
-Yersus-
Union of India & Ors. ...Respondents
"'AJT-\ID—
\

46 hereby solemnly affirm and declare as follows :

1. .

In the matter of :

Written Staztement on behslf of

the Respondents.

I, Major Ashok Madan, Gerrisen Engineer, Shillong

That, a copy of'applicatioﬁ alongwith an order

passed by this Hon'ble Triﬁunal have been served upon

‘the respondents and being called upon to file written

statemeﬁt;,l do'hereby'file the same which may be

trested as common defence on béhalf of sll the official

@

respondents .,
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‘respondents. Further, I say categorically that save

and except what 1s admitted in this Written Statement,

rest may be treated as total deniasl by all the official

respondents .

2 Tba@ with regard to the contents made in
paragraph 1 & 2 of the application, I beg to state that
I have nothing to comment being formsl.

3. .~ That with regard to the contents made in
paragraph 3 & 4.1, I beg to state that I have no coument

to offer.

4, That with regard to the contents made in
paragraph 4,2 of the application, I beg to state that {
these sre matter of records. The applicant being surplus
at 3 EﬁE military Centre, Bhopal was sdjusted as 3tore
Keeper Orade II as per policy. He was promoted to SK

Grade I in 1885 after passing SK Grade I Examination.

5 That with regard to the contents made in-

'paragraph 4.3, 1 beg to staﬁe that since the applicunt

crossed the age limit of 35 years relaxasble for departmentsl
employees for direct recruitment of Supervisor B/S Grade;II,

he was not selected for the post.

G That with regard to the contents made in i
paragraph 4.4, I'beg to state that the applicant was ‘é
promoted to the post of Supervisor B/S Grade II in Sept'1989 f
as per this Hon'blé Tribunal's judgement dtd.l7.3;89'in t
GC No.1l of 1988, Contdeeenses

P
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7. . 'That with regard to the contents made in
pa:agraph 4,5 of the application, I bég Lo state that

the direction was given by this Hon'ble Tribumal in

G.C. No.1l of 1988 to consider promotion of the applicant
4o the post of Supervisor B/S Grade II within six wonths
froé the date of the judgement. The judgement of the
Hon'ble Tribunal was inplemented and the applicant was
promoted to Supefvisor B/3 Grade 1I with effect from

15th September,1989,

Se That with regard to the contents made in
paragreph 4.6 of the‘application, I beg to state thuat
I have nothing to comment except the statements made

in para 7 above.

9. That with regard to the contenis made in
paragraph 4.7 of the application, 1 beg to state that
NES/224é75 Shri Shyam Behari was appointed as‘SuPervisor'
: B/S Gradée II weeof. 17.1.83 as per judgement dated

1 05.08.93 in 0.A.F0,38/91.

10. - Thet with regard to the contents made in
'-paragraph 4.8, I beg to state that I have nothing to

comment except the statement made in para 9 sbove.

12. That with regsrd to the contents made in
vpafagraph 4.9 of the application, I beg to state that
the cwntention of the applicsnlk is not tensble. The
ap?licant had crossed the permissible ege limit of

35 yearSeeeese

.
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5 years for the departmental candidates for direct
recruituwent of Supervisor B/S Grade II. As such, the
applicant cammot compare himself with Shri Shyam Behsri
Prasad who was within the age 1limit for direct recruit-
}Fent of Supervisor B/S Grade IT and awarded the benefit
of gppointment w.e.f. 17.1.83 as per judgement in
0.A.H0.38/21. The applicant crossed the age limit of
35 years on the date of direct recruitment of Supervisor
B/S8 Grade II and so he was promoted to the said post
during 1989 as Eer this don'ole Tribunal's order
in 0.4.No0.11 of 1988. He hes been given seniority rightly
Weeefs 15th September189 and accordingly placed in

the ALl Indie seniority list of Supervisor B/S Grade II.

12. ~ That with regard to the contents made in
Qgragraph 4,10, I beg 40 state that the matter regarding
the date & seniority had already been communicatéd

to the applicant through CE 3hillong Zone vide CEEC
letter Mo.131834/6/2440/Engr/BID dated 21st Oct!'94 as
intimated vide B-in-C's Branch, Army Headquarters
letter No.,41268/E1E(Sub) dated 30th Sept'94 in response
to aoplicant's sppeal dated 29th April 'S4 received vide
CEC Shillong Zone letter No,70860/3/4456/FE1D dated 28th
June 94, As such, reply to the applicant's letter

dated 10th Dec'S4 was not considered necessary as he

did not &€lso bring any extra points in the application,

13. : That with regard to the contents made in

paragraph 4.11 of the application, I beg to state that the

guestlioNessee
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question of denial seniority does not arise. He has been
sssigned seniority with effect from 15th 5ept!'82 as

Supefvisor B/S Grade II.

14, That with regard to the contents made in
paragraphfé.IQ, T beg to state that I have nothing to
comment being'matter of records.

15, That with regard to the contents made iﬁ
paragraph 4.13, I beg to state that the comtention of
the applicant is not correct. MES»20129% Shri Viresh
Kumar‘Pant who is senior to the applicant has not been
promoted to Supervisor B/S Grade I glso.

16. That with regard to the contents made in
paragreph 4,14, I beg to state that the reply to the
Legal thicé is not mandatory for the respondents, as
the applicant can file O0.A. gt his own even without

taking permission from the Depuortment.

17. That with regard 1o the contents made in
parpgraeph 4.15, I beg to state that I have nothing to

comtnent .

13. That with regard to the contents msde in
paragraph 4,16, I beg to state that the applicant once
again comparing himself with Shri Shyanm Behari Prasead

which is not correct at =all.

Contececes
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12, That with regard to the contents made in
paragraph 4,17, I beg to state that I have nothing to

comment .

20 . That with regard to the contents made in
paragreph 5.1, I beg to state that there e has been

no violation of Article 14 of the Constitution of India.

21. . That with regard to the contents made in
varagraph 5.2, I beg to state thet I have nothing to
comment except as have been explained in the aforesaid

pgragrephs.

22, That with regard to the contents made in
paragraph 5.3 of the application, I beg to state that

I have nothing to comment except what have been explained
in baragraph 11 above iﬁ reply to para 4.2 of the

application.

23, That with regaré to the contents wade in
paragreph 5.4, I beg to state that the applicant has
rightly been nssigned seniority w.e.f. 15th Sept'89., The
guestion of arbitrary action by the departmgnt does not

arise at all.

24, That with regard to the contents made in

pafagraph 5.5, I beg to state that the judgement in O.A,
N0.38/91 is applicable to 3hri Shyam Behari Prasad only.
Para & of the judgement in OA No.38/91 is very clear in

this respect.

Contd.....’
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25, That with regard to the contents msde in
- paragraphs 6 end 7, I beg to state that I have nothing

to comment.

26, That wiﬁh:regurd to the contents made in
paragraph 8(1i), I beg to state that the applicant cannot
be assignéd éeniority wee,f. 17 Jan'Sl as he was not
directly recruited as Supervisor B/S CGrade II like

3hri ShYam Behari Prasdd due to crossing of sge limit

applicable for the departmentsl employees.

27, That with regard to the contents made in

paragraph 8(ii), I beg to state that the applicant will
’be'pfomoteﬂ.ﬁo Supervisor B/S Grade I in his turn and

as per rules. However, it is stated that Shri Viresh Rumar -
Pant who 1s senior to the applicant has slso not béen

prbmoted to Supervisor B/S Grade I due to non availability

of vacancies.,

28, Thet with regard to the contents made in
paragraph 8(iii), I beg to state that no interim order

is prayed for.

29, That with regard to the contents made in
paragraph 8(iv), I beg to state that these are not at all

accepted.,

30. Thet with regard to the contents made in
paragraph'9 of the application, I bug to state that I have
nothing to comment except that the reply to the legal |

Notice s 02000
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Wotice is not mandatory for the respondents, as the
applicant can file O.A. at his own even without taking

permission from the Department.

31. . Thet the present application is 1ll-concelved of

1law and mis—conceived of fact.

32. . Thet the present application is without any

cause of action and ss such the same may be rejected out-right.

33 That the spplicant has not exhausted all the

- remedies available to him end it is a fit case for outright

rejection.

34, That the present application is barred by

law of limitation and hence liable to be rejected.

35 That the Respondents €rave leave of this Hon'ble
Tribunal to file written ststement in sddition 1f this

Hon'ble Tribunal so directs.

36. That this Written Statement is filed bonafide

gnd in the interest of justice.

VERIFICATION seee




!
o

vV E R I F I ¢ A T I O N

I, Major Ashok Madan, Garrison Engineer, Shillong

do hereby soleﬁnly affirm and declare that the

contents made in parsgraph 1 of this Written Statement
are true to my knowledgé snd those made from paragraph
92 10 30 are derived from records which I believe to be
true and rest are humble submissions before this Hon'ble

Tribunel.
AND I sign this Verificetion on this AL day
of  August ,1996 at GE Shillong -

s e
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