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- CLENTRAL ADMINISTRAﬁIV; Uk

RIGUNAL
GUﬂﬁ&ﬁQTILBEJKK{ ¢ ¢ SCUWALAT I 5.
0.A.No. 36 of 1996
e | 15.7.1998
D.I.AJ J.Q‘ D——:CIsloNQGO'0"0.'.'....0‘
i Shri R.K. Bhattacharjee . (PETITIONER(S)
: , o ‘
Mr G.K. Bhattacharyya and Mr G. N Das " ADVOCATE FODR THE

ST RIS DTN TR N M SRS LTI as T LIRS VL D TR L At 6B L I we A e g TR R e e Ty

PETITIONLR(S)

VERSUS

Union of India and others .. RESPONDENT(S)

CTALETDE ML AT B LIPS WS 1 T AL T T B SRR A S0 Rt W W MR GO e ) G W e wee e e

Mr A.K. Choudhury, Addl. C.G.S.C.

PHE HOM'BLE MR JUSTICE ‘D.N. BARUAH, VICE-CHAIRMAN
THE HON'BLE MR G.L. SANGLYINE, ADMINISTRATIVE MEMBER .

l. - Whether Reporters of local papers may be allowed to
: see the Judgmvnt ?

2. To be referred to the Reporter or not ?

3. Wwhether their Lordships wish to see the fair copy
of the judgment ?

4. Whether the Judgment is to be circulated to the other
Benches ?

-

Judgment delivered by Hon'ble " Vice-Chaitmame




"IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

G}u ' OriginaliApplication No.36 of 1996

‘Date of decision: This the 15th day of July 1998

The Hon'ble Mr Justice D.N. Baruah, Vice-Chairman

' The Hon'ble Mr G.L. Sanglyine, Administrative Member

Shri Ram Kumar Bhattacharjee,

Telephone Operator,

Telephone Exchange, ,

Panbazar, Guwahati. ....s.Applicant

By Advocate Mr G.K. Bhattécharyya,
Mr G.N. Das

- versus -

1. The Union of India, represented by the ]
Secretary - to the Government of India, ’
Ministry of Telecommunlcatlon,

New Delhi. :

2. The Telephone District Manager,
Guwahati ‘Telephones,

Ulubari, Guwahati.

3. The Sub-Divisional Engineer (TK),

Panbazar, Guwahati. ......Respondents

"By Advocate Mr A.K. Choudhury, Addl. C.G.S.C.

BARUAH.J. (V.C.)

The applicant, at the material time,, was a
Telephone Opérator and posted at Telephone Exchanée,
Guwahati. In the vyear. 1986 he alongwith three other
members of his famIly were involved in a criminal case in
Nalbari P.S. Case No.174/86 under Section 341/325 I.P.C.
In due‘:coursg, they had ~ to face the trial before the
Sessions Court (in Sessions Case No.29(N) 87). By
judgment dated 23.8.1989 the applicant alongwith the
others were -conv1cted under Section ' 325/34 1.P.C..

;#%V/ Accordlngly he was placed under suspen51on. On appeal,
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the Hon'ble Gauhati High Court set aside the order of

conviction and  sentence. Thereafter, the applicant

‘submitted representation on 9.5.1995 annexing the

certified copy of the judgment of the an'ble Gauhati
‘High Court and prayed that his suspension be revoked. On
11.8.1995 the suspension order was revoked in exercise of
the powers under Rule 10(5)(c) of the C.C.S.(C.C.A.)
Rules, 1965 with immediate effect. The applicant remained
under suspension from 8.12.1989 to 11.8.1995 and during
this pefiod he was given subsistence allowance as
admissible. After the revocétion of the suspension order
the applicant joined service and was given the basic pay
of Rs.1270/-, (which wasAhis basic. pay when he was placed
uﬁder suspensi@n) though according to him he.should have
been given the basic pay of Rs.1520/-. After revocation

of suspension, a specific order was required to be

issued under F.R.54(B)(3), but no such order had been passed.

The applicént submitfed representation for treating. the
period of suspension from 8.12.1989 to 11.8.1995 as
on duty for all purposes. By Annexure V order dated
10.10.1995 the applicant was informéd that he was dot
honourébly acquitted, gnly benefit’ of doéubt had ‘been given to
him, and therefore, his perioa of suspension could not be

treated as on duty. Hence the present application.

2. In due course the respondents have entered
appearance and filed written statement. In the written

statement the respondents have reiterated the stand taken

~earlier. According to the respondents the applicant was

not given a clear acquittal, but was acquitted on the
benefit of doubt. Therefore, he was not entitled to be

treated as on duty during the period of suspension.
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3. We have heard Mr G.K. Bhattacharyya, learned
counsel for the applicant and Mr A.K. Choudhury, learned

Addl. C.G.S.C. Mr Bhattacharyya submits before us that

the applicant was undoubtedly acquitted from the

criminal case. It is immaterial whether he was acquitted
on - the benefit of doubt of acquitted othérwise,because
in both cases 'he was found not .guilty.A Therefore,
according to the leérned' counsel, the applicant was
entitled to get the period.- of suspension as on duty. In
para 1(d) of the Government of India order under F.R.54
it has been stated that when a Government sefvant who 1is
deemed to be under suspénsion in the <c¢ircumstances
mentioned in clause (a) or who is suspended in the
circumstances mentioned in clause (b) is reinstated
withéut taking disciplinary proceedings against him, his
pay and allowances for the period of suspénsion will be
regulated under F.R. 54-B, i.e., in the evenﬁ of his
be'ing acquitted of blame or (if the proceeding taken
against him was for his afrést for debt) or its being
proved that his 1liability arose from circumstances
beyond his control or the detention being held by any
competent authority to be wholly wunjustified, the case
may be dealt with under F.R. 54-B (3): otherwise it may
be dealt with under proviso to F.R.54-B(5). Besides, Mr
Bhattacharyya has drawn our attention to fwo decisions,

namely, Krishna Mohan Dutta -vs- The State of Tripura

‘and others, reported in (1988) 2 GLR 332, and L/NK

Chhotelal -vs~ Union of India and others, reported in
(1989) 1 GLR 307. In the case of Krishna Mohan Dutta
(Supra), relying on the decision of the Apex Court, the

Division Bench of the Hon'ble Gauhati High Court

directed the respondents to pay full salary and

AQ}/’ allowancCeS.eeeasases
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allowances as admissible under the rules to the
petitioner during the period of suspension with effect
from 21.9.85 to'12.4.l987. Similarly, in L/NK Chhotelal's
case (Supra), the Division Bench of the Hon'ble Gauhati
High Court ditéétedithé‘respondentS“tojbaY'fuli pay and

allowances to the petitioner for the period during which

‘he was under suspension by treating the period- of

‘suspension as period spent on duty for all purposes and

to consider the case of promotion of the petitioner with

~effect from that date by which he had become fit for

promotion. Mr Bhattacharyya has also drawn our attention

to the decision of the Apex Court in Brahma Chandra

)

Gupta -vs- Union of India, reported in AIR (1984) SC
380. In the said case the Apex Court held thus:

M eeeacscs ..Keeping in view the facts
of the case that the appellant was
never hauled up for departmental
enquiry, that he was prosecuted and has
been ultimately acquitted, and on

" being acquitted he was reinstated and
was paid full salary for the period
commencing from his acquittal and
further that even for the period in
question that concerned authority has
not held that the suspension was
wholly justified because 3/4th of the
salary is ordered to be paid, we are
of the opinion that the approach of
the trial Court was correct and
‘unassailable. The learned trial Judge
on appreciation of facts found that
this is a case in which full amount of
salary ‘should have been paid to the
appellant on his reinstatement for the
entire period. We accept that as the
correct approach. We accordingly allow
this appeal, set . aside the judgment of
first appellate Court as well of the
High Court and restore the one of
trial Court with this modification
that the amount decreed shall be paid
with 9% interst p.a. from the date of
suit till ‘realisation with costs
throughout."
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4. In the present case also after the acquittal of

-

the applicant in the'criminal case the authority did not
initiate any di;ciplinary éroceeding on those charges.
Therefore, we are of the opinion that the period during
which the applicant was placed under suspension should
be treated as on duty for ’all purposes and he is
éntitlgd to full pay and allowances. Accordingly we
direét the respéndents to pay the full salafy minus the

subsistence allowance, if paid for the period. The

amount shall be paid as early as possible, at any rate

within a period of two months from ‘the date of receipt

of this order.

5. The application 1is accordingly disposed of.
However, in the facts and circumstances of the case we

make no order as to costs.

( G. L. SANGLYINE ) - ‘ ( D. N. BARUAH )
MEMBER ( : ~ VICE-CHAIRMAN
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IN THE CENI'RAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH. LLQ;\

0.A. 36/96.
- R.K. Bhattacharjee .

- Versus~

:Udion=of Tndia and others.

LIST OF DATES:

;ggg H ‘ Joined thevTele-Communicafion Department aé

Telephone Operator,

The applicant alongwith 3 others members of his

.

family werg falsely implicated in a Criminal case,
being Nalbari P.S. case No.l74/86 U/s 341/325 1.P.C.
‘Ultimately the applicant alongwith the other members
. of his family were sent up for triai in.Sessions
Case No.29(N) 87 and the Sessions Judge, Nalbari,by
his'judgmen’c. dated 23.8.80 convicted the applicant
and others U/s.325/34 1.P.C. and sent enced to undergo

R.I. for 3 years and to pay a fine of Rs.1000/-.

(Paragraph : 2 )

8.12,89 Applicant was placed under suspension for his

being convicted as aforesaid.

contd...
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95 The applicant had filed a criminal appeal in

the Hon'ble Gauhati High Court challenging his

conviction and it was numbered as Criminal Appeal

No.125/89. The Hontble High Court set aside the

conviction and sentence.

(Annexure-I : Page 9)..

9.5.95 : - . Applicant submittedtiepresehtation enclosing

certified copy of the judgment .and prayed that

his suspension be revoked.

. (Annexure-II : Page -14).

11.8.95 :

L]

Suspension order was revoked in exercise of

powers under Rule-10(5) (¢) of the C.C.5.(C.C.A.)
"~ Rules, 1965 with immediate effect.

8.12.89

The applicant was under suspension during this
to

period due to pendency of the Criminal appeal and
11.8.95

¢ since he was ultimately acquitted, the suspension

was wholly unjustified and the appéicant was

entitled to full pa; and allowances during the
entire period,

 (paragraph - 7_: Page 4 )

3

contd...
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6,10.95 : After joining ,thé applicant was given the

| basic pay of §.1270/- which was his basic pay
in 1989 when he was placed under suspension when,
infact, he shodld have been given the basic pay
of &.1520/-.;After revocation of suspension, a
‘specific order was required to be passed under
F.R;54(B)(3)”régarding the period spent under
suspension but no suéh’ofder was passed, The
‘applicént submitt ed prresenéation for treating
éhe period of suspension froh'é.l2.89'to 11.8.95
as period spent on duty for all purpose.

(Annexure~IV sPage 15).

10.10.95 : Impugned order informing the applicant that
he was not honourably acquitted but only benefit
. had been given to him.and that it was regretted to

treat- this period of susnpension as on duty.

GROUNJS TO BE URGED:

1) For that the inpugned order by which the
applicant has been informed that the period of sunpension
coﬁld not be treéted as.on duty was passed on extraneous
consideration and in violation of the Rules and as such

the same is bad in law and liable to be set aside.

,Ii) ' For that, after an employee is reinstated

after being acquittea ,the authorities‘w:e required to

contd.,.
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4
pass a specific order under F.R.54(b) (3) and in the instent
case, the authorities without following this procedure,had
taken into consideration extraneous and irrelevant factors
while refusing to treat the period as on duty for all purposes

ard as such the impugned order is bad in law and liable to

be set acide.

III) ~  For that the applicant was placed under
su5pen$ioﬁ for his being convicted in the criminal case
after he had filed the Criminal Appeal in the Hon'ble High
Cburt when the sentence Was suspended. Since, ultimately,
the applicanf"gas acquitted of the Criminal charge, the
suspension df the gpplicant was wholly unjustified and the
spplicant is entitled to get the period spent under
suspension as period spent on duty for all purposes includimg

pay and allowances.

1v) | For that the applicant had filed the criminal
appéal in the Hon'ble High Court immediately,after his
conviction in 1989 and the Eriminal appeal was finally
digposed of only in 1995 and this delay tcannot, in any way,
be attributable to thé applicant and as such the applicant
is entitled to all the benefits including apfyéars and

increments.
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IN THE CENTRAL ADNIL EV%~%RT§ENAL @gﬁAHATI BENCH:
UWAHAT;

Ovo 'z\Dn 3 Q) /96 .
shri Ram Kumar Bhattacharjee. .

-Versusf '

Union of India and others.

_ S1.No. _ PartiCularS. | , Page
1. - Application. _ _ 1-7.
2. Verification: 8.
3- ) ‘Annexure" I. . ‘ : 9"‘130
4. Annexure-il _ 14~
5. Annexure-I1II . | 15.
70 Annexure"\,o : .!.9 .

A bi>g’”~ : 720‘~\;%7~_“

Filed by :-



AN

IN TiE CENTRAL ADNINISTRATIVE TRIBUNAL GUWAHATI BENCH:
GUWAUATI .

Ool'sko I\Dv X /96.

Shri Ram Kumar Bhattacharjee.

- Versus‘~

‘Union of India and others.

1 : PARTICULARS OF THE APPLICANT :

i) Shri Ram Kumar Bhattacharjee.
ii) Son of Late Tara Prasad Bhattacharjee.
iii) Aged about 40 years.

- iv) Telephone Qperastor
Telephone Exchange

Panbazar,Guwahati. =

2+ PARTICULARS OF THE RESPOMDENTS:

1) Union of India represented by the
Secretary to theGovt. of India,
Ministry of Tele Commﬁnications,
New Delhi.

2) Telephone District Manager,

®
Guwaghati Telephones,

Ulubari, Guwahati.
3) Sub~- Divisional Engineer,
(TK), Panbazar, Guwahati.:

3¢ THE APPLICATION IS AGAINST THE FOLLOWING ORDERS:
Letter No.Q@-234/95-96/1 dt.10.10.95 from the

Respondent No.3 whereby the applicant has been informed
that the Respondent No.2 , vide Order No.TDW/Staff/Q-B/

CQntd;..
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528//95-96/15 dated 9.10.95 , had regretted to treat the

period of suspension as on duty.

.4 The applicant declares that the subject-matters

of the orders are within 'the jurisdiction of this Tribunal.

5: The applicent further declares that the application
is within the limitation prescribed u/c 21 of the Administrativ

Tribunals Act, 1985 .

6: FACTS OF THE CASE:

1) That the applicant joined the Tele-Commeunication:
Department as a Telephone (perator in 1978 ard since the
date of his jbinihg service, the applicant has been carrying
out his duties sincefely and to the best of his abilities
and so far as his official duties are concerned , there is
nothing adverse and the applicant has a very good seérvice
record.

2) That, unfortunately, during 1986 , the applicant

. was falsely implicated in a Criminal casey being Nalbari

P.s.Case No.174/86 u/s. 241/325 1.P.C. Ultimately the
applicant alongwith three other mewbérs pf hies family was
sent up for trial in Sessions Cyse No.29(N)/87 and the
Sessions Judge, Nalbari ,‘by his judgment dt.23.8.89 ,
convicted the applicant and others u/s 325/34 I.P.C. and
sentenced to undergo R.I. for 3 years and to pay a fine of

Bs.1C00/- , in default, R.I. for 2 months.

5 3) That, after the applicant was convicted as such,

the Asstt. Engineér (Trunks ) Guwshati, by his order

contd...
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No.X~4/89-90 (Part-II)/2 dated 8.12.89, placed the
applicant under suspension for his being convicted . At
the time of his suspension, the applicant was drawing a
basic pay of K.1270/- P.M. in the scale of B.$75/- to
m;léco/— .

4)' Thét, being aggrieved by the judgment and
conviction, the applicant had filed a criminal appeal in
the Hontble Gauhati High Court which was numbered as
Criminal Appeal No.l125/89. The Hon'ble High Court, after
hearing tﬁe ent ire matter, by judgment dt.24,4.95,cet aside

the conviction and sentence.

A copy of the judgment is annexed herewith

and marked as Annexure- I.

5) That, after the applicant - was acquitted as
such, the applicant , on 9.5.95, §pbmitted a representation
of the Regpondent hb.zlehdo;ihg;gazértifiéaiﬁ copy
of the ' judgment passed by the Hon'ble High Court and

prayed that his suspension be revoked,

A copy of the representation is annexed

herewit h and marked as Annexure- II.

6) That, ultimately, the Respondents, by order
No .X-4/95-96/2  dated 11.8.95, revoked the order of

csuspension dated 8.12.89, in exercise of powers under

“ Rule 10(5) (c) of the CCS (CCA) Rules, 1965 with immediate

effect|. !
A copy of the order is annexed herewith and

marked as Annexure-= III.

contd...
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7) . That the epplicent duly joined his service

and because of the conviction, the applicant was under
suspension from 8.12.89 to 11.8.95 during which period
the criminal appeal was pending in the Hon'ble High Court
and the delay in disposing of the appeal cannot be
attributed to the applicant in any way. Moreover, since
the applicant was acquitted of the Criminal charge, his
suspencion was wholly unjustified and the applicant is

entitlfed to full pay and allowances .

8) Thet, after joining, the applicant, in the
month of September, 95 was again given the basic pay of
ks.1270/- when, in fact, hke ought to have been given
Rs. 1520/~ as basic pay andrit appears that his basic pay
had remesined stagnant at B.1270/- from the date of his
suspension. After the suspension was revoked, the
suthorities were required to pass a specific order uncer
the provisions FR-54(Db) (3) regarding the period spent
under suspension but in the instant case, the same Was
not done. The applicant, in August, 95, had submitted
an application praying that éuch an order be passed but
nothing was done . The applicant , again on 6.10.95 ,
éubmitted a representation to the Respondent No.2 praying

that the period under suspension fIom 8.12.89 to 11.8.95

' pe treated as period spent on duty for all purposes

ircluding pay end allowances.

A copy of the 'representation dated 6.10.95

i« annexed herewith and marked as Annexure-IV.

contd...
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8 9)  That the applicant then received the inpugned
letter No.Q- 234/95-96/9 dated 10.10.95 from the Respondent
No.3 whereby the applicant was informed ﬁthat thes
Respondenf No.2 , vide his order No. TDN/Staff/QB/528/
95-96/ 15 dated 9.10.95, had informed that the applicant
was misleading the office by stating that he had been
honourably acquitted end that in the Judgment only

benefit had been given to him and that it was regretted to

treat this period of suspension as on duty.

A copy of the said order dated 10.10.95 is

annexed herewith and marked as Annexure-V.

7: DETAILS OF REMEDIES EXHAUST ED:

The applicant has no remedy under the Service;

Rulés against the order which is palpably erfoneous and

withoyut jurisdiction.

8: The applicant delcares that he has not
previocusly filed any application/writ petition or suit
regérding the metter in respect of which this application
haé been made before any Court of Law or any other
authority or any other Bench of this Hon'ble Tribunal

and no such application /writ petition or suit is pending.

9: RELIEF SCUGHT AND GROUNDS ¢

I) For that the impugned oxder by which the
applicant has been informed that the period of suspension

could not be treated as on duty was passed on extraneous
congiderations and in violation of the Rules and as such

the same is bad in law and ljgble to be set aside.

contd...



3w

6

II) For that, after an employee is reinstated after

being acquitted, the authorities are required to pass a

. specific order under F.R.54(b) (3) and in the instant case,

the authorities, without following this procedure, had
teken into consideréficn extraneous and irrelevant factors
while refusing to treat the period as on duty for all
purposes ahd as such the impugned order is bad in law and

ligble to be set acside.

I111) For that the applicant was placed under suspension
for his being convicted in the criminal case after he had
filed the Criminal Appeal in the Hon'ble High Court wheh
the sentence was suspended ,$&ince, ultimately, the applicant
was acquitted of the Criminal charge, the suspension of the
applicant was wholly unjustified énd the applicant is
entitled to get the period spent wunder suspension &s period

spent on duty for all purposes including pay and allowances.

V) For that the agpplicent had filed the criminal

appeal in the Hon'ble High Court immedistely,after his

conviction in 1989 and the criminal appeal was finally
dieposed of only in 1995 and this delay cannot, in any wéy,
be attributable to the applicant and as such the applicant
is entitled to all the benefits including arrears and

increments.-

V) For that in any view of the matter, the applicant -
is entitled that the period of sugpension be treated as on
duty for all purposes including pay and allowances and

increments.

Contd...
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It is, therefore, prayed that your
Lordships would be pleased admit this appli-
cation, call for the recordé of the case,
ask the opposite partiéds to show cause as to
why the impugned order dt.10.10.95 (Annexure-V)
should not be set aside and after perusing the
causes shown, if any‘and hearing the parties,
set aside the impugned order and direct

- that the period of |, suspension from 8.12.89
to 11.8.95 be treated as on duty for all
purposes including pay anq allowances and/or
pass any other order/orders as your Lordships

may deem fit and proper g as to grant relief

to the applicant.

And for the act 6f kindness the applicant,

as in duty bound , chall ever pray.

IN[ERIM CRDERS :-

Nil.

Does not arise .
Postal Order No. dt...
issued by the Post Office at Guwahati enclosed.
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VERIFICATION

I, Shri Ram Kumar Bhattacharjee, son of Late Tara
Prasad Bhattacharjee, aged agbout 40 years, at present
serving as Telephone Operator, Telephone Exchange ,
Guwghati do, hereby, verify that the contents of paragraphs
> 3, 7 are true to my knowledge and
those made in paragraphs 2, 4 /5),5,8 4—7 are
believed to be true an legal advice and that I have not

suppressed any material fact.

.782-'*- ke Pkalls £27)71 -
Signatuyre.
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For'the appellants - Mr, J.NM,Choudhury, i

Mr, Z.Kamar, Advocatcs.

Yor the resnondent = Mr, S.K,N;Mahanmmad, P.P.Assam.
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This appeal has been/p;efcrréd by the’four'accused-
. appellants namely (1) Shri Ram Kumar Bhattacharjee, (2) Shri
Hard Prasad Bhattacharjee, (3) Shri Ajay Bhattachar jee

and (4) Shri Pradip Bhattacharjce against the judgment nnd

{
crder dated 23.9.89 passed by the Sessions Judge, Nalbari in ;
cessions Case No.29(N)é7 convicting th2 acrcused-appzllants © 7

c4

/53 325/34 of the I, P.C. .nd sentenced to ﬁndérgo R, I, for
3 vears and to pay a fine of 8. 1000 /- in défault to sulfor
further tmprisoment for 2 months R.I, and thc -appe llant No.4
to undrreo Riaorouvs jupdrisonment for ﬁng yo ar and to nay aq
fine of ps. 300/~ in dofault to suffer furthir imprisonment

for 20 days. !
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On 9.%.86 at about 8-30 A.M, the deceased Tarini Kalita

ninself lodged an e jphar with Officer—-in-charge of KJmarkuchi' fﬁ
outipostlalleging that at about7 A.M. while he was comiﬁdj'iﬂ}“f&
out of his house accused app:llant ﬁos. 1,2 and 3. . came fo.:y';
his hou:e and assaulted him and as a rcuult he suqtalred greVioub”?

wnjurlcs. When the family mpmbers trled to 1ntcrvene they

were also assaultnd The CJuhar was foxwarded'to kalbari '_f-i  ; ?h
Police S=zation {ur registering a case and the same was

recistered being Nalbari P.S.Case No.174/66 U/s 341/325 I.P.C,
Thufeaftér‘ét about 11-30 P.M. the said informant Tarini expired -
at his own r=sidence and his wife Smti Joymati Kalita (ﬁ.w. 1)
lodgea anvejahar'with thf Kamarkuchi Police Out post, alleging tha

that as her husband was ascaylted by the accu'ed appellantc on '

9. 5. 86 and dug to the injuries sustained by him he died

Re-inv-ctigxtion was made by the pollce und fornarded fffx:-
vl case to lalbari Police 3tition on receipt of which a 3
case Leing lialbadi Police Station cdse No.175/86 U/s 302/323/34
of ﬁho IPC was registered Accuchwappollants were charocd

¢ !

U/s 302/34 1.P.C, A-t"r the trial accuwed appcllantq convictec

U/s 325 /34 IPC as uforcsnid.

The ground_fpr-appeal is that the pro§ccution.ﬁailed to
estéblish the case beyond all reasonable doubt, that no -
chaﬁge U/s 325/34 1IPC had been?franed againSt'the anpellaﬁts,
tha£ common intention of causing death of the accused.

vl not established.
. ‘ .

e bd eiswes

Pro¢ecut10n examined as many =S 9 vltnu*‘es out of
vhich 5 p.wa alle 2 to be eye witnegses of tha occurrence.
The lcarned triagl court found on the evidence on record,

' - cause. -
part icularly on the cvidence of the Doc§or that the I7777

of wu..



*wmw P PR 2:11,‘,1 i oL ("'
'-:::,:—"‘ =X i Etnn ARSI IEY
. SRS UTIR T U L SR T EsiA
3. ; ’ﬁh ¢
. s
cavoe ol Qe wag ue Lo eplang of splecen, but theve is

ro sufficient evidence to show that the rupture of spleen

was caused as a result of the assault alleged to have been .

causad by the accused-appzllants. '

In thiq'apnCal the app@lluntu claimcd their acquitral

or tho ground of medicel evxdence .as regards 1njurlps is

\

irco. 3istent with the occular vcrsion of the eye WLtnosses.'

The occular version of P.W, 1, 4 and'S who were the .

. yife and two sons of the deCﬁaue was that thc deceased was

.

asseoulted by '‘Dhekithora’ and hand' thct‘ch hearing hulla

i

P.W. 2 and 3 came thore., Admitted fact was that there was no

chcrnal injuries bhut the victim auffcr d a 1ot That the

injured hushand was examired by ooctor and dicd on the nlqht

0% occurrence. This evidence of t&> eyc Wltn.SbCS not

corrohoratmd € ach other, It 1o secn from thc P.W, 2 and 3's

ey e

.-

evicence they arrived the place on hearing hulla, and thercfore

A Tt “p
they cannot be eye witnesses. - K
ot RS :

P.W. 8 and 9 are. the docborsf P, V.9 Dr. Nas iruddin

Ahmed examined the Tarini Kalita on thc date of occurrenca at

4=30 P.M. Allegzd occurrence took place at.7'A.M. The ' -
acm of the Injury could noL bn ascerfained and that injury

of the spleen suspe cted. Nature of the tngury was found as’

¢

causcd hy bhlunt weabon. Doctor advised the 1njurcd to atterd

lislkari Hospital. Prescrlbcd trratnent was, anaIQ1n 1n3ect10r,

owiall tabletn, Dhc injury of Lhu ,plchn qu mntioned '
as aricvous . In his cross-examination, this witpsss stated
chi-t he di” not £ind any external injury, that -3 by touch
~F 1, pa eh injured comploined of nain, he mentioned the
jrjurv as - rievousy th=t he did not-examined the -injuraed Y
¥ akine any Ae-ray. 1n his opinion injury on spleen c=n be

~ouiec¢ by deshing against & hard substince.

The ....
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I he cv1dnﬁcu of PuW, 8,Dr, Urendrg Nath Thakuria
te b ety Pose Fovtem on the dead body. He found all

other orqans healthy; ;hét spleen was not diséared and D ey
i ving runturs>d following traumaﬁic injurQ;‘He dié not
find any external injury.but on openiné'the'ébdémen\founé‘
raptured spleen in 1ts'convex surface'with tHe‘capgule;'tﬁéﬁlfv

o IS
ceath was dun to shock and haemorrhage as a result of injury

of thr snleen; th - pleen was not enlarrud

From this aspect of the evideﬁce the.subsequent conduct
of th: deceased after alleged occurrence as.di;closed in the |
evidoence of the P.W, 1 is that, the accused éppcllant Né.lt
assaultcd her husband with a “dhekithufa“ abd apﬁellant No.,2
and 3 with lathi and appellant No.4 wiéh‘hﬁﬁdé Evinently,,there
was no cxternal injurgs nor any brushes or markg found on )
the person of the injured (deceased) ;n thg PIR (Ext. 2)
fiiled by the injured hinﬂeld (deoeasedf was,thaﬁ jdst pHout

7 a.m, while he wus coming out of his house_to-prepare sweets
P

on ordexr for a marriage, ald the accu cd apb@llantq drUgﬁeaf":'a

him sand assaulted at random, that thOy quaultﬁd ‘his wifc

ané as 5 result they sustained inju:ies; This Ex;: 2 shows
that the distance of thke’. Police Stafion was io;k M. and the .
injured (decmaaed) informant walked both ways. all alone to .
'thct Aistance to report assault on him by tho accused DerSOns
‘The second FIR (Ext. 2) was lodghd by P W. 1, theAwife of the

victim in the next day alleging thqt_whzle hz2r husband at

¢ .. .
€ g P L "
' '

arout 7 P:M.~wgs going out of the house to peepare swects for

a marriaqé cereamony, L was assaulted by the named accused
rercons cw noresult of whiich he died on that night at 11-30 P.M,
In *e th Lhe ojahurs €l ye were no mention:d of use of any

weapon. Sut in her evidence the POW. 1 fmproved her statemnt

“®3 ¥

Porird wen alleerd o e erused at 7 oa.m,, ha did not co to

e oetor For tercatment!', hut o wenkt ke the molich Sration.

St LAY shave, Thoe fack romains, thet though the assault on the

iR
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to file th» F,I.R. fou assault. F,.I.R, 'was lOdged.at 16 A.M' 9>

end after that he returned. to his home, He wag hrouaht taq

the Adoevor PoW, 9 at 4-30 P.M, for examination, The
cxaoerations and contradictions in the cvidence of the P.W. 1
. . ote Ay

did not Miscrib the nc:;uf‘ll"iﬁVOlVGﬂEnt of the accused 'D(-’rsons"
S0 e

R Setdl an R 1w : ) .
and use o wﬁaponst*rom the meooical evidence, it is zeen that

“he ulz of weapon and naturs of injury are ihconsistapt.This was

-

surficiont reason to doubt the participation of'the-accused—
persons in the oceov.rernce ang tio resultant cause oF death,

Bhsrren of external injuries delied the wie o wonnong by the

accu.~t oersons, Post  mortem report found tle deceased healthy
er7ordh repture cf spleen which caused ceath. Ext, 2 shows “that

it was the deccased wro went himsclf nnd filed’ the ejdhar

Ay

thiough the P.VW, 1 did not mrntion it in her evidence: Further
Dr. Dinech Sarma was not examined by prosecution though P,Ww, ;
stated that her husband was treated by ﬁim ﬁeforn taking him to
haspit ),

Tho vital dicerepancies and incons ist-ant cvidene ¢ of .

'

P.¥W, 1 who clatmdd as’the main cye witness, can not be
relicd on o bring hom" the 6f fence U/J 325/34 I P.C. against
<hr anrz:llants, The gub' Pruent conduct<of the victim after

his assault, non mﬁntion of use of weapons 1n the F I.R; Ext, 1~

and 2 and exagcrﬂth ev1dence of P W 1'are suff;cient to

. -

raise'éoubt,about thc‘dlrect or indirect invo{Qéﬁeht of

ﬁhq éécdsed-app@llants for the cause of deatﬁ oé Tarini.

Kalita. When two view are po&Slblu rcqardnnq their involvannt
in the c1u~P of dcath ‘of the deceaa;d bencfit qhould go to *rB

’
‘

i

accusmi-gno2llants,
In the result the conviction U/s 325/34 I.P.C. and sentence

avardesd by th.be"'lo £ Judce by judgmint and order dated 23.9.89

in Segsion: Cace 1io,22(N) 87 is set~oside on the reasons discussed .

-
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Annexyre~ T1]1.

To

The T.D.K. Kemrup Telecom District,
Guwahati.

(Through Proper channel).

Dated at Guwahati 9th Kay,95.

Stb i~ Your office order Mo.X-4/89-90(part-II)/2 dt.8.12.89.

Sir,

Most hunbly and respectfully I beg to inform that
I was placed wunder suspension vide your office order as cited

above, in respect of a criminal offence.

That sir, I have been convicted by the $Sessions

Judge, Nalbari in case No.29(N)/87 on dt.23.9.89.

| That sir, against the said order of the Session
Judge, Nalbari , I prefered criminal Appeal(No.125/89) before
the Hon'ble High Court,Guwahati. |
That sir, the Gauhati High Court on dt.24th
Nay,95 passed the final Judgment of my appeal and I was
honourably acquited from the charge ( a copy of the judgement

and order is enclosed ).

So, I therefore eequested your honour to revoke
my suspension orders as per verdict of this Hon'ble High
Court to enable me to join my study as early as possible and
for this act of your kindness I shall, remain ever grateful to

you.
Your's faithfully,

Enclo:- -
S _ sd/~iH.K.Bhattacharyya,T.0.
1.Certified copy of the Judgement T.W.X ,Guwahati.

of Gauhati High court in
Criminal appeal No.125 of 1989.
Advace copy to the TDN ,Guwahati
for information & n/a.
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Govic. of India,
divistry of Cranunication,

( Place of Issuc (’30”’\}"“{\“ Dated L, . /L( 8(6,[5 . v L1995,
Dot FI
_ l'r'lherc as an order placing '//’7: . “U(‘)TZ I/)J /)NJ ’JA . &-T—)O

(nae and "cdlm‘ml. n of Lhe Govi, servant) unr_’.c-r suegpciision viac
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Mow, thercfore, the President/ the undersigned ( the
authority which made bhe order of suspengiosn) in exercise of the
povers conferred iy clause (c) of "sub- Julc§5) onf Rile 10 oF the
Central Civil Service (Classification control and appeal) Rules

, 1965 hereby revokew the Qai order of sugpension with effect from

4 el s waffoot nlQlay

( Ny ordter L‘JH('..‘. i.” t’).‘ rotie Of LI)U
pl:(;’;:i(l(.‘nt. )

\ (Mate and designation of heauthority
Making this order.)

Copy tot=
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Annexure- IV.

To

The Telephone District Manager,
Cuwshati Telephone.

Dated at Guwahati 6th Oct,95.

(Through proper channel).

Ref  :- Your office letter No.X-4/95-96/2 dt.11.8.95.
Sub := Regularisation of SUSpehsibn period as a

period spent on duty with full pay and

allowance.

Sir,

With reference to the above subject matter »¥f I

beg you to inform that I was placed under suspension w.e.f.
23.9.89, the date of Judgement passed by the learned
Sessions Judge, Nalbari in Sessions Czse No.29/(N)/89 .
The learned Séssions Judge vide his said order dt.23.9.89
was pleased to convict me and 3 others under section 325/34
I.P.C. and sentenced to go regorous imprisonment for 3 years

and pay fine of ks.1000/-.

I preferred an appeal before the Hon'ble High
Court Gauhati challenging the impouned order and judgement
dt .23,9.89 passed by the learned Sessions Judge. The said
appeal was number as Criminal Appeal No.125/89 of Gauhati
High Court . The Hon'ble High Court vide order and Judgment

dt.24.4,95 allowed the appeal and set aside the Judgement
and order dt.23.9.89 passed in Sessions case No.29(N)/89 |

contd...



@

2

That I have preferred two representations ofi

dt.9th May/95 and 2nd of Aug/95 for revoking the said
sugpension order and your goodself vide order dt.l11.8.95
was pleased to revoke the said suspension order gk

w.e.f. 11.8.95.

‘That I have preferred another represenstation dt.
3rd - Sept,95 for declaring the suspension period spent
on duty .But your goodself @&id not pass any specific
lﬁorder regarding the regularisation of service during sus-
;;;V pension period ,As a result my pay has been stagnate
at Rs.1270(basic) which was fined prior to my suspension.
If the said suspension period is regarded as a period
spent on duty then I would have draw Rs.1520 as basic

salary and against k.1270 (basic), I am drawing at present,

Through this representation, I like to inform
you that the Hon'ble High Court vide order and Judgement
dt.24.4.95 in criminal appeal No.125/89 set aside the
conviction and sentenéed passed by the Sessions's Judge

and allowed the appeal.

The Hon'ble High Court disposed the appeal on
merits after clear appreciation of the evidence on record.
Moreover, there is a finding to the effect that there
are vital discripencies and ianconsistant evidence on
record and as a result the guilt of the appealant cannbt be
proved beyond resonable doubt and benefit of doubt was given

to the all appealants.

' ‘t;iAJ contd..
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As I have been acquited of the criminal charge my

suspension period should be treated as a period spent

o

on auty by envoking the provisions of FR.54(2) and 54(3) of
the fundamental rules. It is partinent to mention here that
as I am acquited of the Criminal charge the guilt has not
been proved and therefore prosecution has failed to prove
the charge. The code of Criminal procedure does not

contemplate honourable acquited.

Therefore in other words it can be sazid that I am
fully exonerated t> the charges levelled against me and
as such I am entitled for the full salary which I would
have drawn it I had not heen suspended for the period of

suspéension,

It is therefore pmayed that your goodself woulds
be pleased to regularised the suspension period dt.8.12.89
to dt.11.8.95 and shall treated the said period spent on
duty end for this act of your kindness, I shall ever pray,

Thanking you,

Yours faithfully,
Copy to :-

l. Advance copy to T.D.N. (by mame ) for information

and necessary action .

?6g;LJJL . ,
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INYHE CENTRAL ADMINISTRATIVE TRIBUNAL: :GUWAHATI BENCH
L N GUWAHATT

In the matter of :=

R.0. No.36 of 1996

Ram Kumar Bhattachar jee,
"=~Versus=-

Union of India & others.

Written statement for and on behalf of Respondents
Nos.1,2 & 3, ‘

I, fgﬁjtﬁwﬁva 5;“ﬂ~3L; , Telecom District
Manager, Guwahati, do hereby solemnly affirm and

\say as follows =

1) That I am the Telecom District Manager, Guuwahati,
and Respondent No.3 dn the case and an acquainted with the
facts and circumstances of the case. I have gone through a cop
of the applicationm and have understood the contents thereof,
Save and except whatever is specifically admitted in this
uritténrstatement'the other contentions and statemente made in
the application may be deemed to have been denidd, I am

‘authorised to file this uritten statement on behalf of all the

Respondent,

2) - That with reference to the paragraph 1 to 5 and 6(i)
of the applicationgr have no comments, -

3) : That with reference to the pafagraph 6(2) of the
application, the respondente teg to state that the applicant
was implicated in a criminal case bearing Mo.174/86 - U/S
341/325 1 P C but the fact was not intimated by him to the
authority even when he was convipted by the Hon'ble Session
Court, Nalbari' vide judgerment dtd.27-8-89, T¢ proves suppressic
of thes fact on his part and thus deserves departmental action.

Contd.p "2~

N
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4) That with reference to the paragranh 6(3) of the
appllcatlon tha responoents beqg to state that the A.E. (Trk),
Guuahati placed him under suspension vide his femo Ng. X4/ 89=91
Part-II/Z, dated 8-12-89 yith effect from 8-12-89 as soon as.
he (AE Trk) came to knou the fact as per departmental Rules.

'.57 r That with reference to the paragraph 6(4) of the
appllcatlon the TBSponﬂeﬁtS beg to state that the applicant
dld not intimate the judgement of conv1ct10n and even in
rEopect of Crlmlnal Appeal No, 125/89 filed in the Hon'ble High
Court.

6) That with reference to the paragraph 6(5) of the
'appllcatlon, the respondents beg to state that on receipt of hJ
application for revocatlon (of suspen31on), the matter was unde

process as the appeal/appears have been allouwed,

7) That the statements made in paragraph 6(6) of the
application have no comnents

8) That: with reference to the paragraph 6(7) of the
application the respondents beg to state that not agreed. The
applicant was implicated in a criminal case relating to his
family life and placing him under suspension is Justlfled under
Rule No.FR=54, ‘Administrative Instructions No. 1(b).

9) _ - That with reference to the paragraph 6(8) of the
application the recpondents beg to etate that’ the appllcant was
paid Basic Pay @ Rs,1270/-B.M. as his period of Suspension had.
been treated as non—QUallfyvng service as per Ruls FR- 54, Govt,
of India order 3(i) (copy enclosed as Annexure~I) and as per
Rule No.54(8)(3) .as referred by the official claiming Full Pay
and allowances when suspension is uholly unjustified, In the
instant case, suspension is fully justified bescause there is a
. question of moral furpitude'and non-receipt of service due to
implication in the criminal cace relatlngrto his family life
where he--ma‘c directly involved., As such question of payment

of full pay and allouances is not at all justified as per above
Rule.

Contd.p/3-
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40) . That with refeérence to the paragraph 6(9) of the
4application the. respondent° beg to state that the same are
correct. . Order dtd 23~-8~89 of the Hon‘ble cgssionr Court,

Nalbari. has been set-a81do by the Hon'ble ngh Court on

24 4~95‘0n beneflt of doubt but he has k not besn honourably

acqu1tteo.

11) "~ That the %tataments made in paragraph 7 &8 of ‘the

applicaticn’have not comments. .

12) That with reference to the paragraph 9{i) of the
appllcatlon the reepondents beg to state that the benefit
can not be extended as it is the dlScretlonery Power of the
d1sc1pllnary authority as per Rule referred earlier viz
FR=54. T

13) That with reference to the paragraph 9(11) of the

' appllcatlon the respondents beg to state that his period of

suspension declared as non-qualifying service. In the
instant case the last sentence of Rule 54 B{3) is applicable
regarding payment of pay and allowances.,

14 That with reference to the.paragraph 9(iii) of the

application, the respondente same are not admitted and
incarrect, ' |

15) _ That‘uith'réferenoe to the paragraph.9(iv) & 9{v)

']of thegapplication,the respondents beg to state that the sams

are not correct. In view of the facts and circumstances staf
above the order~dtd.10—10-95Jshould nbt.be saet-aside.

16) That the statements made in paragraph 10,11 & 12

"of the appllcatlon have no camrents,

17) That the applicant is not entitled to any relief

sought for in..the application and the same is liable to be
dismissed with costs.

Contd.p/ 4~
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o .-I’ EO»QQWV\ S""O\"‘ ' , Telecom District .

flanagery Gﬁuahati; do hereby declare that the statements

made in this uritten'sﬁatement are true to my knouledggﬁ’

.arived from the records of the case{

/4g9f v‘E sign this Verification of this the {3;%%4

day(of 1996 at Guuahati.’

W

DEPONENT

-000=-

- Al



' F.R. 54-B] DISMISSAL, REMOVAL ANI.)‘;USPENSION 189 ‘\\ '
. . { sy
(9) [The amount] determined under the proviso to sub-rule (3) i
or under sub-rule (5) shall not be less than the subsistence allowance -

and other allowances admissible under rule 53.

GOVERNMENT OF INDIA’S ORDERS

(1) F.R. 54 absolute.—A Government scrvant was dismissed from
service on the $th March, 1927, and, on appeal, was re-instated with effect
from the 27th Qctober, 1927, The appellate authority declared, under

-4 F.R. 54, that the period of unemployment between the dates of dismissal
' and re-instatement should be treated as spent on duty and allowed to count
. " for leave and increments. As Uiere was no post against which the lien of the
* . Government servant-could be shown for the period of dismissal, the question
arose whether in the absence of lien on a permancnt post the period of un-
employment could count for leave or increments. It was decided that F.R.
54 15 absolute and unconditional and that it could not be absolute if the con-
. ditien of ** Jien ” had first to be satisfied. :
ok { G.1, F.D. No. Fj28-R.1[28, dated the 5th April, 1928.]

" (2) When suspension regularised as leave, consequential recovery
inescapable.—-A question having arisen whether in cases where the period
of suspension is ordered o be treated as one spent on leave and when on con-
version it is found that the greater part of the period is to be treated as
extraordinary leave for which no leave salary is admissible, the recovery of the
subsistence allowance already paid would be in order. The moment the
'} period of suspension is converted into lcave, it has the effect of vacating the
~

LIV

order of suspension and it will be deemed not to have been, passed at all.
Therefore, if it is found that the total amount of subsistence and compensatory
allowances that an oflicer received during the period of suspension exceeds the
amount of leave salary and allowances, the excess will have to be refunded
and there is no escape from this conclusion.

[ G.I, M.F., U.0., No. 3409-E. IV/53, dated the 25th April, 1953, U.O. No. 320-E. IV/

54, dated the 22nd February, 1954 to-the Communications Division and M.F., (C's) U.O.
No. 1681-C. 11/54, dated the 2nd March, 1934 )

(3) Treatment of period of absence and payment thereof.—The
Government of India have conveyed the following clarifications in regard to

certain points which have been raised in connection with the application of
F.R. 54, 54-A and 54-B:—

(1) The decision of the competent authority under F.R. 54, 54-A and

54-B is in respect of two separate and independent matters, viz.,
- (a) pay and allowances for the period of absence and (b) whether
or not the period of absence should be treated as duty.

It is not necessary that the decision on (a) above should depend
upon the decision on (4) above.

pay and allowances and treat the period as duty for any specified
purpose (s) or only to pay the proportionate pay and allowances.
It has no discretion to pay full pay and allowances when the

f‘r - *}{ The competent authority has the discretion to pay the proportionate

? - period is treated as *‘ non-duty .
i 1 Substituted Ly G.I, M.F., Notification No. 1 (5)-. IV (A)/73, dated the 2nd .
‘ -November, 1974. , "
/
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Jaunched, the competent authority should apply its mind
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192 DISMISSAL, REMOVAL AND SUSPENSION {F.R. 548

proceedings or procecding for arrest for debt or during detention under a law
providing for preventive detention, shall be dealt with in the {ollowing manncr
hereafier:—

“(a) A Government servant who is detained in custody under any law
providing for preventive detention or as a result of a proceeding
either on a criminal charge or for his arrest for debt shall, if the
period of detention cxceeds 48 hours and unless he is already
under suspension, be deemed to be under suspension from the
date of detention until further orders as contemplated in the
Central Civil Scrvices (Classification, Control and Appeal) Rulcs.
A Government servant who is undergoing a sentence for imprison-
ment shall also be dealt with in (he same manner pending a
decision on the disciplinary action (o be taken against him.

rl () A Government servant against whom a proceeding has been
L> taken on a criminal charge but who is not actually detained in
custody (e.g., a person releascd on bail) may be placed under
suspension by an order of the competent authority under the
Central Civil Services (Classification, Control and Appeal) Rules.
If the charge is connected with the oflicial position of the Govern-

ment servant or involving any moral turpitude on his part,
suspension shall bc’oﬁcﬁ‘g‘ﬁ%ﬁﬁﬁﬂc unless there are excep-

tional reasons for not adopting this coursc.

»

(¢(7 A Government servant against whom a procceding has been taken
for his arrest for debt but who is not actually detained in custody
may be placed under suspension by an order under the Central
Civil Scrvices (Classification, Control am Appeal) Rules, i.c.,
only if a disciplinary proceeding against him is contemplated.

(¢) When a Government servant who 1s deemed to be under suspen-
sion in the circumstances mentioned in clause (a) or who is sus-
pended in the circumstances mentioned in clause (h) is re-instated
without taking disciplinary procecdings againt him, hig pay and
allowances for the period of suspension will be regulated under

. F.R. 54/54-B, i.c., in the event of his being acquitted of blame or
(if the proceeding taken against him was for his arvest for debt) or
its being proved that his liability arosc from circumstances beyond
his control or the detention being held by any competent autho-
rity/to be wholly unjustified, the case may he dealt with under
F.R. 54 (2)/54-B (2} : otherwise it may be dealt with under F.R.

54 (3)/54-B (5,. .
[{G.I., M.F,, O.M.No. M.F. 15 (8)-E. 1V/57, dated the 281h March, 1959 as amended]
(2) Erroneous detention or detention without basis.—]t h
decided that in the case of a Government scrvant who
becen placed under suspension due to his detention in police
or without basis and thereafter released without any pros

as been
as deemed to have
custody erroneously
ccution having been

! : ( at the time of revo-
cation of the suspension and reinstatement of the ofticial and if he comes to the

conclusion that the suspension was wholly unjustified, full pPay and allowances
may be allowed.

{G.I,,C.S., Deptt. of Personnel, O.M. No. 35014/9/76-Lste. A, dated the 8th August, 1977)

(3) .Kf:eping Permanent post vacant.—A permanent post vacated
by the dismissal, removal or compulsory retirement of a Government servant

o
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