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I
k)

AN AFPLICATION  UNMDER SECTION 1% OF

DA
2-F-2¢

Frbad i\

THE

CENTRAL ADMINISTRATIVE TRIBUNAL, ACT 19885.

DATE OF FILING - B - + ~“1b

HQigrature

Registrar.

N THE CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BRANCH,

GUWAHATT

BETWEEN

0.0 For Group "C°

IR Force Employee’'s Union

H.G. EAC(V) AF

Fepresented by Sri RKajen Thapa.

Vice Chairman, UCT.

....‘\/’5.,..

1. The Uniom of India and others.

'y, DETAILS OF APPLICATION

{1} pame

CAlr Force Employess Union

UCE EaC, HA. Shillong.

R@presentéd by the Vice Chairman
of the Union Sri.ﬁajen Tﬁapa.

R/o Follo Hill=s,8hillong.Meghalava.

Contd...2.
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I1. Father's Name - Late K.B.Thapa.

111, Daﬁigﬁatian = Gr. Translator (Hindi)

in which . in the establishment EAC,
emp loyeed HR. (U) AF Shillong.

IV. Office Address~- EAC, HO A.F. Shillong

V. fiddrese for - s T o
sarvice of all

notice

Details of Respondents.
1.  Union of India
Fepresented by ~ Secretary Ministry of Defendance

New Delhi.

2. Chief of Air Staff-Air HE.(VE), New Delhi-11.

ol

«  Alr Dfficer Commanding-in-Chief H.Q.
Eastern Air Command I&F - Shillong.
4, ‘CQmmanﬁing Officer HO, EAC (Unit),
Air Force, Shillong.
S, Cmntréiler General of Defence, Accounts,
West Block No. - IV

R.t. Puram, New Delhi - 10,

(2]

FARTICULARS OF ORDERS/ACTIONS AGAINST WHICH THE

. AFPPLICATION IS MADE -

- The present application is made against the

Foliawing‘actions.-

Contd. ..2.



I. Tllegal and arbitrary denial to pay Special
Duty Allowance (8DA) to the mahberﬁ of the Appli-

cant Association.

(11} Illegal and arbitrary denieal to give Egual
Fay for Egqual Work to the members of the Applicant

Associaticon.

(IT1} vlllegal arbitrary decision for recovery of

the Special Duty Allowance w.e.f. 20-9-94,

(IV) Illegal and arbitrary action deducting the
Speci@d Duty Allowance for the periocd w.e.f. 20-9-
94 directly #rom the current Salary of the members

of the Applicamt Association from 1-7-96.

(V3 Illegal and arbitrary denial of minimum

appoartunity of hearing,

(V1) Illegal and arbitrary rejection dF the
representation without any reason decid%ng to

recaover the amount w.e.f. 20-9-94,

4. JURISDICTION OF THE TRIBUNAL

The Applicant Association declares that the

subject matter of the action refered to above against

relief i sought for, is within the Jurisdiction

of this Hon'ble Tribunal.

Contd...4.



J. LIMITATION :

. The fApplicant declare{ihat the present Appli-
cation is within the limitation of this Hon'ble Tribunal
as presecribed in section 21 of the Central Administra-

tive Tribunal ﬂct,l?aﬁn

&. FACTS OF THE CASE

(i) That the present Applicant is an Association
under the name and style of Unit Civilion Committee

fFoar Group 07

The Applicant is however represented by its vice
'Chairmaﬁ’SFi kajen Thapa and as such the Applicant
Qsaﬁciatimn and its members are lawfully entitled

to be protected under the Constitution of India.

The said Vice-Fresident on the other
hand, 'ia a citizen of India and at present | he is
working as 8r. Translator (Hindi) and is presently
residing in Pﬁl&m Hills‘ﬁhillong_wan F.0. Shillong

F.9. Bhillong -~ 1., Meghalava.

{(ii) That the members of the Applicant Association
are the permanent staffs of Indian Air Force
presently Working in  the OFffice of Commanding

GffFicer, H.0. EAC (Unit) Air Force, Shillong.

(iiiY  That the Applicant is an Association which
i Fformed and constitued by the members of the

Contd...5.



appiicant fssociation with an object to protect and
safe —-guard the rights and interest of all of its
members and alstc to secure and promote thew welfare

and interest.

The futher object of the said Associa-
Tion is to represent all the members and to  fight
against fhe injustice being metted out to them and
also fa sedsk the redress against the oppression,

'

exploitation and victimisation being casued by the
State or by its instrumentalities by way of ap-
proaching the Court of Justice. On all ooeassions
th@ Applicant Asscciation has represented its
members by way of negotiating their grivences with
the Respondants and the Respondants also on allbcaa
sions recognised and t;eat@d the‘ﬁpplicant Associa—
tion to be acompetent %pmkgmgn of its members and as

such can  sue or be sued.

It was only with the above mention
object the Applicant Association is now before this
Hon'ble Tribunalvagainﬁt the arbitrary, iliegal and

discremenatory action of the Respondents.

Applicant however begs to annex a list
containing the name of its member and same may be
{
treated as a part of this Appeal.
- A copy of the list is annexed as Annexure-—
I.

Contd...b.
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{iv) That the ApplicantQﬁﬁamciatiwn ia .a juristicg
person having‘ the legal right and 10cyé standie to
approach this Hor ble Triburnal to seek gguitable relief
on behalf of its members. ALl the members of the Appli-
cant Qégmciaﬁion are law paid Emplcy995 arcl they donot
have any other earning source exceﬁt the present garvice
ard és such they are not in & position to meet the legal
expenditure by way of filing individual or seperate
fAppeal heF&re this Hén'bie Tribunal and orn that point of
view, Your medships would be pleased to entertain the
joint aﬁd composite Appeal and give appropriate @quita*

dhat -
ble relief to them and,teo for ends of justice.

{v) Tha£ the Applicant Association states that the
grievences and the reliefs 5mugﬁt for against  such
grievences hy the Applicant Asscociations’ meﬁbera are
séme and identical. Mare so, the hasic quéstidn to be
decided in the present Appeal and/or the Faétﬁ af the
case of each and every members of the Applicant ngcéia~
tion are also same and similar and as such the present
joint  and composite Appeal petition is maintainable
under law and on appreciation of the sam;T?ardahipa will
decide the matter for all of the members of the Appli-
cant  Association. The appiicant in thaf regard - craves
leave of Your Lmrdahiﬁs to produce the name and detailed
particulars of all the members before Your Lordships as

and when required.

Contd...7.
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(vi}) That the Appiiéaﬁt Qa%mciaﬁimn states that in 1984
thé Ministry of Finance (Department of Expenditure%
bovernment of, India isﬂued a bBeneral Cifcular in respect
of all the Central Government Employees posted in  North
East ﬁegimn gither on recruitment or transfer, introduc-—
ing a new szcheme for granting allowance and facilities

/

to them.

{vii) Thét, theraﬁ@kex'thm Govt. of India issued
anather circuiar No. AN/XIV/14004/711X vol.]l dated 5-5-84
CGEDA New Delhi clarfying that all civilions Central
Govt. emplovees who have the All India Transfer liabili-
ty in  the event of being posted in North East Region

either on transfer or recruitment shall be ell#gible for

allowances and facilities. And the saxid allowances will

be paid to those staffs during their posting in  North

East Region.

A copy of the said Notification dated S-S5-
84 is annexed as Annexure-II.
viii} | That the Applicant states that 511 of

its members are Central Government Employees Worlk-—
ing in Indiaﬁ Air Force and they have been posted

in the North East Region at Shillong.

- On the other hand, all the members of
the applicant Association are - having all India
Service liability including Transfer as provided
udner the Rules.

‘ Contd...8.



i) That, the Applicant 5tate§ that the services
of all of ites members are sguarely covered by above
mentioned circular and accordinaly they were being
paid the Allowances and all other Ffacilities as
- provided under the said circular. There was no
aistinctian or classiFicaEién madéA hetween the
members aof the Appli&ant‘éssociation who are admit-
tedly loeally recruited employees and those employ-—

ees whHo were posted on transfer in this North East

Fegion.
) That subsequently the Air Head Guarters
R.H,Puram’New Delhi - issued a letter vide Memo No.

Bir H.0./24081/269/FF & R-2 dt. 2Z3-3-87 forwarding
Notification issued by the Ministry of Defence
Govt. of India OM. 4(19) 83/D(CIV)-1 dtd. 24-2-87

to all the units of the North East Region.

By the said>nutificatian,thé Government
of India issued clarification-to the effect that
éll ‘civilian Central Government Employees are
eligible to araw ?he concessions and facilites as
eﬁviﬁaged in OM Dtd. 11-1-84 except the Special
Duty Allowan;e as per Para-1 (IIl) of the present
nutﬁ&idat&an. It was alsa' clarified that, the
Special Duty Allowance is applicable only to those

Employees having All India Transfer liability

Contd...9.
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irrespective of the fact of being théy posted. in

N.E.Region either on transfer or direct recruit-

ment .
& copy of the said letter dated 23-3-87 is
- annexed herewith as Annexure-III.
i) That'mn 20-4-87 Ministry of Finance Govi. of

India (Daptt! of Expenditure) issued an office Memoran-—
dum vide no 20014/8/8%3.E.1V dif@ct;ng the Heads of 311
" the Department to grant SDA @ ﬁ%u 25% of the Rasic PFay
subject to ceilling of Rs. 400/- pgr‘mmntﬁ to all the
- Central Government Civilian Emplmyées having All  India
.TransFar liabilities on their posting to any station in
Morth Eastérn Region considering the said SDA to be # in
addition teo any special pay and/or Deputation(Duty)

A1 lowance.

A copy of the said office memo dated 20-4-

1987 is annsed as Annexure—IV.

»id) That the Applicant states that, there was no
classification or categorisation amongst the e@ployeeg
coming under the above mentioned scheme and the benefit
was sought to bhe given to all the emplovees being posted
in North East Region either on direct recruitment or on
transfer. Thus in order to get ﬁh@ benefits of the said
scheme, the employee is required to fulfill the terms and

Contd...10.



10.
conditions as specified in the &ppoinimént Letter., In
suppoart of the said contention, the Applicant craves
leave of this Hon‘ble Tribunal to annex here a copy of
the certificate issued to the members of the Applicant’
Association in respect of his option exercised by him
accepting the All India Service liablity as per the Rule
in force. The fApplicant ﬁtaté% that although its nembers
are inténd@d to go on transter oult side NE. Fegion  but

there praver was not considered by the Respondents.

A copy of the certificate dtd. 7-1-84 is

annexed as Annexure—VY.

widd) That the Applicant states that since tﬁe date
of the inception of the scheme, all of its members were
paid the said Gpecial Duty Allowance like that of all
other b@naﬁiciafieﬁ. The Applicant states that the main
ohiect sought to be achieved under the above mentioned
Motification {(office Hammﬁﬁﬁﬁam) dated 14-12-83 and
20-4-87 to attract the persons out side the MNorth East-
agrn Kegion to wmr& in that region becavse of inaccessi-
bility and abrormal political situation. Even the 1983
m@makandum starts by ﬁéyiﬁg that’ the need for granting
allowance was Felt for attracting and retaining the
service of the Competent OFficers in that regimﬁ. O the
ather  hand, the saild ;ch@ma was introduced b; the Gov—
ﬁrnmanﬁ as a measurs of incentives to the emnployees by
way of atitracting them to come in that region. There-
fore, the person coming from out side N.E.Region ar
transfer and the person working in that region on being

Contd...11.



11.

locally recruited have got the same and similar problems
and consequences due to the prevailing political situa-
tion ofthat particular area and it was with that object
' pay $0A ‘o
the Govi. of India has introduced the scheme to,all the
employees irrespective of the nature of their appoint-
ment and any action in denying the same benefits to  any
class of the employees under any reaﬁmn,whatﬁméver‘wmuld

be unjustifiable and it would be violative of Article 14

and Article 16 of the Constitution of India.

;iv) ' That the ﬁpplican£ states that, iﬂ_the“year
1491, some of the Denartm@nt of the Central Government
took a decision to suspend the henefit of SDA to a class
af the employees and accmrdingly the said matter went to
court FQV adjudication. The crusial guestion that was
raised be%@re the Hon'ble High Court by the OffFicers
Association of Reserve Bank of India, Assam Gauhati unit
was ' that, as to whether the action of the Authority to
exclude the local officers from the ambit of the said
benefits is arbitrary, illegal and violative of Art 14
~and 16 of the Cmnstituiion of India while granting the
said benefit to the Officers being posted on transfer at
Buwahati.> The lHanfble Gauhati High Cowt however, on
consideration of all the aspects of thé matter held, the
said action éF the Reserve Bank Auhtority to be illegal
arpitrary and violative of Art. 14 and 14 of the Consti-

tution of India

Contd...12.



fAgainet which a special leave petition was
m&véd before ng'blé Supreme Court by‘the Eegerve Rank
of India. But ﬁhe Hmn'ala Supreme Court hmwevar,tmok &
reverse  view in.hclding that the denial of the said
henefits to local GFFiceré is not arbitrary or violative

of Art..i4 and 16 of the Constitution of India.

AV .That the Applicant states that, in respect of
the said subject matter there was another Appeal betore
the Hon'hle Supreme Court wherein tﬁa point for determi-
nation is whether the employees who are resident of
North East Region are entitled to get the H§.D.A. and as
to whether the denial of ﬁhe ﬁaid'SDQ is  arbitrary or

unconstitutiomnland discreminatory.

The Hon'ble Supreme Couwrt th@ver‘ without
deciding the &attﬁr afresh confirmed it s earlier deci-
Si0M. Tﬁe Hon'ble Supreme Court on the\qther hand, took
& verylpragmatia view issuing mandatory direction to the
Government not_tm make any deduction or recovery from
the emplovees inresb@ét af the amount already being paid
to th@m.-ﬁelevant'pmrtimn of the said Judgement dated
2&~?*?4.pa55@d in Civil rule No. 3291 of 19973 and Civil
Gppeal Nos. &1 &3 M‘BI of 1994 reported in 1994 Supp.(3)
SCL 449 fUnimn,mF India and others -Vs— S5.Hijoya Eumar

/

and others) is enclosed herewith for consideration b¥

this Hon'bile Tribunal.

Contd...13.
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T A copy of the said Judgement passed dated

20=-9-94 ig annexed as Annexure-VI.

%vi) That the Applicant states that, it appaéra
from the. above mentioned Judaement that although the
suspension  of SDA to the Central Govt. Employees being
recruited 1Q&ally was held by the Apex Court is not
arbitrary or diﬁcreminatnry, Yet, the Eaid queatimn s
nesded to be reconsidered afresh by this Hon'ble Tribu-
nal in view of the ﬁaqimwﬁamnmmia % Folitical situation
prevéilimg in  this Region. More so, there was no any
specific direction iaéuad by the Apewx Cpurt in the said
cdecision authorising the Government to recover any
amount .Frmm those emplovess already been paid to them
towards SDA for any early period. There was no cut of€
date being Figed by the ﬁmex.CQurt and any recovery of
any amount  from  any emplmyeegvtraating the date of
Judgement to he the cut off date, is not mm;y illegal and
arbitréry but it is also a Clear disregard to the said

decision of the Highest Court of the land.

svii) That  the @Applicant states that, . having
learned about the decision of the Supreme court, the
Respondents 'toﬁk an arbitrary decision to suspend  the
said benefit to the members of the Applicant Ausocia—

tion. HMoreover, the Fespondents misconstrued the

Contd...14,



&

14.

decision of the Apex Court and took an unilateral deci-

sion to recover the amount being paid to the members of

e ﬁpplicant fesociation 6 tbém since 1983 w.e.f. 20-9-

94 ji.e. the date of Judgement.

wviii} That the Applicant ﬁtéteﬁ that, in
persuance to saild decision the Asstt. Director PP % R-2
issued a Notification to HO-EAC IAF for (CPSG) HE Main-—
tenance and command | IAF, vide office memo no AIK
HG/ 24081 /269 /FF & R-2 dated 26-2-946 issuing direction to
recover the amount paid eﬁ account of 8DA to all in
eiligible peraons agfer 20-9-94 ang alsn to stop payment
of 8DA to thmﬁe-perﬁmn in view of the Judgement of the

Hom'ble Supreme Couwrt datd 20-9-94,

A copy of the said. notification dated

PhH-2-G6 1w annexed as Annexure—VII.

i) ' That.again5t the gaid decision, the Applicant

pesociation filed a represntation to the Sr. O0FfFicer
Administration. H.Q. EAC,IAF C/Q-QQ AFD dated 12-4-98
praying for r@viewinq'th@ decision and also for with-
drawing/waiving of the recovery of SDA for  the period

woe.F. PO-9-94,

A copy of the said rapreﬁentatihn dated

12-4-94 is annexed as Annexure-VIII.

Contd...l%.
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r#) That the Department without any application of
mind  and also without any reason whatsoever, rejected
the csald raéregentatiun énd fry letter no.
EﬁC/iéOé/l/SDQ/PC dated 7-5-94 intimatied thé Applicant

feseociation that no éxemptnn of recovery is possible in

view of decision of the Supreme Court.

A copy of the letter dated 7-5-94 is

annexed as Annexure-IX.

pxl ) That the Department has constituted a Council
with the object to mitigate the grievences of the
enplovess  namely IV Level JOM HE EAL (Y AF  and  the
represéﬁtatimn ofthe Applicant Association was taken up
with the Authority for settlement. The said council

thereafter forwarded the matter to the 82.0.A, H.G. EAC

IQF’C/Q P9 AFO for a decision in to the matter.

MMil) That the said council however, referred the
matter ohoe again to the Senior Officer Administation
vide letter dated 14-6-96 and 24-6-94 requesting  the
Authority to review the said decision and waive of the

FECOVery.,

Copies of letter dated 14-6-94 and 24-4-94&
arg  annexed as Annexure-X and XI respec-—-

tively.

Contd...16.
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wriid} Tﬁat the respondents however, turn  down
the 5aid prayer G@vth@ Applicant and issued an order to
the concern authority to deduct the entire amount .Fram
the salary of the Applicant members w.e.f. 20-9-94,
ﬁccmrdingly,all %iep% have beern takern by the Authorities
~to deduct the said amount frem the current salary of the
Applié&né .memb&rﬁ to be paid to them for the month of

June 199éﬁ

The épplicant however, requested the Avthority
to give a copy of the order regarding the recovery of
8DA but  same was denied to applicant and as  such  the
game  could not have been annexed in ’thiE Applicatian.
But  the facts remains that since the entire action is
arbitrary  and contrary to the decision of the Suprems
Emurt‘thé_ﬁame in needed to be interfared witgxuggg%ting
an interim order of stay pending final disposal of this

Appeal petition and that too far ends of justice.

7. Bubmission of the Applicant.

A) That the Applicant submits that, the action of the
Respondent is wholly arbitrary and based on  discremina—
: [ LURY
tion being violative o€ Article 1440 the Constitution

of India and any order passed on such arbitrary action

is liable to be quashed.

Contd...17.



) That the Applicant submits that, the Respondents
have seriously miscontrued and defied the direction of
the Apex court which has takern away the legal and Con-

stitutional rights to work as well as livelihood and as

such the action of denial is liable to be struck down.

C) That the Applicant submites that, the Respondents
hlave made an unreasonable classification causing a
serious discrimifation by way of bringing one set of
employeeé within the perview of the above mentioned
scheme while excluding the other set of employees Ffrom
the ECQQE of the said scheme and that too in an  arbi-
trary and illegal manner and the said unreasonable
classification being hit by Article 14,15 and Article 16&
of the Constitution of India, is liable to bhe struck

clown .

) That ﬁhe Applicant submits that, the impugned
action . of recovery of the amount towards the 5DA,  al-
ready being paid having been hased on total non-applica-
tion of mind in to the attending facts and éircumm

stances, iz liable to be struck down.

B That the Applicant submits that, the impugned
arder of recovery and/or denial of 5.D.04., having been
based on total nmn'consid@ratian of socio-economic  and
potitical aspects, is not sustainable in law and liable

to be quaﬁhed;

Contd...18.
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Fy  That the ﬁgpiicant‘ﬁubmitﬁ that ,although its memb
ers have A11 India Transerer Liabhility like all other
enpliayees pnﬁtéd on tranefer in Q&% Fegion and Respond-
ents not only refused to transfer its members out side
M.E.Fegion HBA, by way%ﬂanyimg transfaer or 5DA the

concepts Equal Opportunity and Egual Treatment in  the

matter m%vEmplmym&nt ﬁﬁﬁ heen seriously vitiated by way
of denying the 8DA to the ﬁpplicént Association  Members
whfl@ giving the same to all other persons being simi-
larly laiﬁuatad arnd “the impugned order being based on
sueh ;$EFi0U§ viﬁlatimm aof Right to BEguality and Equal
ngartuni{y. ie arbitrary illegal and agaihﬁt the han«
dates of the Constitution of India.

&) That the Applicant sgbmite that, the Respondents
having fixed the date of Judgement of the Apex Court
.heing 20-9-94 to be the cut-off date for making deduc-
tion, c% already paid SDA, have acted illegally and
arBitrary flucting and/or defving the mandatory  direc—
tion ~of the Highest Court of the land and the said
action amounts to not only & serious contempt to courts
order  but  also to denial of legal and  Constitutional
Fight  to work and livelihood and the same in liable to
e set aﬂidéu

HY - That the mgplicant submits that the action of the
EEEQQHdEﬁk‘iﬁ making such d@duétigm in desregared to the
direction of the Apex Court has resulted in to seriocus
denial: of legal and Constitutional right to work and
livelihood as guaranteed under Article Z1 of the Consti-

tution of India.

Contd...1%.
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Iy | That the Appliaaﬁt submits that, the action of the
Fespondents in making such deduction of already paid SDA
w.e.f. the date of Judgement of the Apex Couwrt i.e.
20-9-94 treating it to be a cut off date and also the
f@FUﬁal to pay the éDﬁ treatihg the Applicant members
belonging to a different class without giving opportuni-
ty of being heared amounts to sericus viclation of well
accepted principles of natural Justice and rule of laws
fonstrating the fairness of Administrative function and
the impugned ofd@r of deduction and/or denial of payment
of 8DA i on that point of view is liable to be set
aside and guashed. .

J) That the Applicant of submitsthat, the Respondent
being a Appellate Authority is vested with lawful duty
tﬁ decide the matter which involves the valuable rights
of the Applicant Association membere and every finding
of the Respondents while diapmsing of the representation
/Appeal submitted by them must be founded on just  and
reasonable cause and the order of rejection of the
appeal passed by the Heamondantéﬁb@ing hased oh just and
proper reason or due‘amplicatiun of mind is not sustain-—
abile in law.

E) That the Applicant also submits that, the bactian
of the Respondents is contrary to Public Interest in
view of the fact that the Feason giv&nlby them in  sup-
port  of their action is stained withewt arbitrariness,
unreasonabdeness and justness rendering the same liable
to Eé quashed.

- ' Contd...20.
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L}- That the fpplicant submits that Lthe action of
the Raapunﬁent% in making deduction by way of trgat~
ing  20-9-94 to be the cut off db. is nmthing but  a
total misinterpretation of the decision of the Apex
Court and the said action being based on such  arbi-
trary anﬁ previous decision is not tenable in  law
which tentamounts to denial of Legal and Constitu-
tional rights.

M) That the fApplicant sumbits that, the Legiti-
mate, bonafide expectation can not be taken away iw a
unreasonable or arbitrary manner and denial of the
said _1@gitimét@ expectation for -unreasonable  and
urjust cause 1% a denial of legal rights and the
impugned order being based on such d@niél is not at
all maintainable in law.

N) That  the Applicant submits that, . the action
of  the Respondents not being innocuous or an action
simplicdtomy, rather being based on serious violation
of -the direction of the Apex Qmurt; is  arbitrary
unconstitutional and without any authority of law.

0) That the Applicant submits that, the iﬁgugﬁed
deduction and/or purported deduction of SEA From the
current  salary of the Applicant members w.e.f, the
date of Judgement of the Appex Court i.e. 20-9-94 has
not only affected the valuable rights of its members
but has also disregarded the decision of th@r.ﬂpex
Court  Frustrating the sanctity of the Court of
justice refdering the Reﬁﬁmndamtﬁ liable to fage the

SErioUs Con SEUencCes.

i
#
1.

ﬁmntﬁ.,.ﬁit
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) That the'ﬁpglicqnt submits that, the decision

. of thé Court regarding the exclusion of the Applicant

membérﬁ- and all -other persons making in  various
Central Bovt. Deptt. in NE Region only ground of
being locally recruited employees is needed to be

reconsidered  dus to the changed socio-economic  and

political circumstances of that region and since it

has got the dr reaching effect on  the valuable

rights of larde numbers of Central Govi. Employees

cand  on consideration of thabtimportant aspect of the

matter, this Hon'ble Tribunal would be pleased to
be Iha Howble Supremne (oush

refer  the matter+¥or reconsideration and that alone

would meet the ends of justice and protects the
rights and interets of those emplovee.
i) That the fpplicant submite that, the persons

working  in NER irrespective of the nature of their

Appointment  or Posting having faced the same situa-

tion both socio-esconomic and Qoliticalg are entitled
under the law to get benefits of the scheme as that

of #A all other emwi@yaa% Y gpeciFf@d by the Govt.
and on cmnaidgratiuﬁ of the greater public interest
and  the coufse of justice Your Lordships would be
please to rmdec;ﬁe the matter and thereby prestwwe the
sanctity of the Constitution of India.

R That in any view of the matter, the'impugned order
or action of non-payment of ShA and/or the deduction of
sha for thé pariod w.e.f. 20-9-94 by ministerpreting the
decision of the Ape ﬁaﬁrf,iﬁ ctherwise bad in law and

liable to be struck down.
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81 That the Applicant demanded justice put the same
was denied by the Respondents. h
Ty  That there is no alternative afficacious premedy

and the remedy sought for would be just peopesg adeguate

arnd complete.

L That this Appeal petition ig filed honaticde and

for ends of justice.

8. RELIEF SOUGHT FOR

2) Im  view of the facts and circumstance and legal

i

in

ubmizsions made in the above mentioned para-
graphs, the @pplicant prays for following rveliefs
to be ﬂranteﬂ by this Hon'ble Tribunal is Ffavour

oaf ite memberes.

al fuashing and setting aﬁiﬂe.the purported action
and/or impugn&ﬁ'arder of wilful deduction of BDA

1?:' ' ‘ already being made to the Applicant membet .
) Guashing and =setting aside of purported  and/or

impugned action of denial to.pay the 3DA ta the
Applicant Association Members in purslance to  the
Bovernment%lndia Notification dated 14-12-8%, 29—
LO-86 and 20-4-87 issued from time to time intro-
duﬂthn Cthe payment of SDA to all Central Bovt.
Employvess working im various Central Govt. Deptls
in N.E. Region either on being locally recruited

or being posted on transfer.



\

o)

)

&)

-

e
ot g

Guashing or setting aside the impugred order déted
7-0-96 {(vide Annex VIIID) and/or the decision made
therein by thmlﬁaﬁpmndemtﬁ while rejecting the
representation 0% the ﬁppiicantﬁ- membef dated
Iéw4~@é (vide Annexure-VII).

Buashing or setting aside the impuaned action of
illegal deduction mf 8DA ta the ﬁppiitan{‘ﬁ mem—

A niecpretolron

of  the

bers by way of wrong

$udgém@nt of the Hon'ble Supreme Court dated
20-9-94

Declaration of holding the Government of India
NMotification dated 14-12-83%, 29-10-86, and 20-4-87
issued Fréh time to time and also the circular
dated S-8-Bdand 23-3-87 to be egﬁally applicable
to the Applicant’s members directing the Fespondents
to pa% the 8DA to its memh@fﬁ and not to make &1y
deductian of 5DA for the period already been
paid to them with effect from Z0-9-94,

Direction to be issued to the Kespondente to  pay
SDA  to the Applicant’s members as per  the above
mertioned EmvermmentvNQtiFicatiénsand the schemes
5peci€ied, therein like those of the 'emplmyeaﬁ
warking in Morth East Region in £h9 present the
Central Government mﬁ Transfer and also not to
make any deduction of SDA already been paid to its

members. .

Contd...24,
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4 direction or order restraining or forbearing
and/or  preventing the Bespondents - from making
illegal deduction of SDA already been paild to

them.

A direction mf'mrder directing the Respondents to
withdraw or ﬁanmgk % recall the impugned order of
deduction or non-payment of 8DA and/or purported
action of ﬁahing illegal deduction for the period
with —effect From 20-9-94 or w.e.f. any earlier
period and/mr purparted action or decision ogf non-

payment of DA to the Applicants members  incon-

sistant with or contrary to the above mentionedl

Govt. Notifications,

Praver for re;mmaid@ratién pF the decision regard-
ing the applicability of above mentioned  Govern-—
ment Circulars providing the granting of . BDA to
the Applicants members and to all other Central
Governmamb @mplmy@eﬁ working either in Applicant’s
d@partm@nt or any mthﬁr-ﬂantral Government depart-
ment - in any region on being locally recruited
and/or  prayer for reference af the said qguestion
th  the Hon'ble Supreme court on consideration of
public interest and also in  the interest fer

reconsideratier of all Central Govi. employees

working in this N.E.Region being locally recrulted e

rceconniolucabon

ot all earlisr decisions including the Judgement

and order dated Z0-9-94 passed by the Hon'ble

Contd...25.
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C gupreme Court in Union of India Y- G,Vijay Rumar
and other, repwrted in 1994 %umpn.ﬁ Gl 649, oOn
the basis of which the Respondents have started

“making illegal deduction from the salary of the
&pplidant@ menbers for the period Weg.f. 20-9-94
{i.e.the date of said Judgement) and also denied
to pay the SDA to the Applicants members 3 and.

9. INTERIM ORDER_IF_PRAYED FOR

al The ﬁpﬁlicantbﬁtaﬁea that the govi. of Igdia froam
time to time issued various notifications as mentioned
ahove intrmdgaing and/or prmviding the scheme of Special
puty Allowances to be made to the Central Government
Employees wmrhing in all the Central Government Depart-
ment QFV the N.E.Region @itherv recruited locally or
'pw%tad an transfer and in murﬁuamce’aF the said notifi-
cations, the applican€ﬁ~memb@rsmr9 all almngﬁfﬁgid the
said GDA but subsequently on mis cqnstructimn @r  on

W ong interpretation af the judgement of the Hon'ble

Supreme Court dated Z0-9-24 as reported in 1?94 SUPP «
ool - 449, denied to pay the said 8DA to the Applicant
to newvee 1N oweurt 0

memnbers and also startedqtheir salary wW.e.f.the date of

the said Judgement i.€. PBO=-G-4

Contd.. 26«



10. DETAILS OF REMEDIES EXHAUSTED

al The Ffirst representation Appeal +Filed by the
Qpplizahtﬁ members dated 12-4-94 ﬂvide Ermexure — VII)
before tﬁ? Sr. DFFicer Administration H.W. EACTAF C/o 99
AFD praying ?mr reconsideration of the decision of non
payment of SD8 and also the deduction of SDA  for tﬁe
pericd w.e.f. 20-9-94, T

But  the said 80A by impugned order dated 7-5-95
(vide dAnnexure VIIID) rejecting the said representation

taken deicision of non payment 6 BDA and ellegal recov-

o mmolkiney daduckHow (gnm-
ery w.e,f. 20-9-94 bykdgg&%%+aﬁ salary.

b} Against such order dated 7-5-94 and decision made
therein Applicant filed another r@preﬁamtatimn hppeal
dated 14-6-96 on  behalf for r@cmn%id@ratimn of its
decision. But the same has been kept pending without any
decision and the applicant and his members have not been

communicated anything regarding the =zame till to date.

! The 'ﬁpplicaﬁt again oar 34;6w96 filed another
r@preaentaﬁimniéppaai dated 24-6-%94 (vide Annexure—X)
made  before the said Sr.0fFicer Administration with
copies  to all athef Respondents, praying for reviewing
the decision in public interest and also for digpaosal of

their representation/fppeal by passing a speaking . order

. L nine e . .
i accordance with law and theresfter communication of

the decision to be taken in  the said repr@aehtatiwn
FAappeal to the Applicants members.

Contd...27.



d) | But till to dat@,meithﬁr of those representa-
tions has been disposed of nor has ary dacisimg bed g
taken of aniﬂﬁplicamt and his members have not  been
communicated any thing by Respondent regarding their

decision,

&} n the other hand'pending Final aisgagal of  the
Appeal/ R@pr@%antaéimmﬁ as mentioned above the R@%pandf
ents dllegally and arbitrarily have passed the imﬁugnﬁd
order  of recovery as stated above for ﬁh@ period Q.e.F
20~-9-94  from the curremt salary of the Applicants Mem-

bers to be paid to the épplicémt Members,

And also denied to pay the SDA to them by very of
miginterpreting the Judgement of the Hon'ble Supreme

~

Court.

11, Th%t_tha Applicant further declar&'?hat, no Appeal
ar any case in rﬁﬁgsct of which the pPresent Application
iz made in this Hor'ble Tribunal is pending in anylﬁaurt
af law or hefore any other authority and/or is any othaer

Tribunal.

12. That thakpartiaular of the BHank Draft Postal Order
in respect of the present Applicant are given below -

- I 23 485523/
i} No. of IFQ - 3 (MI\M&"&)R’ 33 455232

. 3 07?/
. | N, _ . 49 E9F
ii) Name of issuing F.0. ;512/% . (cfd) |

iii) Date of Issue -~ 3c2-96
Lkt G P-6
- at which pavable - Cr s

-

iv} Name of B,

Contd...28.
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13. LIST OF DOCUMENT(S) (ANNEXURES)

1. List of Applicant Associations’ members.
{Annexsure—~1)

& Circular No. AN/YXIV/14004/111/Vol.l  date

e ]

i

H-B-04 CEDA New Delhi izsued by ACEDS -~ direct-
ing the to implement the Government of India

MNotification regarding the payment of SDA.

{(Annexsure—~I1)

. Circular dtd. 23-3-87 issued Csa AD PR & R-2.
Air  OfFficer incﬁarg@ Administration directing
the 'implﬁmentatian of the Central Government
Notification regarding the payment of HDA to the
Aoplicants members and mﬁhern

(Annesure-111)
4, O.M.Dtd  20-4-B7 wvide ﬁun 20014/8/8%  ELIV
Government of India Ministry af  Finance,Deptt.
expanditure, prmviﬁing the payment of SDLA to all

Central Emploveess Working in NEA i &1l .

{Anne«ure-IV}

=

. Certificate of A11 India Service liability
ig%uéd by OFfFicers incharge Civil Administration
Alr force atatian'erhat in favouwr of the member
fpplicants  certifying that the service of the
said member has ALl India Transfer liasbility as
per rule in force.
{Annexure—V)

Ha Judgement and Order dt. 20-9-94 passed by

Hon'kle 5.0.in Union of India & others .

Contd...29.
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7. Circular dtd. 20-2-%4 issued by Air  HOLREF

New Delhi regarding the payment of 8DA to all
civilian Employees of Central Govt. serving in
State and Union Teritorry of N.E.Region.
{Aﬁnexure~VII)
3. Fepresentation /Appeal dtd. 12-4-96 submitted
by Sri Nnﬁhéti leader, IVth Level (JCM) Council HO.

EAl v(U)g AF, C/0 99 AFD to S50A HO. EAC IAF C/o 99

AFD against the illegal recovery of 8DA  from  the
salary of Applicant member w.e.f. 20-9-%94 in  wrong

interpretation of Judgement vide Annexure-VI. and
also against the decision of Non-payment of SDA.

{ammnesure-VYIIiID

9. Impugned order dt. 7-5-946 passed hy 8504

teviding to make illegal recovery of SDA from the

current salary of the Applicants Employves and also

for non - payment of DAL {(Annerure~I1X)

10, Representation/Appeal dt., 14-~6-%6 made by

Applicant  and  its members before S0A apart- the

impugned action/or. against not payments 8DA  and

recovery of S5DA. (Annexure—X)

Contd. ..verification.
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1. Representation/fppeal dated 2h-L=-946 submitted

by Application and its member to 30 and all other
Fespondents with a prager for reconsideration  of
the decision of non-payment of GDA  and recovery
deciaratimn of 808 N;@«F 2O-9-F4 From tﬁa salary of

the Applicant members. (Amhauge_ X1 )

Verification

I, Gri Fajen Thapa, son of Late KB, Thapa, do
hareby veri%} that the statement made in paragraphs
b b, 8,°\'|b, W, 12, 0f this Application are true to
my knowledge belief and information énd I s=ign

this verification on this lst day of July 1996,

@f“. jiﬁaf{m

-

Signature and Applicant.
(RADE™N TTHAP A)
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Annexure—I

Understanding that the applications dated 12th

gay 1996 from Sri M.Fhati, leader in the level { 1
council, submitted to B80A, HE EAC I6F for waiving of
recovery of payment of SDA from sustain emplovees of

HG3. EAC IAF and HO EAC , had been termed down and
that the recovery is being affected shortly down and
that the recovery is being affected shortly, we the
undersigned civilian emplovees have wraniously decid-
ed Lo process the case further and interest our UCC
leader Shri Rajen Thapa to take up the matter with
the appropriate authority and if need be, to the
court of law for obtaining natuwral justice to reli-
ence us from under financial hardship thereby -

1y Shei Arup Fishore Chakrabﬁrty

-

Za 557Rame§hlﬁumar Varma
3Y .. Rajen Thapa

4y Miss D. Melody

S} 8hri Y.R. Chetri

7)Y aa Maheﬁdra Baikia
8) Mrs. Ruth X. Traite
)y R.JWF. 8ing

10, 8. Ray

11) N. Bhowmick

12) AR Verma

13) P;S, Lygdoel

14) S.E.Deb

13) P. Markaming

16) Mrs I. Rynjah

17} 8.8, Deb
18)'R~'8iﬁgh

19) ALE. Dey

20 Sushma Wama

21) B.Bhattachar jes -
22) NuEhali,

31
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+ - % Circular NO MY/KIV/140C4/3%I Vol T dt O Tay:-84 CCha New Delbi
! aulvse ALLOEANRSLS AD PACILITING TON CIVILTAR RMPLOY.. S OF “il. CENTRAL ,
i -~ Q(EVT CHRVING IN THE ST AND UNRTON SURITONINS OF NI REGION Qk’
; LN TRATROV RN THRRROR/ L v T R . A
: G TTTTTTTTTITTTET ek Do STt s L o
nef :This Office circular-No AN/AIV/14004/1II/Vol-1 dt 25 Feb 84 addre~:
. ssed to CLa Gauhati, oA Fatna, CLA(AF) Dehradun, CuA(ORs) North
T Hecrut with a cony to other C3DAe @ @ =il R ' ]
1 ‘ . Clarification reccived from thic lMinistry of Finance(Deptt of Expdr.
’ on variois points raiscd by this of.ice on the imeclmentati. n of the Govi
: of Indin Min of Fin(Deptt of Expdr) Ol No 2001.4/3/83~E1V atd 14 Dec €3
; arc giv n below. £or information and guidance. o .
' POTNTE OF_DCURT CLARIF ICATION X
; i) shether the personnel posted All givilians Central Govt employeat
f; to this region, otler on . with ALL INDIA TRARSFLR LIABILITY i
b rocruitment or on transfer at servin, in NI Regior are eligible }
g ‘their own reyuest are eligible for allowance ani facilities con- |
3 for this concescion and faci-  “tained in these orders, ifrespectis
i litics, B ve of whéther they were posted in |
j the region on recruitment/transfer i
| ' before or after the iscue of this |
h . order, i
pooodd) whether tre Spl(duty) allce is  So long aS ecligible staff, cecrve. i
¥ admissible for Auration of in the region the allowancc will
o ‘ ~ervice in the region. Irzes— continued to be adimis ible. ‘
' poctive, of whether they are . :
! allowed to stay on their own A
. rogue st or otherwise, or will A
i * it be restricted to duration’ ,
o of tenurc ? ' : i
N PRI .
o i) whether the Spl/(Duty)allce X KO f
,f would be deemed as special \ - ;
l 4 r~y a5 defined in FR 9(25).
' ‘hether the term "employc s It _is confirmad thik the term

odAv)
£ who are exampt from jayment
of income Tax"Appcaring in
clause(iii) of Govt order dtd
: 14-12-03 applics only to those
3 . who arc specially estampt £rom

v soyment of IT under IT act
T - (g 10(25) of act. or it
, cmplies cven to those who are
PR liable to vay income tax by
b virtue of their salary being

2 1nse than caxable limite

crders are

V) hether these

e 0

7(i) of Sovt lel ex At 14,12.83,
thase emploo .5 sent from oatside
not get Lot Lo

X
. noGes tary. IQUever, SO far svayment of
Y5 1s c no wned

plecace refer to clarification at itcm no

apulies to pcrsonnel wlio arce
spécifi?ally exampted under IT Act
spgnifiggx-yxmxxmpxaﬁxunﬁhx‘and
aules and not to those who are
not liable to income tax by virtuve
of their salary being less than
tazable limito

Y5

an licable to all group of Govt
ne@nmt(bycnvA',WPp'C‘;md'D'h
2 - n cnueidation of the ncocssity for fixing the tenure under para
it has.
the I rogion for servico therc should
indefinite rnerfod ond thercefore laying down o tenarc wau

bern stated by the Hin.of Fin that

syeeial duty allowance to LAD emple:
(i) abovece
i :

PTO - ;
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- DPPER/CL/A6/87

Annesve e I
/
L
c.“}\- X ‘
2 Tele 606611/670

1 Alr HY/24081/269/PRaR-2

Alr Hiadquarters (RKp) -
_New Delhi .. 110066 S

& ‘) Mar 87
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. e‘. PR

ALLOWANCES AN FACILITLES FOR CIVJLIAN EMPLOYEES on
Tiiw CENTRAL GOVERNMENT SERVING (IN THE STATES AND |

»

I \ JIOI TERE ITOR IIRG OF THE - NO' ‘H-»BASTI.TRN’ RLGJ.ON -

i ALl addressees as per liﬂt 'B'
l p r)l.:‘l 1”.\ "IJEA{LO“
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RthLﬂPFe +h1q HQ lnttcr of evnn number daied 30 Jan 84 ‘”

. COpy/C03109 of Min of. Defoncc oM No 4(19)8ﬁ/D(Civ~I) date&
1987, on the above. subject iﬁ/are forw~udod herewith for':
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|

_ICopy of Min of Def OM No, 4(19)83/D(Civ~1) dated ?4 "Feb 1987, on th
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i PJnnminq, ”°&R~1 AFCAC New Delhd, AF-Standing Es

Staff Side (Thmrd Level Louncil

s ot it
L

. The underolgned'is directed to refer Lo Ministry of Defence

‘OM No,4(12)83/5(Civ-I) "dated: 11-1-84 ‘on" Lhe above subject. and to”

”thc orders

to this region either on’
‘recruitment .or on. transfer

at’ their own request 'are. erL- ‘

gible for these concc.,siono
and facilities,

Whether the Ochial (DU*Y)

duration of service in the .
Irrespective of -

; ‘whether they are ‘allowed to
sty theare ot Ble iy ey
reguest or othernslise,

; . it be regtricted to the
b Auration of tenure ?
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allowarce 13 admiss ible: for . .

jelarify the polnts of doubt'raised-about ] 3 the. appliCability of
, Cﬂﬂtaand thﬂlnin 'as’ Lnder “_.A?h
: ,"POINT OF DOUBT o -;‘., . ;. A '

) Whether the’ personnel pOSted

l
‘71,- CLnRrrn,xrnom o

&  nment employco

ties as envisaged in O.M.
dated 11-1-04 (except the’
- special duty allowance a%
- per para 1(iil) which is
"admissible only to those
Central Government employ—
€es who have all India

trangfor liabllity) irrespe:

Adﬂre"»ces may also distribute copies to their 1oﬂger units.:’

ablisnment
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(1) ALl civilian Ccntral Gover—‘ T
‘are eligible
- (11) to Araw we.e.f 1-11-83 the: .
o klw concessinns and: facili—ip,~
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ective . of whother they wc;e

posted in the region on
rccruitment,uransfer bcfore
or after 1< 1()-{’,
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L ANNEXVRE - &Y -4~ G2,y
u S . Ho.20014/3/83 . R.1v o o (Ab
Government of India :
\ Minlstry of Finance
Uepqqtmgnt of Expenditure .
. ' ,;; 173 7
s Hew Delhi, the 20tnh April, 1o,

OFFLCI MEMORAMINUM

~

Allowances and facilities for civilian em
the'Ceptrnl Government nerving in the States and
Union Territories. of North~Casgtern Region and A.& Ny

Islands and Lakshadveep - improvement thereot.

ployees of

0 Thae undersigned 1s directed to refer
a0 Mindstry of Finance, Department or

L EEB3/EVIV dated 14th December 1983 ag
oo 4500 even number dated 29.10,1946
Zi- 27 L reproduced belows-— '

to pzra 1 (111) or
Expenditure 0., No,20014/3/
amended vide Office Memorandum
on the ahove subject, which is

-Efff*xJ' " 1(144)_"Special Duty) .Allowance

“ah."Central Govermment civilian enployees who I
" transfer 1lability will ve granted a speeial (duty) allowance
at the rate of 25% of Lasic pay subject to n cedling ot '

L Re.400/~- per month on posting to any statlon in the North
“.--Lastern Reglon. Special (Duty) Allowance will be in -

S addition’ Lo any special, nay and / or Depuation (Duty)

" Allowance already belng drawn aub el to the condition

. ‘that the total of guch Specilal (Duty) Allownnce nlon

~ speclal pav/Deputatison Duly Allowance willl not eyceed

- Ra4400 p.m. Special Allownneceg 1ike speclal compensatory

% (remote 1oca1£ty) nllowance, construction allowance and .

v . Project Allowance will be drawn aeparately®,

ave all India

v
v

- 1 2.° Instances have been brought to the notice of this Minist
-+ . where gpecilal (duty) Allowance has been allowed to Central
..+« Government employees sgerving in Horth tasleim Region with the
.. Tulfilment of the condition of all India transfer 1iabllity,
.: . This 15 against the spirit of orders on the subject. Foxr the
Y dpurpose of sanctioning special (duty) allowance; the ali India
“Jtransfer 11abITity of The menbers of any Service/Cadre or
lincumbents of any posts/group of posts has 1o be determined by -
applying tests of recrultmert zone, promotion zone, etc., d.c,
whetlier recrulfment to the feeler cadre/posts has boen made om
“vall-India basls and whethep promotion 1s also done on the busis
,»0f the "all-IndTa ,one of nrowmotion baned on_commwon _senlordty for
‘the ;service/cadre/pontn us a wholas  Here claudes T the
‘appointinent order as ih done dn_the case of almost all bosts in
the Central_ Secretarlat etc. :to tho eITeot that the peracn v
‘Concerned 15 Iiable to Lo teanoferred anywhere In IndIs does not

the prant of speclal (duty ) allowance.

~
g Y A
, .
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3. Financial Advigers of the administrative Mintstries/
Departments are requested to review ell auch cnsen where
ppeclal (duty) Allowance hag been sanctioned to the Central
Covernment employecs serving in the vorlouns oiflicen ynedRutng
including those of ‘autonomous organisations located in the
Horth Eagt Reglon which are under adminstrative control of thel

_ Mintstrien/Departments.

-~

5A ) =
(AL 3IMHA) .
DIRECTON (1C)
Tele 1 3011819
II!O ' -
Financinl Advisers of all Ministriea/Departments.

* 4 e 0
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Annexure=-V.

F.A No. 246446 Name Rajen Thapa grade Eds—Inst. hereby
accept  the "All India Service Liability" as per the
rule in force.

This option exercised by me is final,

Officer i/c Civil Admin. Signature of the individual
Air Force Station Jorhat Date )
Date:

DATH_OF ALEGIANCE

F.fANo. 34646 Name Rajen Thapa Trade Edu-Inst.,
do swear by Almightly God/solemnly affirm that T will
bear true faith and allegience to the constitution of
India as by Law established and that T will as in
duty bound, hostly and faithfully serve in the Air
Force of the Union of India and go where ever or-
deved, by &8ir Force of the Undon of India and go
where ever ordered by Air, Land or Sea and that I
will observe and ohéy all commands of the PFresident
of the Union of India and the commands of the Fresi-
dent of the even to the peril of my life.

Lertiftied that the above named individual took
the prescribed cath AfFirmation on before me at 10

o -

wing this 2nd day of Nov. 1983,

Hignature of person . Signature of attesting
OFfFicer.

attested A.F.SBtation,

Jorhat .

B}
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Annexure—~VI

1994 supp (3) Supreme court Cases H49
(REFORE EULDIF SINGH AND B.L.HANSARIA,JI)

UNION OF INDIA AND OTHERS ... .Appellants.
| Versus

S,VIJAYHUMAR’ANS OTHERS. . =« « REspOndents.
Civil Appeal No. 3251 of 1993 with Civil Appeal Nos.
b163-81 of 1994, decided on September 20, 1994.

ﬁer&ica Law — Allowance — Special Duty Allow-
ance payvable to Centrallﬁwverﬂment employees appoint-
ed to hmatﬁ of All India Transfer Liability in MNorth-
Eastern FRegion - Held, not payble to employee who
ware residents of that region~ Subject of 1983 OM,
not  decisibe of the guestion - Further held, denial
af  the allowance to such employees, did not  viclate
Art .14~ OMs dated 14-12-1983, 29~;0~19Sé and 20-4-
1987 -~ Constitution of India, Arts. 14 and‘lﬁ - vPay
Equal pay for edual work .

Helo

A close perusal of the Office Memorandum dated
14-12-198%, 20-4-1987  and 29~10m1§8& clearly sﬁow
that allm&anc& in guestion was meant to atract per-—
sons outside the North~Eastern Region to work in that
Region because of inaccessiblity and difficult ter-
rain. Even the 1982 memorandum starts b saying that
the need for the.éllmwanca was Felt for Yattracting

M”ﬁigﬁ/ and retaining”the service of the competent officers

s

/yﬁﬂ for service in the North-Eastern Region. Mention

CQntd.a.E.
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about retention has been made because it was found
that incumbente going to that Region on deputation
used to caome back after joining there by taking leave

and, there%oﬁaﬁ the memorandum stated that this

- period of leave would be excluded while counting the

period of tenure of posting which was reguired to be

of 2/3 yvears to claim the allowance depesnding upon
the period of service of the incumbent. . The 1986
memorandum makes this position clear by stating that
Central Government civilian emplmyéea who have all

Iindia Transfer Liability would be granted the allow-

ance "on posting to any station to the North Eastern

Region', This accept is made cléar beyond doubt by
the 1987 memorandum which stated that allowance would
nat  become ﬁayahla merely becadee of the oclause in
the appointment érdef refating to ALl India Transfer
Liabilifyu | - '
[Fyrom .the Judgement and Order dated 29-5-1992 and
F-bH-1992 of {he Central Qdminiﬁtrative Tribunal
Ernékulam ﬁéﬁch in B.éh, No. 71 of 1992.]

'

The contention that the denial of the allowance
to the residents would viclate the egual pay doctrine
and Article 14 and 1& of the Constitution is adeF
gquately vméet by the Supreme Courts decision in  Re-
serve Bank of India case. (Fara 5)

Reserve Bank of India v. Reserve Bank of India Staff
OfFicer Assn. (1991) 4 8CC 132 @ 1991 8CC (L&S) 10906
H {1?@1)‘17 QTC.E 5, followd. -

Contd...3.
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Appeals allowd H-M/ 13562/ BLA

Advocate who appeared in this case @

FL.T.5. Tulsg, fAdditional Solicitor General,
V.C.Mahajan, N.N.Goswamy and Dr. Shankar Ghosh,
Seniocr Advocates (C.V.8.FRac, Ms ﬁ. Subhashini, Ms
SuEhma Suri, Ms Binu Tamta, S.Wasim A. UGadri H5.N.
Terdal, P.Narashimhahg 8.. Mandi and D.8. HMahra,

Advacate, with them) for the appearing partiéﬁn

Fespondent in person in C.A. No.o 3251 of 1995,

The Judgment of the Court was delivered by

HANSARIA,J.- The point for determination in this

appeal and in the special leave petitions (which have

our leave) is whethsr the respondents are entitled to

special duty allowance (hereinafter referred to as

vihe allowance"), even though they are residents of

North Eastern Region merely because of the posts to

which they were appointed were of A1l India Transfer

Liabpility". The_Tribunal has answered the guestion in

affirmative. These appeals have been preferred by the
Linion of India.g

2. .The Tribunal tock the aforessaid view because the
OfFFice Memorandum dated 14-12-1983 which is on  the
subject of “Alowances and facilities for civilian
emplovees  of {he Eentral Gavwrnmentnservice in the

Contd. ...
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CSBtates and Union Terriaries of the North Eastern

Fegion — improvemant rhereof’ had stated that allow-
ANCE ﬁﬁall_ he pavable if the posts be those which
have "All India Transfer Liabiltiy". The stand of the
Union of India, however,is that this office memoran-
dum, if it is read along with what waﬁ_ﬁaked subse—
gquently  in  office mem&ranéum gdated 20-4-1987, it
Quuld pecome clear that the allowance was required to
he paid to those incuﬁh&nt% who had been  posted in

North-Eastern FRegion carrying the aforesaid service

0

condition and ndt to those whq were residents of thi
regimn: . the office memorandum of 1987 has clearly
stated that the allowance wouwld not  become payéhle
merely becaused of the ciause in the appointment
order tw- the effect that the person concerned is

liable -to the transferred anywhere in India.

%. Dr. Ghosh appearing for the respondents contends
that the office memorandum of 1983 having not stated

what is contained in the memorandum of 1987, a rider

rcannot be added to the former that the allowance,

could payable only to those who had been given post-

ing in the North-Eastern Region, and not to those who

were residents of this Region. It is alse contended
that denial of the allowance to the residents, while
permitting the same to the non residents, would be

violative of doctrine of equal pay for equal work and

as such of Articles 14 and i of the Constitution.

Contd...3.
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4. We have duly considered the rival-suhmissicnﬁ and
are inclined to agree with the ﬁmnteﬁtimn advanced by
the learned Additional Smlicitmr General, 8hri Tulsi
for two reasone. The first is that & close perusal of
the tka aforesaild memorandum, almng with what was
stated in the memorandum dated 29-10-1986 which has
been quoteé in the memorandum or 20-4-1987, clearly

shows that allowance in guestion was meant to atract

persons outside the North-Eastern Region to work in

that Region because of inaécagﬁibliry and difficult

terrain. We have said because even the 1982 memoran-—

dum starts by saying that the need for the allowance

cwas  felt for "attracting and retaining "the service

Cof the competent officers for service in the Morth-

EFastern Fegiaon., Mention about retention has been made
because it was found that incumbﬁnts going to that
Fegion on deputation uﬁeé to come back after joining
there by taking leave and, therefore,the memoraﬁdum
atafed that this period of leace would be excluded
while counting the period of tenure of posting whish
was regquired té be of /% years to claim the allow-
ance depending  upon the period of service of the
incumbent. The 1986 memorandum makaé _thisl position
clear by saying the Cential vaernmant civilian

enployess who have All India Transfer Liability would

be fanted the allowance "on posting to any station to

the North-Eastern Fegion". This aspect is made clear
bevond daoubt by the 1987 memorandum which stated that

Contd...é.
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allowance would not become Qayable merely because of
he cléiﬁa in the appointment order Felating to ALl
India Transfer Liability. Merely because in the
office memoranda of 1?83'th@ subject was mentioned as
quoted above is not encugh to concede to the sumisg—

sion of Dr. Ghosh.

5. The submission OF.DF. Ghosh that the denial of the
allowance to the residents would viplate the eqgual
pay doctrine is adeguately met by whal was held in
Reserve Bank on India v. Reserve Bank.mF India G&taff

Officers’ Assn.l, to which our attention has been

invited by the learned Additional Sclocitor General,

in which grant of special compensatory allowance or
remote lécality ailmwamcé only to the officers transg-
ferred from outside to Gavhati Unit of the Reserve
Bank of India, while denying the same to .the local
officers posted at the Gauhati Unit, was not regarded

as violative of Article 14 of the Constitution.

. In view of the above, we hold that the respond-
ents were not entitle to the allowance and the im-

pugned judgments of the Tribunal are, therefore, set

- General we state that whatever amount has been paid

to  the resposdents, or for that matter to other
similarly situated employees, would not be recovered

form their in sofar as that allowance is concerned.

7. The appeals are allowed accordingly. there will

he no oarder as to costs.

.
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Annexure-VII

Tele @ JZ010831/7015 Air Headuarters
Efﬁ.Puram
‘Naw Delho-11004&6,

fir HO. /24081 /269/FFPuR-2 26th Feb.96.

HE. Eastern Air Cmmmaﬁﬂ; IAF (For CPS0O)

HO Maintenance Command, IAF

SFECIAL DUTY ALLOWANCE FOR CIVILIAN
EMFLOYEES OF THE CENTRAL GOVERNMENT
SERVICING IN THE STATE AND UNTON

TERRITORIES OF NORTH EASTERN REGION,

1. A copy of Min. of Def. ID No. 4(19)/83-D (Civ.1)
Lol II dated 18-1-96 on the above subject is sent

herewith for your information/action please,

{Ranji Lal)

Copy to

(SWAC, TC, BAC, CAC, NC, WAC) for info. FL,

FC~3 A, FC~47, dtd. of Org, AFCAD N.Delhi

Interanl s FF & R~1 dt. of Financial Flanning, dt. of

ACCTS.
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YVWvﬁthoco who! hﬁVQ "\11 India: Trandfer Lilbllit""

Lk, Some emplovees morkin~ in the MZ Porion'approached the'|

RN

- .. . ~4g- | | )

. N

The undees Lrnnd dtrLcLCu Lo ref=1 Lo this Deps: eronL’n‘

" oM o, 20014./3 /835, TV SR S TR .83 and 20,4.1987 read with OM
- No. O1h/1u/Gb—D.IV/E 17(6) dt 1,12 88 on the subgeci -
menLinnod above. : O T

K ' . ‘,., 'I ' * Y- B e . 1

R m‘ P et "'.' "'.' b . ' ) "i
:'2.‘ " The. uovernmenL of lndyg vide the n*ove mentioned OM - \
CARIIR & v 1&.1?.LJ rranted. certair Jnceniives to the Central Gove lnment

civllinn omolovees posted td the ME RNerion. One of the -
incentives was paviment. of. a"Soeojml Dutv tllowance' (qDA) to

;, n‘.-
. . . . Ll ‘ .
»v . I'll -).;‘(. K l‘

;iwj.w- IL was clarlfied vide the Mhovn meniioned Ot dL 20.4 1987
v that Tor' the' ourpose ol nctioninw Special” Dutv *llow“nce'

the A1) India Transfer. Ll bilitv of the wembers of znv . service/
‘cadre or incumbeénts of* anwv m0°t/prouo of nosls has to be:”

deterrined bv zpplvinfz the tests of recruvitment zone, promotion
zone ete. i.e, whether recruitment te bervice/cndre/nost tag
been made ~n all India basis and whether promotion is also done.
on the basissel en &l) India comron senilority list . Tor the
ocrvice/cdure/ooot as @ whole. & mere clawse in the appointment’

. letterito -the, e7fect that the nerson co-cerned 1s Jia%le to be

transferred anvwhere in India, <id not make him.eligible for the|
ﬁrunt or QDA : oo

. .'i'

hOn'b]c Central Admlnisirative Pkiﬂunal (CAT) . (Guwahatd Penoh)
praving 7or the grant of 3DA .{b L:em éven. thouﬁh thevy were
not DLJ cible for the prant of this allowance. The Hon’ble
Tribunﬂl had upheld“the.pravers of the netitioners as'their
appolntment letters csrrisd the clause of "All Tquta Tringfer
Liabilitv nd, nccordin ]y, iLrected uwwment of Y Lo L“emo

[P S

5, In some cmaes, the 4troc“iono of the "@ntral
'\dmln*eruLJva Tribunal were fwmnlemented: Meaw“hjlo,‘q faw

Soacial Leave Petitions were Ciled in Lhe Hon!ble Sooreme

Court bv sowe NiuJquLoq/)oo plinents ugcinLL_Lho deers.

28 the CAT, , e e

~6. The Uﬂn‘h1h Suovpna Court in thelr judppmnul delivered

on 20,9.94 (in Civil-Appeal no. 3251 ef 1993) ynheld the-
submisslons of the Jovernrent ef -India that Central Covernment
Civillan. emplovees who have all India -trapsfer 1isbililv ‘are
entitled ty the grant of SDA, o being nostled tov any station
In the NN Region from outside .the region-and ‘SDA weuld not be

‘pavable mero]v because ol the' clau,o In:-the anooian@nL ordev
-reldting to ALL India Trangfen Liabilitv... (The "apex Court

further. added -that. the' grant’ of " {this. aJLowanco onlv: Lo the

officers transferredifrom eutside the region ta'this resion woul
not be violative of the provisions contsined in Article 14 of oy

the Congtitutian as well as. the cqual nav doctiine, “'he )
don'ble Court alse ‘dirzcted that whatever amount ha already

“bezn pald to the respondents or.fer that matter tc other

aimd Tarly ol |\| Rl mllplf‘\/""‘.- wmll d not 114' recoyored Cror cbhew in

ao Car as Lhls nllowance ias concerned. |
' . “ . . .t N . .

LI B B 4 03/.—'
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T o In view of the above judgeheﬁﬁ,pf the Hon'ble Supreme
Court, the matter hes been examined,in'cwnSULtatipn with the
Ministry of Law and the following decisions have neen taken:

1) the amounﬁ already paid on accornt of SDA to the;,
ineligible nersons .on'or before 20.9,94 will be welved; &

ii) Cthe awrount pald on zccount of SDA Lo ineligible nersons
after ¢£8.9.94 (which also ‘includes those cases in respeqt of
which the allowance was. vertaining to the period orior to

20.9.94, butl pavirents were wade afltler thiskﬁﬁyoxi.o. 20,9,9#) will

. e
Lol T

8. AlL the Ministrics/Depargrents’elcs-ore recuested to
lkeep the above instroctions in view for strict compliancu?

9. In their -apnlication te emﬁlqyégs of Indian Audit and
Accounts Departmnent, these ordé& ;,is$gg in oensultation wisth
the Comptreller and Auditor Genégaltof India.

o R
10, dindi verslion of this OM 1% en(_:losedT

| ™ Sd/ - I
( ¢, palachindran )

Unjer secratary Lo the Govl. of Indla,
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Annexure~VIIL

Shri M. Ehati,

Leader .

ivVth Level (JCM) Council
HE EAC(UY, AF, C/0 99 APO

Date : 12th April,.9é.
fo,

S 0A
HG. EAC IaAF
Cr0 99 aF0O

RECOVERY OF FAYMAENT OF SDA FROM CIVILIAN

Saate asotm sopm ouave Sessn dhms doss 4ot Semer armes $EESH SMAQ AthR) Seem ent Meare semms afire Ssear Sesse Ry Spase $LOA) Brbes aoes SESH S0 SR Sambe BLFM HHmim bebur S30en PSS buin frams dmens bonim iest serm saner

EMFPLOYEES

Fespected Sir,

I have the honour to seek for yvouwr esteemed
favour and sympathetic consideration on the griev-
ances of the civilian employees of this HE and EAC
(U) against recovery of payment of SDA.

That 8ir, Special Duty Allowance (S8DA)  were
being paid to all civilian emplovees serving in  NE
Region, who were having all India Transfer liability
determined on the basis of their regruitment zone,
promotion zone with & common  seniority for the post
as a whole. In this connection, Min of def. OM No.
419 /85/D(Civ-1) dated 11 Jarn 84 and Min of Fin Om

" Ng. 20014/3%/8Z.E.IV dated 20 Apr 87 may pleased be

referred. Payment of 5DA to the Centrally controlled
empolyees Fulfilling the above conditions, wers
accordingly paid the 8DA till date. However, payment
of the above sllowance to locally controlled GF DS
staff were ceased w.e.f. July 94, pending further
decision of the Govi/Air Hls on their eligibility.

However, in view of the Supreme Court’'s  Judge-—
ment on similar case delivered on 20-9-94, the pay-
ment  of BDA to leocally recruited civilian employvees
has now been stopped with immediate effect, 94 are
being made shortly. The Apex Court in their judgment,
has held that payment of SDA would not be admissible
merely on basis of having all India Transfer Liabili-
ty. but would be granted to those officers only who
have been posted to this region from other region.
The Supremse Court in exercising their fair judgement,
had alsc dircted the Govi. in exercising their fair
whatever amounts paid toward 8DA from the employees

- Contd...2.
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tiate recovery of 8DA for the period from Sep., 94
merely on  the bais of the Apex court’s  judgement
having delivered discontentment, mental depresssion
and under financial hardehip to the effected employ—
ees. The payment of 8DA should have been stopped
immediately on receipt of the above judgement, ped-
ning further erxamination.decision of the Govt, :

In view of the above, vouwr  august chair is
tervently requested to look into the above case with
due consideration and suitable action to waive off
the recovery of DA my kindly be accorded in  the
light of fair stand taken by the Supreme Court in
this regards.

) Soliciting  For your favoursble approsch  and
thanking vour in anticipation.

~

Your s faithfully,

Copy ta ¢~

The Commanding OFficer Pofor ovour kind
HO EAC(U} AF information and

C/0 99 arPo necessary action.

The CBO (&)
4 i/ PO

Command PO
HO EAC 1aF
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annexure—IX

Tele Z2IG00/2Z80

- HO Fastern Alr Command
indian fAir Force
C/o 99 ARD

EAC/ 1606/ 1/8DA/FC 7¢h May' 1996&.

Shri M. Ehati

Leader

TVth Level (JCM) Council
HD EAC (W), AF

RECOVERY OF FAYMENT OF SDA FROM

_........._a...‘.—-...-.,..........--—a..—.—.....-—....-_.._,...._......_...4......._.»-..-.......-....‘-

CIVILIAN EMFLOYEES

i. Fefarence is made to your representaion dated
2 oapt. Féh. ' '
2. vour reguest for waiving off the recovery of

payment of SDA in view of Supreme Court s ruling  on

20 Sep. 94 has been prxamined at appropriate level at
this HO. since the Govt. has clarified that no recove
aru of 8DA is to be made till the date of decision of
the Apex Court, and the recovery 1is tn be affected
from 21 Sep’ 94 on ward, this HOE has no option in this
case but to affect the recaovery as per order of the
Govt . .

TS Chhatwal
Gp Capt.
crgao
for 5 0 A

=z
an
E1Y
13
2w
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Annexure—X

Shri M. KEhati,

Leader :
IVth Level (JCM) Council,
HO EAC(UY AF, C/70 99 AFOD

~ \

Dated @ 14th June' %96,
T,

S04A
HO EAC, IaF
C/o 99 AP0

N

RECOVERY OF FAYMENT OF SDA FROM

004 rtee srm 41404 A<t dbbe srmre vt Sebde L4l meare SeS0n e W Guebe 4P USLD D MPI HHVRS Beve fobrt Shont b0 b sAeve shems Srbon seven stam e

CIVILIANM EMFLOYEES
Fespected Sir,

Moet mumbly., T beg to dradhyuur kind reference
to my application dated 12th Apr’'94 with a reqguest
for your, favourable consideration and suitable action
to waive off the recovery of SDA in view of the
judgement delivered by Supreme Court on 20 Sep'94 and
Govt. delayed decision thereon. In was highly ewxpect-
ed that ouwr grievances would be processed to  the
Ministry for exemption of recoverw, being no fault on
the part of the emploveess concerned.

It is, however, regreted that ouw legitimate
demand has not been redressed favourably on the prlea
that your HE. has no option on the case by to effect
to the undersinged vide vyour HOQ laetter NG .
EAC/1606/1/8DA/FC dated 07 May ' 9&.

May I now, therefore, apprise vour honour that
as per decision of the affected employees of this HO
and HE EAS(L), the case is being taken .up to the
Court of law to seek natural justice on the subject
Ggrievances,

Honestly seeking your esteemed apalogy.

Yours Faith?ully;
Copy to -

The Commanding OFFficer.
HE EAC (W), AF
C/o 99 AR0. )



Shrl N Khati,

Leader
IVth Level (JCM) Council,
HQ EAC(U), AF

I_Jé

To,

Respected Sir, ‘ L

~51- |
O ANNERURE SR 4

NDated 24th June, '96.

5 0A

HQ EAC," IAF
clo 99 APO

(Through C P S 0)

RECOVERY OF PAYMLNT OF SDA FROM_ . .- . . -
- CIVILIAN EMPLOYEES — . .~ = .

o o e e b L

Further to my apblication dated 12 Mpr 96 and S |

14 Jun 96, I have the honour to state that the payment - .
made toward SDA since Sept '94 onwards, is belng re- = - o
covered from the affected employeces in a lump-sum from -
-the pay for the month of June '96. As a consequence of
which, most of the employees are not getting their pay
at all, much to thelr agony and financial hardship to
run their families, ' '

In this connection, may I further reiterated on

the following points for favour of your kind appreciatioh
and sympathetic action-t- ,

At

(a) The affected civilian employees have not
opposed to stoppage of(SDA in view of the dirfc~
~tive 1issued by the Supreme Court. However, the -
recovery action for payment already made despite
Supreme Court order since 20 Sep 94 and for the
delayed action on the part of the Govt, is
considered beyond justice and much against the
welfare of the innocent staff and. their families,

c-

(b) Whereas, the Govt have agreed to,waive off the"

~recovery toward payment of SDA made since Nov '83

t111 Sep '94 (almost 11 years) as:per directive of
the ‘apex court on their fair judgement obviously x
to.avoid financial hardship to the affected employees,
the payment made thereof aftexr Spp '94 should also
have been walved on emn similar stand taken by the
Supreme Court, being no fault on the part of the
employees concerned, ' '

(¢) It is leaxrnt from the reliable source that though
the payment of SDA has been stopped in respect.of the
employees of the offlce of Gc(AFg.and " CE(AF), no '
recovery, thergof,;is being made at this stage. The

payment of GDA to'the staff of various other Centra

Govt Depti are;still in force. Lhasewwn, 2

1

(d) Notwithstanding the above, civilian employees of
this HQs are willgng to surrender. the payment of
-SDA made since Sep '94, if the Govt stlll insist for
reogvery of the same after re-exafination of our
genuine grievances. However, r@vovery of SDA may be
effected on instalment basis at the rate equivalent
to the rate of payment made thereof, i.e. 12Y2 % of
the basic pay p.m. , : : '

......2/—
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Your honour is therefore, once
requested to look-into the grieyances
sympathetically, and case
Ministry for their favour
recoverys-Till receipt of

action in this

Thienking you iﬁ:antipipation. o

‘Copy to g~

Commanding Officer,
H? EAC(U), AF =
C/0 99 AP O

’4‘41‘ e
r

@ase be taken up with
ble conuideration on.waiving of " s
the decision from Alr HQ/Ministxy, 7.
action on rfcovery may kindly be withhel .~¥ouxafayourab{¢f "o
‘regards will undoubtly render:sufficient’ .. "
rellef and mental satisfaction to the-
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