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" wone for the other resnondents I

- yMinistry of Home

This application is taken
up unlisted at the request of Sr.

tcounsel Mro.B.K.Pas.

] . )
\ Learned counsel Mr.".K.Das
vfor the applicant. Mr. A K.Lhoudhug

""‘ddl .G.S.C.

for reopondent No y
/|

'1,2,3 & 5.
! Issue notice on the resp 2
: dents to show cause why this ag\
t cation should not be admitted
; reliefs sought be allowed.
A similar case O.A.No.sz/§>

"has been listed on 19-11-96. Lidt
for show cause and con31deration
of Admission on 19-11-96 along-
with O.A.NO.236/96.

Service on respondent No.4,
:Secretary to Government of Tndia

Affairs, New
'Delhi, may be effected by speed

: post at the cost of the applican
tduring course of the day. :

' b

Member

t
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t
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Learned Sr. Counsel Mr. B.K.Das for the
applicant.
.o e

'

~ A.K.Choudhury, Addl.

C.G.S.C. for the respondent No. 4

learned
Dr. Y.K.Phukan, Sr. G:A., Assam with Ms
M.Das, G4§. Assam for respondent Nos. 1,2,3
"ahd 5.
Show cause has not been submittéd. Dr.
Y.K.Phukan seeks ‘time to file show cause.
* Prayer allowed.
List for show cause and.consideration
of admission on 10.12.1996.

Dr. Y.K. Phukan ié directed to serve

copy of the show cause to the counsel of the
_Opposite party before the date fixed for
admission as above.

trd

‘ﬂ)ﬂ

Learned Sr. Counsel Mr. B.K.Das with Mr.

P.K.Roy for the applicant.

Mr. S.Ali, learned Sr. C.G.S.C. for the

. respondent No.4.

Dr. Y.K.Phukan,
Advocate, Assam with Ms M.Das,
Nos. 1,2 and 3.

learned Sr. Govt.

G.A. for respondent

. =

-

The respondent Nos. 1 to 3 has'ghbmi%ted

‘written statement. Copy of which has been served

. sides for admission.

on the counsel of the applicant.

- Perused the contents of the application

fand vmittenvstatement and heard counsel of both

Application is admitted.

" Issue notice on the respondents by registered

post.

Dr. Y.K.Phukan éubmits that the written
statement on behalf of respondent Nos. 1,2 and 3
submitted today
Statement filed by the respondents and no fresh

written satement may be filed by them. Dr. Phukan

may be treated as written

and Mr. Das submit that the case may be listed for
List on 16.1.1997. The
Government of India, respondent No. 4, may in the

hearing. for hearing

Contd....




- " O0.A. No. 261 of 1996 - , -
10.12.96 meantime submit written statement*with'copy ,
to the counsel. of the - applicant., The
applicant is also at liberty to submit:
‘rejoinder with copy to the opposite party
before the date of héaring. _
Heard counsel of the applicanﬁ on interim
' . ‘ relief prayer. The following reliefs have been
D Nokhu CiiA)legkﬂ\Lad o prayed :- | .
Reg pom daak wo - 1,2, 2857, |
: , : 1. to stay the operation of the impugned
o o notification dated 29.6.96 (Annexure-

W E) and dated 2.7.96 (Annexure-F).
- , . . ,
' - 2. to direct the respondents to allow the
applicant to join in the post of
w e , < I.G.P. | o
o ’¢»r74 : ' Mr. B:K.Das submits that the gppllcant 15
: ijwj s LLJQ¢ - + ‘entitled to the interim reliefs as prayed on
@JL &Mﬂ e | . the ground that the order of rever§ion of the
' | “F}ﬁdd’btv&qc ' / . applicant is non est or illegal as it was
W% NS o | issued without °~  giving the applicant
] ' ‘ opportﬁnity of being heard before such order
Qas issﬁed. However after considering thef
prayers as made in the application and the™
submission of counsel of both sides, it is!
‘ considered that the prayers cannot be allowed
at this stage as, if allowed, it would ambént
| to allowing the application. Theréfore the 7§
‘ ’ - ' ’ prayer of'interim relief is rejected.
cﬁf:;:i%;;;zl ' ’ | Member
o %4 [M % /» . trd '
pi // ry e S 16.1.97 . Mr P.K.Roy for the applicant. Mr S.i
4 2 ' S Sr.c.G.s.C for respcndent No.4. Mrs M.Da
~ for respondents No.l, 2 & 3. :
\fjf wf};;:;L:lgz———- Joim - Written statement of re?p?ndeyt No.4
‘//7¥thL + o 12,3 has not bgen receiyed. Mr §x§x§8X presse
- | olrn~ /7’ -  £3r early hearing and he will file rejoi
Kff}oow ' | der before the date of hearing. |
S ‘ Sﬁajxﬂﬂiwj’%{&ﬁl ' List for hearing on 11.2.1997.

d‘% Tho Respondent No.4 may submit written
- statement in the meantime. The applicant
'+~ may also submit re joinder before the dats
24 4v 39« of hearing with copy to the counsel of

the cpposite parties.

% | \. Py NW\‘ : | ~ M?xﬁber
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-till 11.3.97.

- Member

On the prayer of Dr.Y.K.Phukan
learned Sr.Government Advocate, this
case is adjourned till 25th Feb'97
‘as Dr.Y.K.Phukan is required some

instructions. - %
Member Vice-Chairman

Heard Mr; B.K.. Das, and Mr N. Dutta,
learned counsel for the applicant. Also heard

Mr P.G. Baruah, learned Advocate General, Assam

“assisted by .Dr Y.K. Phukan, Mr P. Pathak and
Mrs M. ,Das. Ater hearing at some,: length

Mr B.K. Das prayed for a short sadjournment
to .examine cegtain questions of law. Considering

the submissions of Mr Das the case is adjouned

eV

Vice-Chairman

\

On the prayer ‘of Mr. B.K.Das, learned

counsel appearing on behalf of the Apl%.:?.cant the

R A
Jo pREs ‘”’MW,QM
o s 4 P A

aﬂwfwwk
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N&ﬂffﬁﬁmﬁﬁ ¢ &0 '
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Me,mb.er

case is adjourned till 20.3.1997.

List on’20.3.1997 for hearing.

L Vice-Chairman
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| We have‘heaxﬂﬂhauﬁégi for the
Parties. Hearing concluded

_ » Judgme
reaegved, - gment
Membéyp
A
im
AL
25.11.97 "~ The learned counsel for the applicat
are not present. Dr Y.K. Phukan is presert
' " on behalf of the State of Assam. In all probability
30[&;@-9 Co vaoa') N the other counsel have not received notice.
A{§ : Therefore, we adjourn this case till  2.12.97
Yﬁdé[)( : for further hearing.
NI S7 Member . Vice-Chairman
nkm '
28 . 93 iR T 2.12.97 Ccunsel for the parties are

t2e 7. B.C . Dan, present. The case is re-heard teday.
l,g@ Liconsd 4/V cCée £e . .

[)

. Member Vice-Chairman

b S

Common o;der delivered alongwith
- 0.A.236/96 in the open court and kept
in separate sheets.

‘The application is dismissed. No-
order as to costs.

Men&& Vice=Chairman
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- Original Application No.236 of 1996
_ ~ And

Original Appliéation No.261 of 1996
"Date of decision: This the 7th day of January 1998

The Hon'ble Mr Justice D.N. Baruah, Vice-Chairman

. The Ho:n‘blel Mr G.L. Sanglyine, Administrative Member,

I. ‘Tara Prasad Chakravarty, IPS, (In 0.A.No0.236/96)
_ Inspector General of Pohce(R) '
Assam (now reverted), ;
Ulubari, Guwahati.

2. Ashim Kr Roy, IPS, (In 0.A.No0.261/96)
Inspector General of Police,
Assam (now reverted), ‘ .
Silchar, Assam. e Applicants

By Advocates Mr B.K. Das, Mr N. Dutta,
~ Mr P.X. Roy and Mr D.K. Das.

- versus -

1. State of Assam, representéd by the’
Chief Secretary .,
Government‘.‘o‘f Assam, Dispur. -

2. -The Commissicner % Secretary to the
"~ Government of Assam,
Home and Political Department,
Dispur.

3. The Director Ceneral & Inspector General of Police,
Assam, Ulubari, Guwahati.

4. The Secretary to the Government of India,
Ministfy of Home Affairs,
New Delhi.

5.. The Additional Chief Secretary to the
. Government| of Assam,
Dispur. C o eeses Respondents

By Advocates Mr S. Ali, Sr. C.G.5.C,,

Mr A.K. Choudhury, Addl. C.G.S.C,, : \
Mr P.G. Baruah; Advocate General, Assam,

Dr Y.K. Phukan, Sr Government Advocate, Assam and
Mrs M. Das, Government Advocate, Assam
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BARUAH.J. (V.C.)

Both the above two applications involve common questions
of law and similar facts. Therefore, weé propose to dispose of both

the applications by this common order.

2. The applicants in these applications challenge the Notifications
dated 29.6.1996 and 2.7.1996, issued by the Deputy Secretary to
the Government of Assam, Home(A) Departmer;t and Secretary to
the Government of Assam, Home etc. Department, respectively
and pray for order/direction to set aside and quash the said two
Notifications and allow the applicants Q) continue in the posts of
Inspector General of Police, in their  respective disciplines  in

which they had been working.

3. For the purpose of disposal of these applications facts

may be narrated as follows:

(a) The applicant in 0.A.N0.236/96 has stated that at the
material time he was serving as Deputy Instpector General of Police
(Reorganisation}, Assam. He was promoted to the rank of Inspector
General of Police, Reorganisation, Assam, by order dated 8.3.1996
issued by the Deputy Secretary to the Government of Assam, Home
(A) Department. The applicant claims that he is an efficient officer
with unblemished service career and a recipient of various Medals
for his outstanding services including President's Medal. He also
tackled the drug trafficking and other unlawful activities including

jnsurgency in an efficient manner.

{b) The applicant in O.A.N0.261/96 also states that at the
material time he was Deputy Inspector General of Police. Initially,
he was in Assam Police Service and in 1975 he was promoted to
the senior scale of Assam Police Serﬁce and in 1984 he was nominated

to the IPS and later promoted to the supertime scale of IPS and




@ | .poéted as Deputy Inspector General of Police (DIGP for short), Centra
¥ , _ _ o

\
?

i 4 Western Range, Guwahati. He was also similarly promoted to the ‘
rank of Inspector Genefal of Police '(Law and Order) by order dated “ |
q 8.3.1996 and was incharge of Central Western Range, Assam. This
applicant also claims tﬁat he is an efficient police officer having ;
an unblemished service career and a recipient of various distinctions
including Indian Police Medal for gallantry in 1969 énd also received
a number of recommendations for his meritorious services.He received

appreciation at the time when he was posted at Srinagar and Amritsar

on deputation to the Central Reserve Police Force, The applicant

claims that because of his ability in controlling the crimes. and

in maintenance of law and order, he became an eyesore to many

of the persons interested. He believes that in the discharge of his

duties, on many occasions, he ‘dissatisfied some political and student i
leaders who found it difficult to achieve their narrow political aims,
His further grievance is that those leaders at times almost came out

openly through the press and - other means including rallies demanding

actidn against him but failed. He also alleges that taking the advantage 1

of the change of Government they influenced the Government

machinery with a view to harass him in various ways so that he

might not get any promotional avenue in his service career. He alleges

.that some "political and student activists became successful in
influencing the new Governrﬁe_nt machinery to initiate a departmental
proceedings on some false charges. However, those were proved
to be baséless later on. He was also suspended with the sole purpdse

to dismiss him from service. However, with the refusal of the

| Government of India to take any action against him, according to
| .

i ' , the applicant, the attempt to dismiss him from service was

‘ totally frustrated. Thereafter,:he was posted as Commandant 76 Bn.

Central Reserve Police Force at Srinagar on deputation. There also

he had shown his exa@mplary courage in dealing with insurgency.

In saying so the applicant wants to show that he is an able, effigient

B




and courageous police officer. Because of the drastic .steps taken
while maintaining Jaw and order he pecame 20 eysore tO those persons
nd it difficult 1o overcome the steps taken by him.

who fou
4. Both the applicants state that the Government of Assam
i
created six ex cadre posts in the rank of Inspector General of Police
se of its power

8.2.1997 in exerci

period upto 2
) of the S (Cadre)

aGp for short) for 2
and also under the second proviso to Rule 4(2
Rules 1954. Thereafter, the applicants alongwith four other persons,
he basis of merit with due regard to their seniority.

were promored ont
in O.A.No.236/

96 was promoted to 1GP, in charge

in O.A.No.261/96 was
n Range, Guwahati-

The applicant
promoted to

Reorganisa’tion. The applicant
1GP, Law and Order, in charge Central Wester
he applicants joined in their posts On

n as aforesaid U

On promotio
muneration as

Y received 1€

n working and the
t in ‘O.A.No.236/96

The applican
ge of Centra

8.3.1996 and had bee

rovision of rules.

|GP as Pper the P
| Western

transferred t¢ IGP in char

was, however,
Range 8% the applicant in 0.A.No.‘261/96 took leave on medical

ground.
S. According to the epp\icants, the order of cancellation
of their promotion to the rank of 1GP was illegal and based OO
some extreneous cor\siderar'\ons. it was punitive in nature. Besides,
such order of cancellation entails evil consequence- Therefore,
atural justice ought t0 have been followed. Such

in law. The 8p

plicants contend that

the 1PS cadre

the pr'mcip\es of ™

cancellation was impermissib\e
he applicant to

{ the Constitution

The

the cancellation of the promorion of ¢
he provisions of Article 311 ©

was violative of t

Besides it was arbitrarys unfair and unreasonab\e.
according 10 the applicants, were oD the basis
d in utter disregard

) consideratior\s an

of India.

order of cance\\ation,

of some jrrelevant and extraneou
ples of natural justice. The applicents have further

to the pr'mci
h retrospective

d that the decisio ir promot'\on wit

allege n to cancel the

effecteeses

=T
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their original post, was on the basis of some extraneous material.

The action was also actuated by malafide exercise of power,

6. The applicants further state that the Government sanctioned

the aforesaid six posts of - IGP temporarily by Notification dated

@

effect in consequence whereof the applicants had been reverted to

6.5.1996. The aforesaid posts were created on the basis of the formal

proposai sent by the Director General of Police (DGP for short),
Assam. The applicants and other persons had begén promoted on
the basis of objective asseésment such as the nature of duties and
responsibilities attached to the posts in comparison tq those attached
to ’thev cadre posts. According to the applicants the posf:s had been
created as per the provisioﬁs of rule. It is also stated that the
'proyisions of IPS (Fixation of Cadre Strength) Regulation, 1955,
earmarks fortytwo number of posts in the rank of Superintendent
of Police/Additional Superintendent of Police/Commandant for the
Assam Cadre of IPS, out of vwhic'h only thirtyfour officers were
available. Of the thirtyfour officers nine officers had been posted
against non-cadre posts. By _povint‘ing out this, the applicants have
tried to show that there was no overutilisation of the ex cadre
posts. On the other hand as mahy as thirt.y posts had been earmarked
for Central Deputation in the Joint Cadre of Assam and Meghalaya,
and agaipst that only twentysix posts had been utilised. Saying that
the applicants want to show that the State Government was fully
ébmpetent to create the aforesaid six posts of IGP. The applicants
also state that since the creation of the posts by .the Government::
of Assam was valid there was nothing wrong in it. The applicants
also state that the Government cancelled the Notifications dated
8.3.1996 by which thé applicants and the other persons had been
promoted. According‘ to the applicants this had occasioned because
of a new politlcat party comingvinto_power.. The applicénts fu‘rth'er

state . that by then the applicants and the other promotees had

» discharged...‘ .......

Bt WS .
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:ﬁscharged their duties. in their nromotionél posts for gmore than
two months. The reversion order was passed Withouti‘giving any
opportunity of heéring ‘and thus the State Government 'nad violated
the provisions of rules and thé ‘principles of natural jﬁsiice. By a
separate Notification No.l-lMA.224/96/Pt/6 dated 2.7.1996 -canr_;ened
£he promotions of the applicants by giving retrosnefctive effect,
directing- them to’ continue as DIG, which post th;?y héld prior to
their promotion. The applicants filed representations déted 11.7.1996
to the Chief Secretary. Till the daté of filing of ‘tne applications,

to the knowledge of the applicants, 00 action had 6een taken by
the authority.

7. The applicants also state about the creation of six ex
cadre posts and appointment of -six officers including them. They
have also mentioned in their applications that -this o‘%‘dér of cancell-
ation was passe'd solely omn some extraneous con;siderations. The
applicants, .however, have not élear\y stated Whatf -tne _‘ extraneous
considerations Wwere. The applicants also' defend ’ fh{g- action of the
earlier Government in creating the posts under proviso to Rule
4(2) of the Assam Police Service Cadre Rulés. 'They ‘have highlighted
the fact that the action taken against ‘them were a‘bsolutely malefide
and cannot sustain in law. This, according to tn'e applicants, was
done by the present Government just to take irevenge of their

jous activities in controlling insurgency and tackling the faw

courag

and order problem in a firm way. it is further stated that the eire
actions regarding cancellation of their appointment to the ex szdve
posts of IGP was not only illegal and arbitrary, but were aégzmed

by malafide intentions of some of the officers.

8. The respondents have also entered appéarance in this case
and the respondent Nos.1, 2 and 3 have f_iledi written statemssy

In their written statements these respondents have disputed the ck




of the abplicants. According to themv’the applications
were not maintainable as the applicants had no right to the ex
cadre posts of IGP. The respondents have further stated that the
applicants were not qualified to be promoted to IGP, inasnﬂuch as
they did not complete the requiréd number of years for promotion
to the rank of 1GP. Thus the appbintment of the applicants to the
post of IGP, was contrary fo law and in violation of the guidelines
of the Union Home Ministry. Besides, IPS of Assam and Meghalaya
- i
is a Joint Cadre. Therefore, in order to promote some members
of the cadre, the Joi“nt Cadre Authority ought tg be consulted.
However, this was mot done in the instant cases. tl"he respondents

have also taken various legal grounds in the written statement to

justify the action of the respondents in cancelling the order of promotion.

9. We have heard Mr B.K. Das, learned counsel for the applicant v
in O.A.N0.236/96, and Mr N. Dutta, learned counsel for the applicant

in O.A.N0.261/96. We have also heard Mr P.G. Baruah, learned

Advocate General, Assam, and also Mr S. Ali, learned Sr. C.G.S.C,,

. ,‘appéaring on behalf of the respondents in both the cases.

10. Mr B.K. Das, learned cbunsel for the applicant, A.K. Roy,
in 0O.A.No0.261/96, urged before_us\/that the order of canceliation
of the appointment of the applicant was bad in law on the ground
that theé order was passed on extraneous considerations and besides,

the actions of the Government had been actuated by malafide

intention. These actions were taken in unholy haste solely on a

note submitted by the then Legal Remembrancer. While highlighting

these point he 'bad drawn our attention to the date which was
immediately after assumption of power by the new Government.
His further submfssibns were that such similar action had been taken
against the applicant when this Government came to power in 1985.
"On the earlier occasion departmént_al proceedihgs had been initiated
-ag"é’ir'zst this app]ica-ni on some _v.a,gue and baseless charges. However,

-'\it",héd_ to be dropped without taking any ac}f:,ivobn, The lea._rr_igd copn,se'l.

vy
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! _?’ : ’
refutes the opinion of -the Legal Remembrancer, which according
to the counsel was the basis of the impugned brder of cancellation.
According to the learned counsel the order of cancellation was -
passe'd on three grounds, namely, (1) Proviso to Rule 4{(2) of the
IPS (Cadre) Rules 1954 read with IPS (Pay) Rules, 1954, had been
violated before péssing the order. As the said posts were created
on the proposal of the DGP, according to the learned counsel, the

Legal Remembrancer overlooked the principle of the concept of

s i
}

the cadre and ex cadre posts. The learned counsel had drawn our
attention to tﬁe All India Servi(’:e. Mabnual at vpage 995 and IPS {Pay)
Rules at page 873. By making such submission the;learned‘counsel
stressed that the Legal Remembrancer bad failed té apply his mind
properly and fairly while recommending review of the-whole matter.
The opinion of the Legal Remembrancer was misconceived and
unsustainable inasmuch as the ex .cadre posts had been created with

the concurrence of the Finance Department.

1. The learnéd counsel also wanted to impress upon us by
saying that even after furnishing such notes in records, the
Government had recently appointed IGP in thosé ex cadre posts.
The opinion of the Legal Remembrancer to the effect that the
joint Cadre Authority ought to have been consulted was alss not
sustainable inasmuch as there were no such rule. Even 1f such rules
were there these could not be of a mandatory nature. The learned
counsel further submitted that the report of the\Lega_l Remembrancer
was promptly accepted without proper application of mind. It was
done in unholy_haéte. The learned counsel also submitted that the
impugned notification had been passed in total disrnegard te the

principles of natural justice. In this cojnnection the learned counsel

have placed reliance on catena of decigions. Relying on such decisions,

the learned counsel submitted that evén in ad hoc. promotion the
reversion was not valid if such reversion had not been based on

any reasonable ground. The drastic steps of reversion taken by the
’ o (I |




‘Government was absolutely unknown in any administrative actions\l)(

There was no such precedence in Assam Police regarding ex cadre
posts. The learned counsel further submitted that even thé Legal -
Remembrancer had admitted that Rule 4(2) of the IPS (Cadre) Rules,
1954, empowered the State Government to add one or more posts
for a period' upto one year to the cadre. This showed that any number
of posts could be created fo‘r that period. Under the said rule,

according to the learned counsel, no restrictions had been imposed

, L]

to the State Government with the only exception that if it had
to last for more than one year, the Central Government's approval
would be necessary. In the instant case the time' limit was only

one year and it had not exceeded. The learned counsel further

submitted that the written statement filed by the respondents had clearly

indicated that there had already been four excess posts and with
the addition of the new promotees the excess comes to ten. The
Government of India, while exercising its power under Rule 4(e)
had not disapprqved the excess S0 ﬁhat the applicant had to be
reverted. It was furtﬁer highlighted that even assuming that there
was over uti'lisationof the posts, in that case vthe reversion ought
not to have been confined with the six persons only. But the
Government, in its best wisdom, decided to revert only those who
were appointed later without disturbing the ‘other officers who had
been a{;pointed in excess of the quota. This, according to the learned
counsel, was a clear violation of the equality clause of the

Constitution.

.12. Regarding the Joint Cadre Authority, the learned counsel
also submitted that such consultation was not prevalent. In the
past also the Government promoted without the approval of the
Joint éadre Authority. Regarding the guidelines the learned counsel
submits that the.sixteen years rule was never adhered to, and there-

fore, it became a professed norm of the Government.
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13. Mr N. Dutita, learned counsel appearing on
behalf of the applicant, T.P. Chakrab;rty, in
0.A.No.236/96, submitted that there had not been any
vio[ation of the executive business as because the Home
Secretary was not consulted. In that regard he referred
to Rule 26(6) and Rule 32(A)(b). But the Chief Secretary
had the power and the Chief Minister was also the Home
Minister at that time. The learned counsel also submitted
that there was violation of Rule 4(2) of IPS (Cadre)
Rules and Rule 9 of IPS (Pay) Rules. Under the second
proviso of Rule 4(2) of 1PS (Cadre) Rules, 1954, State
Government had the power to create ex cadre posts for a
period not exceeding one year and therefore, thé posts
were created rightly. The learned counsel further
submitted that certain guidelines of mandatory nature had

been violated.

14. Mr Dutta while refuting the charge that in order
to get promotion to the post '‘of IGP a person is to remain
as DIG for a particular period, submitted that this
guideline was not mandatory. He also pointed out the
decision of the Full Bench in Bhupinder Singh -vs- Union
of India and others reported in 1981(16) ATC 104. As per
the guideline one was required to serve for sixteen years
but this was struck down in that case. The applicants had
completed fourteen Yyears. The learned counsel further
submitted that the consultation of the Joint Cadre
Authority was also not necessary as per Rule 11(A) of the
Cadre Rules in respect of officers of the Assam Wing. Be

had also drawn our attention to the Schedule to the IPS

(Fixation of Strength) Regulations, 1955, so far Assam and

Meghalaya were concerned. In this connection he invited
our attention to the written statements. According to him

there had already been some excess ex cadre posts created

before.......-
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before the six posts were created. Therefore, according

to the learned counsel if some persons could be absorbed

in ex cadre posts in excess then there should be no i %
reason to cancel the present six ex cadre posts. 3 :
15. The learned counsel also submitted that the order ’

was not reasonable. According to him the authority did
not address itself to the relevant matter and in fact
totally excluded the same and irrelevant and extraneous
Therefore, the

matters were taken into consideration.

-

action of the respondents was illegal and arbitrary. He
referred to a judgment of the Hon'ble Gauhati High Court,
Subash Project and Marketing reported in 1994(2)GLR 183
and also to a judgment of the Apex Court, Dwa;ika Prasad
Sahu -vs- State of Bihar, reported in AIR 1975 (SC) 134.
16. Mr P.G. Baruah, learned Advocate General, Assam, j
on the other hand, submitted that the acﬁion of the F

Government was just and proper because thé Government

|
noticed certain irregularities in creating the posts. The
i

learned Advocate General also submitted that it was not a
case of setting aside the appointment of the applicants,

but the cancellation was for review of the orders of

'

applicants and other officers. The

promotion of the

Government found that some mandatory provisions had not

been complied with before creation of the said six ex cadre

posts. The learned Advocate General went toithe extent of
I

saying that posts, in fact, were non existent at that
time in the eye of law. He also submitted that there was
no comparable or objective assessment at the time of passing
the orders of promotion. He drew our attention to a
citcular issued by the Ministry of Home Affairs udner

No.MHA.6/9/63-AIS dated 9.2.1995. He had also invited our

attention to the guidelines dated 29.12;1990 produced

¥
3
{_j
i)
)
Y
[

before us. In the present facts and circumstances of the

cases there was no violation of the principles of natural
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/ justice. In this connection he had drawn our attention to

.

the decision of the Apex Court: State Bank of patiala and

others -vs- K. Sharma, reported in AIR (1996)SC 1669. He

also invited our attention to ,another decision of the ~

4
i

T

Apex Court: M. Venkateswarlu and others -V~ Government of A.P.

and others, reported in (1996)5 scc 167. He had also drawn

our attention to a portion of the records.

17. on the rival contentions of the learned counsel
for the parties, now. the gquestions that fall for

determination are as follows:

i) Whether the impugned Notifications dated 29,6.1996’ . i
and 2.7.1996 can sustain in law.

! ii) Whether the action of the respondents and other
% officials of the Government were actuated by
i malafide intentions.

\ : : 18. Point No.l

Eﬁ The relevant records have been placed pbefore us. i
.

\,» We have perused the same. From the records it appears that

L by Notification dated 8.3.1996 both the applicants.

%_ ; shri  T.P. Chakraborty" and Shri  A.K. Roy: were

§
i :

promoted to the rank of IGP in the pay scale of Rs.5900~

e
e 4

7000 per month. The applicant shri T.P. Chakraborty

was posted as IGP Police Reorganisation. with

headquarters at Guwahati with effect from the date

R dind

of taking over of charge. -The applicant shri A.K.
Roy was: similarly: posted as 1GP Law and Order with
headquarter at Guwahati, with effect from fhe date of
taking over of charge. On 6.3.1996, shri R. Das: the

then Director General of Police put up a confidential

note to the then Chief Secretary: shri .A.
Bhattacharijya referring to nis earlier note dated
2.2.1996 regarding creation of posts and upgradation of
officers to the rank of IGP. Thig note was &

modification of the earlier note. From the note it

; appears that till 6.3.1996 the aforesaid six posts had

NOLeeocosn 1
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not yet been
General of Police, Shri R. Das, also wrote a
confidential letter No.C.47/88/Vol.1/66 dated 3.2.1996
suggesting creation of a post'of IGP and Additional
Director General of Police (ADGP for short). On the
subséquent day the then Chief Secretary put up a note
before the Chief Minister stating that it was
necessary to create some temporary ex cadre posts at
the 1level of IGP pending the cadre review and
occurrence of reqular vacancies. In his note he stated
as follows:

" .....In giving effect to the proposal

above, it would be necessary to create

some temporary ex-cadre posts at the

level of the IGP pending the cadre review

and occurrence of regular vacancies. With

the approval of CM, Personnel and Finance

Departments would be moved to agree to

the creation of these posts till 28.2.97

for the present.”
On the next day, the note sheet further indicates, the
Secretary (Personnel) agreed to the proposal in
principle pending formalitieé.to be completed. On the
same day, i.e. 8.3.1996, a note was put up before the
Secretary (Finance) and on receipt of the said note
the Additional Secretary (Finance) informed that
Finance department agreed as endorsed by the Chief
Secretary keeping in view of the advice dated 8.3.1996
of the Personnel (A) Department. The record, however,
does not show any further order and the order of
appointment by Notification dated 8.3.1996 was issued.
The record also does not disclose whether all the
necessary formalities had been complied with. In all
probability the necessary formalities had not been
complied with in view of the fact that the note was
put up on 7.3.1996 and the notification was issued

on8.3.1996. Meanwhile, there was a change in the

Ministry...ceoce.

created. On 3.2.1996 the said Director

— e o
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y and the Chief Minister of the new partys

Ministr

after coming into power., wanted to kxnow about the

legality in making the appointments and that too in

such a hurry. The opinion of the Legal Remembrancer

was also sought  for. Later, OnN 12.6.1996 the

Commissioner and Secretary: Home and political

put up 2 note to the additional chief

'

Department,

secretary (who was in charge of Home and political
Departments). in the said note the Commissioner and

Secretary: Home pepartment. intimated that six

persons had been promoted to the rank of IGP on the

initiation of the then chief Secretary: shri A.
phattacharjya and DGP. shri R. Das. in the note it was
also ment ioned that on 8.3.1996 the then Chief

Secretary made some comments that some IGP promotions

need to be done on that day jtself. On that day

jtself, he also came to‘know tnat the Deputy Secretary
had already jssued orders for appointment. He felt
that this was done just to favour the applicant. Shri

A.K. Roy, but he could not prevent the irregularities.
He also mentioned in his note that one officer. shri
Deshmukhyanf 1980 batch who was above the applicant,
shri A.K. Roy: had not been considered for promotion
and no reason had been recorded. He further stated
that there was nothing on the record to show that the

personnel Department or the Finance Department
~

considered the proposal for creation of posts: which .

according to him was in violation of Rule 9 of the IPS

(Pay) Rules. The Commissioner also mentioned in his

note that as per 1ps (Pay) Rules ex cadre posts should -

noteesscacs
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not exceed the deputation gquota of the cadre. In fact,
the deputation gquota had already been exceeded in
creating ex cadre posts at various times. Therefore,
according to him,creation of such posts without review
was unwarranted. He suggestea in his note that the
opinion of the Legal Remembrancer should be sought for
and the matter might be proceeded accordingly. He
suggested that the opinion ought to be sought from the

Legal Remembrancer on the following points:

"(l) The procedure followed by the Chief
.Secretary to promoting these.officers by
opening a file in his own office.

(2) Whether these promotions violate the Rules
of creation of Ex-Cadre posts.

(3) Whether consultation of Joint Cadre
Authority was necessary as these
promotions will have significant affect on
the Cadre Management of Meghalaya wing of
Assam-Meghalaya Cadre of IPS.

(4) wWhether this has violated any existing
Rules of Executive Business as this file
was not routed through the Secretary of
the Deptt. at any point of time.

(5) The very propriety of handling of this
case by . .the Chief Executive of the
Administration, the way he handled."

Yet another note was put up by the Commissioner and
Secretary, Home and Political Departments, to the
Chief Secretary stating, interalia, that' a letter
dated 5.6.1996 from the Ministry of Home Affairs was
received regarding promotion of IPS officers in Assam.
The Ministry of Home Affairs had informed that the
promotion of IPS officers of the 1980 batch was in
violation of the gquidelines issued by them and wanted
to know the reason from the Government for not
following the guidelines issued by the Ministry of
Home Affairs. Accordingly the Legal Remembrancer's
opinion was sought for. In the note sheet we find the

opinion of the Legal Remembrancer. In his opinion the
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Legal Remembrancer stated as follows:
I ..the creation of six Ex Cadre
posts of IGP's rank was proposed in .
violation of the second proviso to Rule i .
1 4(2) of the IPS (Cadre) Rules, 1954 read
‘ﬁ<?// with Rule 9 of the 1IPS (Pay) Rules,
1854, "
i
The Legal Remembrancer further opined that: ?
"eeve...Such appointment by the State .
Govt. without approval of the Central |
Govt. violates the rules."” .
R :
The Legal Remembrancer also stated as follows: !
. $ "Further, promotion of Assam Cadre
b Officers of 1980 batch of IPS, who have
! not completed the minimum stipulated
years of service as prescribed under the
] guidelines issued by the Union Home
Ministry, to the posts of IGP's rank in
i _ the instant case constitutes violation of
. the said guidelines, for which the ;
! i Central Govt. have already called for an !
: explanation from the Govt. of Assam vide
S81.15/¢ dated 05-06-96."
i
i‘ L The Legal Remembrancer also opined that the Joint
! Cadre Auvthority ought to have been consulted. He )
;l further stated that the file dealing with. the N
. : 1
- : promotion of the six officers to the rank of IGP was %
not routed through the official head (Commissioner & ﬁ
1 : : Secretary, Home at the relevant time) of the E
i 3 administrative department (Home). According to the
L ; Legal Remembrancer this also violated the Assam Rules f
of Executive Business, 1968, particularly, the Rules !
4/ 6 and 55 thereof. He further stated that under Rule g
. 4, the business of promoting the six Police Officers
. should have been transacted in the Home Department.
i Under Rule 6 the Commissioner and Secretary, Home
) Department, in his capacity as official head of the
H Administrative Department should have been allowed to
i
i
-; i deal with this matter, who was made responsible in the
-: § proper transaction of business in the Home Department
>
' L
L under. ...
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under Rule 55. According tc the Legal Remembrancer the
whole process was completed in the absence of. the
Commissioner and Secretary. The Legal Remembrancer
further stated that the Deputy éecretary of the Home
Department for the first time came to know about this

matter on 8.3.1996 when the then Chief Secretary
directed him to issue orders. The Legal Remembrancer

stated as follows:

".......The Deputy Secretary, Home just
signed the draft Notification dated

08-03-96 at S1. 8/c-9/c and .issued the
same promoting the six officers to the
non-existent posts of IGP's rank in
pursuance of the Chief Secretary's’
orders as aforesaid." !

The Legal Remembrancer had alsc pointed out various
irregularities and that it was also done in great

hurry totally ignoring the formalities necessary.

19. The Legal Remembrancer's opinion was put up on
25.6.1996 and on receipt of the same on 29.6.1996 the
Additional Chief Secretary suggested for cancellation
of the Notification dated 8.3.1996 and accordingly the

impugned orders were passed.

20. Mr B.K. Das, learned counsel for the applicant
in 0.A.No.236/96 and Mr N. Dutta, learned counsel for
the applicant in 0.A.No.261/96 submitted that this was
done without affording any reasonable opportunity.

Mr Das very strenuously argued that the impugned
notifications cancelling the promotion of the
applicant. was contrary to the rules and in utter
violation of the principles of natural justice.
According to him there was no violation of the proviso

to Rule 4(2) of the rules. In fact the rules had been

violated.......
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violated earlier by promoting some officers of the IPS
Cadre. Mr Dutta submitted that the IPS Cadre Rules, if

it had to be adhered to, then it exceeded the limit ‘ !

long before the promotions given to the applicants

alongwith four other officers. However, the Government !

instead of disturbing others simply cancelled the

appointment of the applicants and four others by the

i impugned notifications.

21. The 1IPS (Cadre) Rules, 1954 (Cadre Rules for
short) was made by the Central Government in exercise
of the powers conferred by sub-section (1) of Section

3 of the All 1India Services Act, 1951, after

consultation with the Governments of the States

. concerned. Rule 4 of the said rules deals with the

o Cadre strength. Under the said rule the strength and

! h composition of each cadre shall be as determined by

o e T et

requlations made by the Central Government in

consultation with the State Governments in this behalf

; and until such regulations are made it shall be as in

force immediately before the commencement of these

Rules. Rule 4(2) requires the Central- Government to
4 : re-examine the strength and composition of each such
Cadre at an interval of every three years, in
consultation with the State Government or the State

Governments concerned, and make such alterations as it

S T

deems necessary. However, as per the first proviso the

' Central Government, in spite of the rules, has power

to alter the strength and composition of any cadre at

e e

; any time. The second proviso to the said rules says

L AT

; that the State Government concerned may ‘add for a

period not exceeding one year and with the approval of

o the Central Government for a further period not

exceeding two years, to a State or Joint Cadre one or
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more posts carrying duties. or responsibilities of a
like nature to cadre posfs. There is also a Government
of India's decision issued under C.I.M.H.A. letter !
No.6/9/63-A1S (I) dated 9.2.1965. As per the said

decision Rule 4 (2) of the Cadre Rules, Government ¢

decision is as follows:

"Both these provisions are
independent of each other and are not
inter-connected. The second proviso to
Rule 4(2) of the Cadre Rules empowers the

v State Government to make temporary
addition to the Cadre for the period not
exceeding the 1limit indicated therein.

. Rule 9 of the Pay Rules, on the other
hand, provides for the regulation of pay
of cadre officers appointed to non-cadre
(ex cadre) posts. The State Governments
are competent to appoint cadre officers
to such posts under their control to the
extent that the appointments should not
exceed ‘the number of posts in the
deputation reserve of the State cadre.
The non-cadre {(ex-cadre) posts to which
cadre officers are appointed would not
‘result in the posts becoming temporary
additions to the cadre within the scope

of the second proviso to Rule 4(2) of the ‘ i

Cadre Rules."

b e v L

From this it is very clear that the State Government may,
in case of necessity for a pefiod not exceeding the
limit indicated, make temporary additions to the cadre.
However, the State Government has- power to make
additions which do not exceed the number of posts in
the deputation reserve of the State Cadre. This itself
is clear that though the State Government for very
temporary period is entitled to add one or more posts
for a period not exceeding one year by itself ané with
the concurrence of the Central Government for two
years; it must be limited to the extent of the
deputation reserve. In the present case the deputation
reserves were two as admitted by the learned counsei

for the parties.
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22. Now, admittedly, the applicants and the four
others had been promoted to the rank of IGP in
contravention of the rules. Besides, from the record we
do not find that the proper procedure had been followed.
As per the procedure the creation of posts ougﬁt to have
been made in a manner prescribed, i.e. the matter ought

to have been routed through ‘the Commissioner and

Secretary, Home Department.

23. It was argued that the Home Department was under
the then Chief Minister who was also the Home Minister.
Besides, as it was routed through the Chief Secrétary
who was in overall charge of all the Departments of the
Government, and therefore, bypassing the Home Secretary
would not make any difference. We cannot appreciate ﬁhe
argument of the learned counsel in this regard. It is
true that at that material time the Home Department was
under the Chief Minister and the Chief Secretary was in
overall charge of the departments, but that does not
mean that bin certain cases the concerned Secretary
should be bypassed. In that case it would be ban
arbitrary action inasmuch as in case of necessity if the
Government wants to favour some officers and that too at
very high level, may ignore the concerned Secretary. In
our view the procedure prescribed that it should bg
routed through the Secretary of the particular
department should be followed, because that particular
department normally will know the exact pésition and
also the problems of the department. Therefore, if
it is routed through the particular department,

it would be possible for the concerned Secretary to
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point out if there are certain lacunae. fThis was not
done in the present case. We feel that the action of the
Government in this matter is contrary to the rules, and
not fair ang reaéonable, and therefore, it cannot
sustain. The Minister normally acts on the advice of

the Secretary of the concerned department. Me?ely
because the Chief Minister was also a Home Minister at
the material time ang the Home Department was under him
that may not improve the position. When a specific
procedure is prescribed by the rule, that procedure

should be followed or not at all. 4

24, The next ground taken by the learned counsel for

the applicants, is that the applicants alongwith

four others having been appointed by the competent
authority and they having discharged their duties as
such could not be reverted to the lower rank without
affording reasonable oppoégunity of heafing, that is
by following the Principles of natural justice. To
counter this the learned Advocate General, Assam,
submitted that the principles of natural justice had no
place here in the present facts and circumstances of the
cases, inasmuch as the applicants had no right to the
said posts.

25. Principles of natural justice haQe an important
place in the administrative law. They have been defined
to mean fair play in action. These principles constitute
the basic element of fair hearing. An order of an
authority exercising judicial or quasi judicial function
passed in violation of the principles of natural justice
is procedurally ultra vires and, therefore, suffers from
a jurisdictional error. But while applying the

principles of natural justice, it must be borne in mind

.
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that these principles are not immutable but flexible and
cannot be put in a strait jacket. In the absence of
contrary indication in statute,'fairness in action is an
implied requirement to protect arbitrary action, more
so, where statute confers wide power with‘ discretion.
This concept 1is also applicable in administrative
action. However, the concept of natural justice is not
a static one, it is expanding every day. The doctrine of
fairness or the duty to act fairly and reasonably is a
doctrine developed in the administrative law to ensure
the rule of law and to prevent failure of justice. In
Asstt. Excise Commissioner -vs- Issac Peter, reported in
(1994) 4 scc 104, the Apex Court observed that just as
principles of natural justice ensure fair décision,
where the function is quaSi—judicial, the doctrine of
fairness is evolved to ensure fair action where the
function is administratibé. But it can certainly not be
invoked to amend, alter or vary the eéxpress terms of the
contract between the parties. This is so, even if the
contract is governed by the statutory provisions, i.e.
where it is a statutory contract - :or rather mére sSo.
Again in Superintendent of Police (C.B.I.) -vs- Deepak
Chowdhury, reported in (1995) 6 SCC 225, the Apex Court
observed that in certain. cases which are purely‘ of
administrative nature the principles of natural justice

are not required to be followed.

26. In case of a policy decision of Government the
principles of natural justice need not be followed.
Besides, if the State finds that certain actions had
been taken earlier in complete violation of the
procedure prescribed the State Government may take up a

decision to review the order passed earlier and in such
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cases also principles of natural justice need not be

/ followed.
4
4
27. In  Delhi Transport Corporation -ys- p.7.C. " A
)Aﬁﬂ?/} Mazdoor Congress, reported in 1991(1) Suppl. SCC 600 or

A.I.R. 199] (8C) 101, the Apex Court observed thus:

"The principle of natural justice or .. 1
holding of an enquiry is neither a
universal principle of justice nor
inflexiable dogma. The Principles of
natural justice are not incapable of
exclusion in a given situvation. For

example, Article 311(2) of the
Constitution which essentially embodies
{ the concept of natural justice, itself i
: ) contemplates that there may be situations 4
i ’ which warrant or permit the non- #
applicability of the principles
f underlying Article 311(2) of the

Constitution. Reference may be made to
X the second proviso to Article 311 of the
. Constitution. This  Court has also
recognised that the rule of audi alteram
partem can be excluded where having
regard to the nature of the action to be
taken, its object and purpose and the

scheme of the relevant statutory
Provision, fairness in action does not ) ;
demand its application and even warrants }

its exclusion. If importing the right to
be heard has the effect of paralysing the
administrative process or the need
for promptitude or the urgency of the
situation so demands, natural justice
could be avoided."

i .

FEARES JOuNS

Reiterating the decision in Tulsi Ram Patel's case (AIR

1985 SC 1416) the Apex Court further observed as ‘ i3
i?

follows: K

Ye......This Court in Tulsi Ram Patel's

case (AIR 1985 scC 1416) (Supra) had in

terms ruled that not only, therefore, can 4

the principles of natural justice be

modified but in exceptional cases they can
even be excluded. But the principles of

natural justice must not be displaced save 2
in exceptional cases............"

e e
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28. It is also well established principle of law that

the requirement of natural justice should be tailored to

W/

safeguard the public interest which must always outweigh

every lesser interest. Subject to the requirement of

public.........
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public interest which must undoubtedly outweigh the
interest of the association and its members, the
ordinary rules of evidence and reguirement of natural
justice must be followed by the Tribunal in making the
adjudication under thé Act. (See Jamiaat-E-Islami Hind

-vs- Union of India, (1995) 1 SCC 428). The normal rule
about the applicability of the principle of natural
justice 1is that wherever it is necessary to ensure
against the failure of justice, principles of natural
justice must be read into a provision. Such a course, of
course, 1is not permissible where the‘ rule excludes,
either expressly or by necessary intendment, the
application of the principles of natural justice but
in that event wvalidity of rule 'may fall for

consideration.

29. It is now well established that the principle of
natural justice in sbﬁe appropriate cases may be
excluded. In Maneka Gandhi -vs- Union of India, reported
in AIR 1978 S8C 597, it was held that if the law
prescribing a procedure haé to stand the test of one or
the other fundamental rights conferred under Article 19
of the Constitution it must fulfil the test of Article 14
whereunder the principle of —reasonableness is an
essential element of equaiity and non-arbitrariness. The
procedure must be right and fair and Jjust and not
arbitrary, fanicful or oppresive. Such exclusion is also
seen in proviso 2 to Article 311(2) of the Constitution.
The requirement of reasonable opportunity of being heard
is guaranteed to a civil servant under Article 311(2).
This requirement <can also be dispensed with as
incorporated in the second proviso to Article 311(2).

Clause (2) of Article 311 is merely an express statement

of. ...
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of the audi alteram partem rule which is implicitly made
part of the gquarantee contained in Article 14 of the
Constitution as a result of thé interpretation placed
upon it by the decisions of the Supreme Court. However,
Justice Chinnappa Reddy in his dissenting judgment in

Swadeshi Cotton Mills -vs- Union of India, reported in

AIR 1981 (SC) 818 had summarised that the implications of

natural justice being presumptive, it may be excluded by
express words of a statute or by necessary intendmept.
Where the conflict is between the public interest and the
private interest, the presumption must necessarily be
weak and may, therefore, be readily displaced. In his
dissenting judgment in Swadeshi Cotton Mills (Supra),

Justice Chinnappa Reddy said thus:

“+........The arqument of Shri Nariman
would vest in the Government a power to
decide from case to case the extent of
opportunity to be given in each
individual case and, as a corollary, a
corresponding right in the aggrieved
party to claim that the opportunity
provided was not enough. Such a
procedure may be possible, practicable
and desirable in situations where there
is no statutory provision enabling the
‘decision making authority to review or
reconsider its decision. Where, there is
a provision in the statute itself for
revocation of the order by the very
authority making the decision, it
appears to us to be unnecessary to
insist upon a pre-decisional observance
of natural justice. The question must be
considered by regard to the terms of the
statute and by an examination, on the
terms of the statute, whether it is
possible, practicable and desirable to
observe pre-decisional natural justice
and whether a post decisional review or
reconsideration as provided by the
statute itself is not a sufficient
substitute."

30. In the present case the Gevernment decided to
review the policy of the earlier Government and for that
purpose the present Government considered as to whether
the ex cadre posts could be created beyond the prescribed

limit. No right accrues to the applicants in the ex cadre
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posts. The present Government having noticed that the
iappointments had been made contrary to the rules and for
ghat purpose the Government wanted to review the legality
and propriety in promoting the applicants and four others
to the rank of IGP without following the pfocedure
prescribed. This action cannot be said to be cancellation
of the appointments as such on any misconduct or
otherwise. A policy was adopted to see by the Government
that illegality was committed as stated above. Therefore,
in our opinion for taking up a policy decision to review
the entire matter requirement of principles ef natural
justice need not be complied with. At the time of review
if the posts could be created legally and if the
applicants were also entitled, surely, they would have
got their jobs. Therefore, we do not agree with the
learned counsel appearing on behalf‘ of the applicants
that the impugned notifications were violative of the

principles of natural justice.
Point No.2:
31. In Original Application No.261/96 the applicant,

Shri A.K. Roy, has made severe allegations of malafide.
According to him the entire action was vitiated by
malafide intention. Therefore, according to him, the
impugned orders of cancellation of his appointment is
liable to be struck down. Similar allegations have also
been made by the other applicant, Shri T,P. Chakraborty
(applicant in Original Application No.236/96).

32. The term 'malafide' means want of good faith,
personal bias, grudge, oblique or improper motive or
ulterior purpose. The administrative action must be said
to be done in good faith, if it is in fact done honestly,

whether it is done negligently or not. An act done

honestly......

[, e .




honestly is deemed to have been done in good faith. An
administrative authority must, therefore, act in a bona
fide manner and should never act for an improper motive
or ulterior purposes or contrary to the requirements of
the statute, or the basis of the <circumstances
contemplated by law, or improperly exercised discretion
to achieve some ulterior purpose. The determination of a
plea of malafide involves two questions, namely

(i) whether there is a personal bias or an obligque
motive, and (ii) whether the administrative action is
contrary to the objects, requirements and conditions of a
valid exercise of administrative power. Malafides are
essentially questions of fact and they have not only to
be alleged, but has also to be supported by the relevant
materials. The allegations of malafide must be proved.
Mere assertion or a vague or bald statement is not
sufficient. It must be demonstrated either by admitted or
proved facts and circumstances obtainable in a given
case. If it is established that the action has been taken
malafide for any such considerations or by fraud on power
or colourable exercise of power, it cannot be allowed to
stand. In Sardar Partap Singh -vs~- State of Punjab
reported in AIR 1964 (SC) 72, the Apex Court observed as
follows:

....... In the case before us it is common
ground that it was the Chief Minister who
was incharge of the Health Department in
which the appellant was employed and it was
therefore the Chief Minister as the
Minister in charge of that portfolio who
initiated these proceedings, though the
formal orders ot the ministry were issued
by the Secretaries et., of the Department
in the name of the Governor. For the
purposes of the present controversy the
tunctionary who took action and on whose
instructions, the action was taken against
the appellant was undoubtedly the Chief

Minister and if that functionary was
actuated by mala fides in taking that

)

action..... ..
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action it is clear that such action would
be vitiated. In this context it is
necessary to add that though the learned
Attorney-General at first hinted that he
would raise a legal contention, that evenif
mala fides were established against the
Chief Minister still the impugned orders
could not be set. aside, he did not further
pursue the matter, but proceeded, if we may
say so rightly, to persuade us that mala
fides was not made out by the evidence on
record. Such an argument, if right, would
mean that even fraud or corruption leaving
aside mala fides, would not be examinable
by a Court and would not vitiate
administrative orders......."

in Express Newspapers Pvt. Ltd. and others

-VS~

of India and others, reported in AIR 1986 SC 872,

The Apex Court observed thus:

W In the
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“"Fraud on power voids the order if
it is not exercised bona tide for the end

design. There is a distinction between

exercise of power in good faith and misuse
in bad faith. The former arises when an
authority misuses its power in breach of
law, say, by taking into account bona fide,
and with best of intentions, some
extraneous matters or by ignoring relevant
matters. That would render the impugned act
or order ultra vires. It would be a case of
fraud on powers. The misuse in bad faith
arises when the power is exercised for an
improper motive, say, to satisfy, a
private or personal grudge or for wreaking
vengeance of a Minister as in S. Pratap
Singh v. State of Punjab, (1964)4 SCR 733:
(AIR 1964 SC 733). A power is exercised
maliciously if its repository is motivated
by personal animosity towards those who are
directly affected by its exercise. Use of
a power for an ‘'alien' purpose other than
the one for which the power is conferred is
mala fide use of that .power. Same is the
position when an order is -made for a
purpose other than that which finds place
in the order. The ulterior or alien
purpose clearly speaks of the misuse of the
power and it was observed .as early as in
1904 by Lord Lindley in General Assembly of
Free Church of Scotland v. Overtown, 1904
AC 515, 'that there is a condition implied
in this as well as in other instruments

which create powers, namely, that the:

powers shall be wused bona fide for th
purpose for which they are conferred."”

same judgment, the Apex C&urt further held:

"

ceees...For purposes of the present
controversy, the functionary who took
action and presumably on whose instructions
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the impugned notices were issued was no one
than the Lt. Governor of Delhi who,
according to learned counsel for respondent
1, could not usurp the powers and functions
of the Union of India in relation to the
property of the Union ang therefore had no
functions in relation to the lease in
question. It seems that the Minister for
Works & Housing was taking his orders from
respondent No.2. The dominant purpoSe which
actuated respondent No.2 in initiating
governmental action was not so much for
implementation of the provisions of the
Master Plan or the Zonal Development Plans
framed under the Delhi Development Act or

Bye-laws _under the Delhi Municipal
Corporation Act, but to use these
provisions-for an ‘alien’ purpose and in
bad faith ‘i.e. for demolition of the
Express " -“Buildings with a mark . of
retribution or political vendetta for the
role of " ‘the 1Indian Express during the
period of --Emergency and thereafter and
thereby “to - bring .about closure of the
Indian Express. If the Act was in excess of
the power .granted to the Lt. Governor or-
was an abuse of misuse of power, the matter
is capable of interference by the Court."

The Supreme Court in State ot Bihar -vs-

P.P. Sharma, reported "in 1992 sSupp (1) scc
_ that the ' administrative authority has
discretion, but actions when ‘taken malafide

vitiaﬁed. It was further held as follows:

"+«ee....Public administration - cannot be
caried on in a spirit of judicial

* detachment. There is a very wide range of
. discretionary administrative acts not
" importing an implied duty to act judicially

though the act must be done in good
faith to which legal protection will

"be accorded. But the administrative act de
~hore judicial ‘flavour does not entail

compliance with the rule against interest

'and likelihood of bias. The administrative

authority is free to act in its discretion
if he deems necessary or if 'he or it is

- satisfied of the immediacy of official
.action on his or its part. His

responsibility lies only to the superiors
and the Government. The power to act in
discretion is not power to act ad-
arbitrarium. It is not a despotic power,
nor hedged with arbitrariness, nor legal
irresponsibility to exercise discretionary
power in excess of the statutory ground
disregarding the prescribed conditions for
ulterior motive. If done it brings the
authority concerned in conflict with law.
When the power is exercised mala fide it

undoubtedly.......
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undoubtedly gets vitiated by colourable
exercise of power.

"Malice in law could be inferred from
doing of wrongful act “inténtionally wihtout i
any just cause or excuse or without there
being reasonable relation to the purpose of
the exercise of statutory power. Malice in

law is not established from the omission to ¢
. consider some documents said to be relevant
to the accused.......... e
32. Mr B.K. Das, learned counsel for the applicantin

0.A.No.261/96, had also strenuously argued on this point.
This afguﬁent was also adopted by Mr N. Dutta, learned
counsel for the applicant in 0.A.No.236/96. In para 6.3
of the original application No.261/96, the applicant,
Shri A.K. Roy, has given details whereby he wants to show
that the entire action of cancellation of the p;omotion
was vitiated by malafide intention. In the said paragraph
he has stated that because of his ability, the Government
poéted him in the most difficult districts and he
discharged his duties, which action dissatisfied -some
political and student iéaders who found it difficult to
achieve their narrow political aims and these leaders
céme out openly through press and postering and by other
means including rallies demanding action ggaiﬁst him and
these people being dissatisfied with his worké' took
advantage of the change of Government and influenced the
Governmant machinery to harass tﬁe applicant and in doing
so they influenced the Government machinery to initiate a
departmental proceeding on some false/;charges which
ultimately failed. He used to receive aﬁonymous. phone
calls threatening to teach him.a good lesson alleging
that he went against their personal interest. He also
attacked fhe then Legal Remembrancer. According to him
the Legal Remembrancer gave his report against the

applicant under the influence of the Government as he was

ambitious..........




R

274

: 30 T

ambitious of his future prospects. The proposal for review
made by the Legal Remembrancer was approved by the

Additional Chief Secretary on the same day and immediately

he passed the order of cancellation of his appointment.

33. From the above averments made by the applicant,
Shri A.K. Roy, it only appears that he was a capable
officer and he dealt with the 1law and order problems
efficiently which antagonised some of the members of the
political party and also student organisations and because
of this with the change of power they took the advantage by
influencing the new Government. These averments, in our
opinion, are not enough to come to a conclusion that the
order of cancellation of his promotion was actuated by
malafide intention of any oblique purpose. As held by the
Apex Court the allegations of malafide action has to be
proved. These vague and bald averments made by the
applicant, in our opinion, cannot indicate that the order
of cancéllation was on the’ basis of malafide intention.
This applicant had also made an averment that the then
Legal Remembrancer gave his opinion without any basis with

the sole idea of his future prospects in the service. There

is nothing on the record to show that such report was given

for that purpose. We have looked into the report. The
report of the Legal Remembrancer indicates that he had gone
through the various provisions of the relevant rules and
the surrounding circumstances. It is really unfortunate
that the applicant had made such aspersions to a high
official of the Government without any basis or without
making any attempt to prove the allegations. The applicant
has not made those officers, including the Legal
Remembrancer parties to the case. Besides, the applicant
had made the allegations of malafide without any proof. In
our opinion this ought not to have been done by

the applicant who 1is placed in a very high position
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position of a disciplined departmenf. We hope and
trust, in future, the applicant may not make such
aspersions to another high officer without there being |
any basis. When we asked Mr B.K. Das, learned counsel
for the applicant, Shri A.K. Roy, about the basis of
the averments that the then Legal Remembrancer
submitted the report with the sole idea for his future
prospects in his service career, the learned counsel
‘for the applicant could not show anythiﬁg in this
regard. The applicant in O.A.No.236/96,u Shri T.P.
Chakraborty, however, did not make such strong
allegations against the officers. At any rate, on Qoing
through the averments made on the point of malafide we
find that there iis not sufficient materials before us
to come to a conclusion that the entire action was
vitiated by malafide intentién. Therefore, the

applicants fail on this ground also.

34. Taking into consideration' the entire facts as
stated above we are of the opinion that the Government
thought that the promotions given to the sgix officers
were not in accordahce with the provision of rules.
According to the Government the creation of the ex
cadre posts was beyond the 1limit. It is true as
submitted by the learned counsel for the applicants and
not opposed by the learned Advocate /Gene:al, Assam,
that the 1limit had already exceeded ppiof to the
promotions given to the applicants and four others.
That, however, does not mean that such illegal
procedure should be allowed to cqntinue. At least this
was the view of the present Government. This may be
taken as a policy decision to which fhis Tribunal may

not interfere with. The learned Advocate General had

submitted..... .
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submitted that the Government only wanted to review the

"entire actions for which the impugned orders hagd been

passed. On the face of it and on the basis of the reports
given by the Legal Remembrancer, prima facie, the
Government was satisfied that the Creation of the ex cadre
posts was not as per rule and that is why the impugned
orders had been passed. The learned Advocate General
further submitted that it was nothing but a review of the
entire matter. Therefore, we do not findg anything wrong
in it. If on review the Government finds that the creation
of such posts is possible as per rule, surely, the case of
the applicants will be considered. as submitted by the
applicants they are efficient, hones ang capable officers,
if that be so, there is no impediment for them to occupy

the promotional posts.

35. In view of the above we do not find any merit in
the applications. . Accordingly we dismiss both the
applications. However, the .respondents may review the
entire matter regarding promotion of the applicants by
creating the ex cadre posts. If on review it is found that
the said ex cadre posts could be created as per rule, the
respondents shall consider the case of the applicants and
if they ére found suitable for promotion they shall be
given promotion strictly in accordance with rules. While
reviewing the matter by the respondents they shall not be

guided by ény of our observations made in the order.

36. In the facts and circumstances of the case we make

no order as to costs.
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BETWEEN

1. Shri Ashim Kr. Roy ;, 1I.p.s.

Inspector General of Polise, Assam
(now reverted) Presently on leave at
cachar High School Road,

HLkhio)a, ﬁjluh«r-K.2, Assan

ovttoootoooApplicantc

¢ Kbh<Se WA Iay j\f—i C{AJ{ Secch;vr .

of Assam Home ang Political Department, Dispur.

Ulubari,»Guwahati,

Snd . he‘mes:vJ’cA by
| ‘ he dovt., of Ind‘ia Ministry
of Home Affairs, NeWrDeyhi
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.the Govt, of Assam, Dispuyr,

...........Respondents.

%tdcco3.o



DETAILS OF APPLICATION

Particulars of the order against which the application

is made :- .

i) Notification No. HMA 224/96/16(e) dt. 29.6.96

issued by the Deputy secretary to the Govt. of
Assam Home (A) Departmetn, Dispur.

ii) Notification No. HMA 22/96/Pt/6 (e)
dated 2.7.96 issued by the Secretary to the

Govt. Assam, home etc. Department, Disput.

JURISDICTION OF THE TRIBUNAL

The applicant declares that the subject matter of the
order impuyned in this case is within  the

jurisdiction of the Hon'ble Tribunal.

LIMITATION

The applicant declares that there is no remedy

~available tot he applicant under the service rules

for redressal of his grievences and as such the bar
provided under Section 21 of the Administrative
Tribunal Act, 1985 is not applicable In the instant

case,

FACTS OF THE CASE -

6.1 The applicant was initially appointed to the
Assam Police service (A.P.S.) as. a Depdty
Superintendent of Police in August , 1996 on the
basis of combined competitive examination conducted
by the Assam Public Service Commission . He was
promoted to the senior scale of A.P.S. in 1975 and in
1984, the applicant was nominated to the 1Indian
Police service (I.P.S.) and = was latfer

Contld 4
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promoted to the supertime scale of I.P.S. and posted as
Depuﬁy Inspector General of Police,4Central Western Range,
Guwahati. By an otrder dated 8.3{96, the applicant was
promoted to the rank of Inspector General of Police + Law
and order and in-charge of Central Western Range, Assam,
Guwahati.

6.2 That the applicant has an unblemished service career
and his proficiency in tackling law and order and curbing
insurgency brought him various distinctions including the
Indian Police Medal for Gallantfy in 1969 and recommendations
for meritorious service in 1994, He also received high

appreciations when he was posted at Srinagar and Amritsar on

~deputation to the central Reserve Police Force under the

- Govt of India for effectively dealing with terrorism which

was then convulsing the states.

6.3 That in view of his ability in cdntfollingi‘crime and
maintenance of Law and -order, the Govt. of Assam have always
posted the applicant in the most tumultuous districts and
Ranges to meet the reqdirement of public interest. However,
his strict lawful actioné, in the discharge of his duties on
many occasions dissatisfied some political and student
leaders who found it difficult to achieve their narrow
political aims. These leaders at times came out almost
openly through press, postering and by other means inéluding
rallies demandinygy actions against the applicant and having
failed to achieve that, took advantage of the chanye of
Govt. and influenced the Goyt. machinery to harass the
applicant either by takihg departmental actions on false and

 frivolous charges or by restraining the Govt. from allowing

him to move up on the promotional ladder. The applicant
states that when the new Govt. led by the Asom Gana Parishad

:came into power in 1985 following the 'Assam Accord' the

same plitical and Student activists were successful in

‘influencing the Govt. machinery to initiate a departmental

proceedings on some ' false charges. But the said

Contdo - 650 .
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allegations/charges were ultimately found to be baseless and
the proceedings had to be dropped . The A.G.P. Govt.
initially ordered the suspension of the applicant aiming
towards his dismissal, but the Govt. of India did not agree
fwith the unfounded order of suspension so passed by the
State Govt. and instead, posted him as Commandant, 76 Bn.
Central reserve Police Force at Srinagar on deputation where
he showed examplary courage ln dealing with the lnsurgencyf
which was then beglnnlng to grip the valley.

An extract of the paper report with its translated copy
urging upon the Chief Minister to take action against the
applicant is annexed as Annexure - 'A‘ to the application
for perusal of the Hon'ble Court. The applicant craves leave
of the Hon'ble Tribunal to produce some other similar paper

reports at the time of hearing of this application.

6.4. That to combat the recent growth ~of violent
activities and to arres% the increasing rate of drug -
trafficking and other unlawful activities including
insurgency throughout the State of Assam, the Govt. of Assam
in exercise of its own power and under the second proviso to
Rule 4 (2) of the I1.P.S. (Cadre) Rules 1954, created the
follow1ng 6 (51x) ex- cadre posts in the rank of Inspector
General of Pollce for a period upto 28.2.97 with effect from
E§é>ﬂaéte' ofmgéntértalninment in the 'scale of pay of Rs.
5900-6700/~ vide Govt notification NO. HMA. 175/96/4 dated
6.5.96.

(1) Dbpirector Prosecution - 1
(2) I.G.P. (0.S.D.) - 1.
(3) I.G.P. (Re-Orgyanisation)- 1.
(4) I.G.P. (Western Range) -~ 1.
(5) I.G.P. (Eastern Range) - 1.
(6) I.G.P. (Law and order) - 1.

6'
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Copy of the aforesaid Govt. notification dated 6.5.96 is
annexed as Annexsure - 'B' to this application.

6.5 That pursuant to the aforesaid creation of 6 (six)
posts of I.G.P. , the applicant along with the following 5
(five) D.I.G. of Police were promoted to the rank of I.G. P.
on being selected on the basis of merlt and with due regard
to senlorlty :LTheyAwere posted in the follow1ng places as

‘shown against their names by six Govt. notifications vide

No. CS(Con) 1/96/8 to 8 (f) dated 8.3.96.

1) Shri A.K. Sahu I.P.S Director, Prosecution
2) Shri Subhash Goswami IPS. Officer on Special Duty
| in the rank of I.G.P.
3) shri D.K. Pathak, I.P.S. I.G.P. Eastern Range.
4) Shri R. Kumar, I.P.S. I.G.P., Western Range
5) sShri T.P. Chakraborty, I.P.S I.G.P. i/c. Reorganisation
6) Shri A.K. Roy, I.P.S. I.G.P. , Law and other
(Applicant). incharge, Central Western

Range, Guwahati

A copy of the Govt. notification dated 8.3.96 is annexed as

Annexure - 'C' to this application.

6.6. That on being appointed on promotion as I.G.P. Law
and order and incharge CWR. , Guwahati, the applicant
joined the said post on 9.3.96 and worked as such till
12.5.96 when he applied for 7 days casual leave followed by
90 days earned leave on medical ground whlch was duly

N TSRS LT . e oo

granted to h1m1v1de Govt. notlflcatlon No. HMA/IPS/llO/Pt.
l "dated 12.5.96 and in his place Sshti T.P. Chakraborty,
I P.S. was app01nted as I.G.P. P CWR vide  Govt.
notlfleaLJon No. HMA 280/94/28 dated 20.5.96.

I

A copy of Govt notification No. HMA/IPS/110/Pt.l dated
12.5.96 and notification No. HMA 280/94/28 dated 20.5.96

are annexed as Annéxure 'D' and 'E' to this application.
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6.7, That the applicant states that the six posts of I.G.P
sanctioned temporarily by the AGovt. of Assam vide its
notification dated 6.5.96 were created on the basis of a
formal proposal sent by the D.G.P. , Assam and after an
objective assessment of the nature of the duties and
responsibilities attached to the post in comparison to
those attached to the cadre posts and the same are within
the: limits provided under the Indian Police Service
(Fixation of cadre Strength) Regulation, 1955 and - the
Indian Police Service (Cadre) Rules, 1954. It is pertinent
to mention here that the 1I.P.S. (Fixation of Cadre
Strength) Regulation, 1955 earmarks 42 number of posts in
the rank of S.P./Addl. SpP/Commandant etc. for the Assam
Cadre of I.P.S. and out of which only 34 officers are
available and out of those 34 posts-9 officers are posted
against the non-cadre posts like Foreigners Registration
Officer (FRRO) Commandants of the A.P.T.F., Superintendents
of Police Border, Superintendent of police of the newly
created districts etc. and therefore there was no over
utilisation of the ex~cadre posts. On the other hand, theré
are 30 posts earmarked for central deputation in the Joint
Cadre of Assam-Meghalaya and against that only 26 posts

{ have been utilised and therefore it was well within the

\competenCe of the State Govt. to create the 6 (six) posts

I
wof I.G.P. which were done validly taking the public

i)
linterest into consideration. The posts so created are still
valid and in existence and not cancelled and/or modified by
the Govt. The appointment of the applicant in the newly
post of I.G.P. Law and order i/c CWR, was also done on the
basis of merit with due regard to seniority of the
applicant vis-a-vis others in the Civil list prepared by

‘the Govt.

The applicant craves leave of the Hon'ble Tribunal to
produce details of the posts held by the cadre officers of

-the cadre at the time of hearing of application.
MRS ,
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6.8 That in the meantime the new Govt. led by the A.G.P.
came into power in Dispur in May'96 after the Assembly
Election in April'96 and suddenly, without any rhyme or

reason and without giving any notice to the applicant, the

" Govt, ‘cancelled ‘the notif;cation dated 8.3.96

(Annexure-'C') by which the applicant was promoted to the
rank of I.G.P. , vide notification No. HMA. 224/96/16 (e)
dated 29.6.96 though he ‘worked in that capacitymfggtgggg
than two months, thereby reverting and reducing the
appiicant'to the rank of D.I.G. of Police in violation of
the principles of natural justice.

A copy of the Govt. notification dated 29.6.96 is annexed

as Annexure - 'F' to this application.

6.9 That thereafter the Govt. by separate notification
No. HMA. 224/96/Pt/6 (e) dated 2.7.96 passed an illegal
order by which the order of cancellation of his promotion
dated 29.6.96 (Annexure-'F') has been given retrospective
effect by continuing him as D.I.G. (CWR) Assam, which he

held prior to his promotion.%r. picovt besdug asgneived by -

ofonsand onders, &.’wk& a ﬂGP"(Slv-"ﬁl:‘A» A Cl'\.(‘,& S¥end aw (1% 9L bub
Ll A’o,&,‘r MO A0 A s bt folcew o D= candk n_,_en::a:v‘r(;‘w‘

A copy of the notification dated 2.7.96 is annexed as
Annexure - 'G' to this application. A4 copy G M represertotion L
U-F.98 A olso ovmvered an Anneeu, ‘H' (3 Thaas applicata,

6.10. That the applicant states that the order of. the
Govt. dated 29.6.96 cancelling his promotion to the rank of
I.G.P. after he worked in the said post for 2 months 5 days
and order dated 2.7.96 giving the said order a
retrospective effect are absolutely illegal and based on
ext:gqgggg_gggiiggfiﬁigps. The orders by all implications
are punitivé in nature and since it has also a civil
consequence, the Govt. ought to have ¢iven prior notice

before issuing the order.

6.11. That the applicant states that the posts created by
the Govt. are also ex-cadre posts and the second proviso
to Rule 4 (2) of the Indian Police Service (Cadre) Rules

TR e e

empowers the Siéte Govt. to add fq;_gﬁper;od not exceeding

ot e

one year and with the approval of the Central Govt. for a

PR s T e —
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further period not exceeding two years, to a State or Joint
Cadre one or more posts carrying duties and

responsibilities of a like nature to cadre posts.

6.12. That the applicant states that ever since the new
Govt. came into ‘power following the recent Assembly
election on April, 1996, he has been gettlng innumerabloe
anonymous phone cals threatening to teach “hin a good lesson
alleqlng ‘that he wgnt against their personal interest and
the applicant believes that same group of ‘leaders who
earlier influenced the then Govt. in 1985 to suspend and
initiate a departmental proceeding agains the applicant,
but could not succeed have became active again and

~successfully influenced the Govt. machinery to cancel the

promotion order dated 8.3.96 reverting the applicant to the
post of D.I.G. of Police. The impugned order therefore is
the orders dated 9.6.96 and 2.7.96 are set aside the
applicant would suffer an irreparable 1loss and injury
inasmuch as there would be stigma on his otherise
unblemished and excellent service career.

— ,

6.13. That the applicant states that in the context of
what has been narrated above, it is apparent that there was
a crusade againet the applicant simply becaiise as a loyal

<Pp11ce officer when he was entrusted with the task of

dealing " with pro-violent demonstrations of the press,
defience of the prohibitory laws and the unlawful
activities of the militants and insurgents within his
jurisdection, he exercised his lawful power with all
stringencies which naturally antagonised the opposition
plitical parties. The militant sand the press alike raised
their voices against him day in and day out and carried on
a personal attack to belgttle him in the eye of the people
. One of many such inflamatory write ups appearing in the
news papers has been incorporated as annexure to this

application. This hostile and vindictive attitude was nursed

Contd..%O..
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by all the opposition political parties including the Asom
Gana Parishad which owes its inception to the by gone
ayitation of Assam on foreigyners'issue and which is now at
the helm of the govefnment in the state. The present
militant outfits operating in Assam which have now become a

L i o i

frankensteln to thelr own 1nterests are also up in arms

e e T T

agalnst hln with the support of a sectlon of the press and
the people who are opposed to him in the administration. If
the records are called for proper scrutiny of the eveﬁts
and the administrative notings recorded in the secretariat
files, it would be apparent that the Commissioner &
Secretary. Home and Political Deptt. for the purpose of
appeaping the present Govt. partlcularly made a lony note
1n the Secretarlat flle aiming at the applicant alone and
also pointed out that upon his alleged disagreement with
the then Chief Minister/Chief Secretary, he wanted to go on
leave. But in fact he did not go and simply forwarded his
fanciful notes to the Additional Chief Secretary,
sugyesting to seek opignion of Legal Remembrancer under
orders of the Chief Minister and the Legal Remembrancer in
turn being ambltlous of hlS future prospect made a similar
long note most. of which are legally not sustalnable. But

"ultlmately he suggyested a review of the whole matter,

because of the fact that there was a proposal not only for
the applicant alone, but for five other officers were also
mooted out to which the Legal Remembrancer did not write a
51ngle llne in his notes. The proposal for review made by
the Legal Remembrancer was approved by the Addltlonal Chief
Secretary on the same day i.e. on 29. 6.96 and 1mmed1ately
on “the second. para of his notes, he has passed the order

?gfor cancellation of the promotion for all the six officers,

for which the notification has been issued. A respect for
the elementary principle of Natural justice atleast is to
be shown by the bureaucratic set up of a democratic Govt.

if rule of law is to survive. Ex-facie it shows that the

present State Govt. more particularly the Additional Chief

Contd..l] .
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1

is not prepared to pay that llttle respect for the rule of law,
zEe~;e;ultant effect of it is that the six I. S.G.P. , holding
the newly created ex-cadre posts including the applicant was

hastllyrreverted v1ndlct1vely with a clear extraneous motlve to
51255;{ the rulllng party ‘and the vibrant press and some
Lnterested political leaders. All the aforesaid notes would
show that there was no formal decision of the Govt. in
cancelliny the promotion order and the decisiop was a perverted
decision which is no decision in the eye of law.

{

GROUNDS

7.1 For that the applicant having joined the post of I.G.P.
and worked in the said post for more than two menths pursuant
to his appointment after creation of the said post, the Govt.
could not have passed the impugned orders dated 29.6.96 and
2.7.96 without first giving him a prior notice violatinyg the
principle of natural justice and as such the same are not

sustainable in law and liable to be set aside. /

7.2 For that the Govt. has no 1lawful authority to
prejudicially affect the rights of the applicant to hold the
post of I.G.P. resrospectively by a mere executive fiat
ptherwise than by his consent, more so when no provision of law
has authorised the Govt. to do so and as such cancellation of
theapplicant's promotion by the impugned order dated 29.6.96
and by giving it a retrospective effect vide order dated
2.7.96, the post in which he has already accrued a right and
enjoyed the benefit thereon, are not sustalnable in law and as

such liable to be set aside and quashed.

Cmtd- . 0120 .
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7.3 For that the settled position of law being, when
any administrative order is 1likely to entail civil
consequences or otherwise affects the right of citizen,
it is necessary to observe principle of natural justice
béfore passing such an order and as the same is
violated in the instant case the impugned orders dated
29.6.96 and 2.7.96 cannot sustain.

7.4 For that the cancellation of the order of
promotion was not permissible in law for the reason
that upon joining of the applicant pursuant to the
promotion, that order had worked out and having thus

spent itself, was no more available to be cancelled.

7.5 For that the impugned orders have been passed
mala fide and on extraneous consideration and as such

the same are liable to be set aside.

7.6 For that the impugned orders are illegal, unfair,
irrational and arbitrary and violative of Article 14,

'16 and 21 and 311 of the Constitution of India and as

such cannot sustain.

7.7 For that appointment of the applicant is guided by
the All India Service Act, 1951 and the rules and
regulation framed thereunder and no rule or regulation
empowers the State Govt. to céncel the appointment to
the post of I.G.P. so made and as such the impugned -

orders have been passed in excess of itwu jurisdication.

Contd..l3..
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7.8 ‘For that the decision arrived at, as the records
would reveal,lto revert the applicant to the rank of
D.I.G. from I.G.P. is a perverted decision beiny passed
on consideration of extraneous materials and in mala

fide and arbitrary exercise of power and as such the
impugned orders following the said decision of the
Govt. beiny no decision in the eye of law is not

sustainable.

7.9 For that the applicant has a legal , subsisting
and enforceable right which has been violated by the
Govt. and as such the impuygned order cannot stand and

liable to be set aside.

7.10 For that in any view of the matter the impugned
orders are not sustainable in law and liable to be

yguashed.

DETAILS OF THE REMEDIES EXHAUSTED

The applicant declares that he has no remedy available
to him under the rules regulation framed under the All
India Service Act, 1951 or any other rule of the Govt.
and the remedy in filing the instant application u/s. 19
of the Administrative Tribunal Act is the only
effective and efficacious‘ remedy available to the

applicanp. < fanevor ,&{L:A 2o Me n:;,cmb:(z'd,‘ s DN O'Vv\‘gf& Leerd A7
A Grorc) ASsavm b F Ak itk 4d of o(,‘ogfw ) As{) A-o.,gwjaMa

MATTER_NOT PREVIOUSLY FILED OR PENDING JN ANY OTHER
coudy

The applicant declares that he has not filed any other'
application, writ or suit regarding the grievances in
respect of which the application is made before the

Tribunal.

Cmtd. . 014. .
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RELIEFS SOUGHT

" Under the facts and circumstances stated above,

the applicant prays that the Hon'ble Tribunal may

be pleased to

i)

ii)

iii)

iv)

to admit the application, call for the
records particularly the office notes in
which the Respondent No. 5 has made various
correspondences with the legal Remembrancer
with regard to the applicant's promotion as
stated in paragraph 6.13 of this
application. : |

after hearing the parties and perusal of
records set  aside/quash the impugned
notification dated 29.6.96 and 2.7.96

(Annexure - 'F' and 'G')

direct the respondents to allow ‘the
applicant to continue in the post of I.G.P.
Law and order incharge , C.W.R. in which he
was working‘and from which he availed leave
as granted by the Govt.

grant the cost of the application and/or any
other reliefs to which the applicant may be
entitled under,the facts and circumstances
of the‘case;

INTERIM ORDER PRAYED

Pending final decision of the application, the

applicant seeks ‘issue of the following interim

crder

-

Conf.l' - e 0150
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to stay the operation of the impugned
notification dated 29.6.96 (Annexure-'F')
and dated 2.7.96 (Annexure-'G')

to direct the Respondents to allow the
applicant to join in the post of I.G.P., Law
and order, incharge C.W.R. on expirty of his

leave.

PARTICULARS OF THE I.P.O.

2.

3.

4,

'I.P'..O. NO. 0‘y34 683 9

Date of Issue V0.8, G4

Issuing Post Office &P Q Lwosotad »

Payable at ngga%buxf'

LIST OF ENCLOSURES

2.

I.P.O. No. 08/ 246234

Other documents detailed in the Index.
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VERIFICATION

I, shri Ashim Kr. Roy , I.P.S., Son of Late Nripendra
Nath Roy, aged about' 56 years, presently on leave at
Cachar High School Road, Itakhola, Silchar-2, do hereby
verify and state that the statements made in paragraph{
5. 6145 €3 6F.6160¢- (3,76 L%i{%' 31;?\‘,& to my knowledge and
those made in paragraphs £ 4, 65, &6, 68,49 (L ay (3 |
are true to my information derived from record and I

have not suppressed any material facts.

And I sign this verification on this )g /< day of 57Wf
1996 at Silchar. '

Contd;b . 017. .
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. -Anexure -~ A,

4

Transiated oopye.

ASHIM FOY AND OTHER FIVE PROMOTED WITHOUT POSTS.

WILL THE CGHIEP MINISTER T2KE ACTION 2

Pratidin News
'_ .Gawaha'ti, 10th June s
sgme unprincipled actions of the previous Govt.
‘have destroyed the entire poiice administration.
Eppointment as1d promotion made illegally has made the
police administration inefficient. By acquiring
huge favour by pleasing the Gﬁvt. some pblice
offikal s have blmughlt dowr the image of the
adninistratioﬁ- to éuch a1 . exteat that unless the
new Go\}t._vtakes pmompt action into it, thea this
vast ﬁ)rc_:e of over forty thousahd of policemen
woul d £ail to pmtect th_e life ad liberty of fﬁe
citizense. |
while referring to the fzilure of the police |
to déa:l, with the law and order situation of the |
state, a poliée source saidg, if syoophaicy is the
yardstick of efficieicy, then no efficient policeman
- would b2 asble to fuaction without political
interference., |
It ‘ivs noteworthy thst just before the election,

the late Hiteswar Saikia and his affectionate
Arm-Ranju-Nirarjanr have create'd a histoxry by
promoting six D.Is.G.without any post a‘ndl two of

" whom had no eligibility defying administrative

?S\M v \ ) rulesececece



rfules and policies which resulted in misuse of
a@ministrative power on the one had ad loss of

revenue on the other. The.said D.Is.G are AK.Sshu,

suthash Goswani, 4 D.K.Psthdc. R.Kumar &4 the most familief

persons of the people of Assam shri Ashim Roy ad

Tarapada Chakraborty It is pertinent to mention that

a.ke Ashim Roy, Tarapada Chakraborty was aleo a member.
0% IsPeSe OFf 1980 batch. They hqve deprn.ved officers,
1ike 'Deshmukhya' and others who are senior to him only
becau's:e ‘they ‘ouid please the Govt, | °
e Sumrlsmrﬁy, there was N0 post to acoommodate

thege six D.I.G, on their promotion as I.GeP.. a&1d such ST
postsl age yet to be created. ‘Therefore, the Govt. is
finding it di ficult to find out as to what. omcednre

was acbpted in pmmot:mg thege officers.

The sources further revealed thst thé proposal

sent from the D.GP's o“.n.ce for promotion of six

D2l Gse was’ not only approved overnight, but the said

aoprova.'l. was received in the D.G.P‘q office along with
the mrmal ‘order of oromot:s.on to the utterios surpri.se
of everybody in the office. ‘I‘heremre, it is aooare‘lt
that the entire‘pmce« was done wder heavy nol itic.,.'i
intere;.ereace a1d oon coa.racy. |

on - the other hag, it. was stated that the

mtl-oorruotmvl braach was making an enquizy again'-:t

-

1 t tm .‘......\
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two'of the aforesaid police officers gid to pmm@éJ

such bfficer.s inwived in the porruption cases, clearaice
from the said braich wad necessary. But sach admi'nistra-\
tive reguirement was ignored Ly the mighty pba’h of -
arunaday, Raiju, Niranjan ad the powei: of Chief Minister

Hiteswar Saikia. The sources suspects transactionx |

 of lacs of rupees over this illegal promotion prier to

‘the electinn,

There was also some mixed reaction on yet gnother
matter. It was stated that these nosts were created With
a view to makesh thé police department more capable and
sti@'nger to curve the increasing rate of extremist.

activities, But the inner circle of the police departmeht

'ig asking as to how the illegal pmmotion done in the

oonfideutial fi1e of Chief Secretary without going
thmugh the Home D@artinent haé helped to curb the
extremist activities or to make the police strenger. . -

It was\alfi.eged that sud’l actio:‘.l has bmught '(bvm
the morale of the entire police frce and the officers who
are always dewted to their dutieés have expressed an
o;;i‘nic;n that eaquiries should’be'held in the matter of
such promotions | |

It seems that the Govt. have been giving mueh
importsnce to the police sn@ the Home Department, It is

alleged that the present Govt. is not very satisfied with

the...occﬁ ¢
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‘the Home Commissioner chri Rso fr some of his actions

Quring the previous Govt. and because of that the
Additional Chief s<§cretaxy .shr‘i C:P._Misr'a has been given
the additio‘n al charge of Commissioner of Home.
sl'a'rivMisra is known as a1 able adn'inistrato;.' Therefore
the oohcemed people .a'fe iequired to wait for some
. ‘ time more to know the rle that would be played to
" bring back the gemoralised police a1d mzke th.e department

. .able °
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o /,}JJf\ GOVERNMENT OF ASSAM '-&-Q\ \\ % \\\
> e o ' HOMBE (A) DEPARTMENT. X .
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SRS Q‘ / urJ}ﬁ ouuun BY THE GOVERNOR \ VT (Q) \§
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N qs(con)

Ny .CS(Ccon),

2. C8 (Con)

i2.CS(CAn)

oy ~ / ‘,L ) b % //

Da#ed Dt»pu54 th Bth March, 1996,

1/96/8 hri A.K. Sahu, 1Ips (RR-75), Deputy

Inspector.General of Police (TAP),'Dergamn is .

promoted to the rank of Inspector General of Police é&@

i

« 1n the pay scale of Rs. 5900-200-570A/— 0 .M. and

- pasted as Director, Prosecution with Ha. at

Guwahati with effect from the date of taking ~ver

rharge,
1/96/8(a) : Shri Subash Goswaml, 1P3 (RR-77),

Deputy Inspector General of police . (B), NAssam is

i
promoted to the rank of Inspector General of Police ;
Q : :

in the pay scale of Rs, 5900~2‘O—6700/—D.M. and

prsted as Officer-On—Speéial Duty in the nffice of

the Director General of police with effect from

the date of taking over charge, ¢
.1/96/8(b) : Shri D.K. Pathak, 1PS (RR-790), Deputy
Inspector General of Police (BRrR), Jorhat is 1 !

‘
pramoted ta the rank of Inspector éoncraj OF o
Polire in the pay scale vf Rs. 5900-200-6700/-p .
ald posted as; Inspector General of prolice lnuhuggq
of“Eastern Range with Hq. abt Jorhat wlitlhy o fee

*
from the date of taking over clhia;ge,

-~

1/96/8(¢) ¢+ Shri R. Kumar, 1P5 (RR-80), Depuly :

I
Inspector @eneral of Police (SR), Silchar is ’
promoted te the rank of Inspector €eneral of police !

ST |
in the pay scale of s, 5900-200-¢700/~ P M. and
pAasted as Inspector General of Police I over all ‘

' [and !
eharne nf ‘the Western Range/of the B.ALCL Aarea with i
Hg. at Kokrajhav with et fect freoan Fhie vlat o oof
taking over chargn.
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P P Ll s s Mnerugs; C
o /,}JJf\ GOVERNMENT OF ASSAM '-&-Q\ \\ % \\\
> e o ' HOMBE (A) DEPARTMENT. X .
L - . \.‘
SRS Q‘ / urJ}ﬁ ouuun BY THE GOVERNOR \ VT (Q) \§
. Moot AW ’W,\\QJD
" SR NOTLLlLArLUN PN A

N qs(con)

Ny .CS(Ccon),

2. C8 (Con)

i2.CS(CAn)

oy ~ / ‘,L ) b % //

Da#ed Dt»pu54 th Bth March, 1996,

1/96/8 hri A.K. Sahu, 1Ips (RR-75), Deputy

Inspector.General of Police (TAP),'Dergamn is .

promoted to the rank of Inspector General of Police é&@

i

« 1n the pay scale of Rs. 5900-200-570A/— 0 .M. and

- pasted as Director, Prosecution with Ha. at

Guwahati with effect from the date of taking ~ver

rharge,
1/96/8(a) : Shri Subash Goswaml, 1P3 (RR-77),

Deputy Inspector General of police . (B), NAssam is

i
promoted to the rank of Inspector General of Police ;
Q : :

in the pay scale of Rs, 5900~2‘O—6700/—D.M. and

prsted as Officer-On—Speéial Duty in the nffice of

the Director General of police with effect from

the date of taking over charge, ¢
.1/96/8(b) : Shri D.K. Pathak, 1PS (RR-790), Deputy
Inspector General of Police (BRrR), Jorhat is 1 !

‘
pramoted ta the rank of Inspector éoncraj OF o
Polire in the pay scale vf Rs. 5900-200-6700/-p .
ald posted as; Inspector General of prolice lnuhuggq
of“Eastern Range with Hq. abt Jorhat wlitlhy o fee

*
from the date of taking over clhia;ge,

-~

1/96/8(¢) ¢+ Shri R. Kumar, 1P5 (RR-80), Depuly :

I
Inspector @eneral of Police (SR), Silchar is ’
promoted te the rank of Inspector €eneral of police !

ST |
in the pay scale of s, 5900-200-¢700/~ P M. and
pAasted as Inspector General of Police I over all ‘

' [and !
eharne nf ‘the Western Range/of the B.ALCL Aarea with i
Hg. at Kokrajhav with et fect freoan Fhie vlat o oof
taking over chargn.
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\p\do.ceiton).l/96/8(d) : Shri T.P. Chakrabarty, IPS | (SP5-80), 9‘,_,’?
|

Deputy Inspector General of Police (R), Assam is !

€1 promoted to the rank of Inspector General of police
7. .

" 'in the pay scale of Rs.45900:200—6700/-_P.M; and

o ‘ posted as Inspector Generaj of Policé,llhcharge of

Police Recrganisation with Hg. at Guwahati with effect |

from the date of taking over charge,

NO.w " {Con).1/96/8(e) SQri A.K. Roy, IPS (SPS-80), Deputy

Inspecto: General of police (CWR), Assam is promoted
to the :

“ink of Inspector General of Police in the péy

Scale of Rs. 5900-200-6700/- p.u, and. posted as

Inspector General of Police,

Law and Oréer with Hg.

at Guwahoti with effect from the date of taking

charge. He will also remain f% charge'of the Central

Western Range in addition to his own duties,

NO ©"icon).1/96/8(f) In the jnterest of public service,

ever

Shri W.Ao,

B e Y

IPS (RR-82), Députy Inspector General of

Police (WR), Kokrajhar .s rapsferred and posted as

" Deputy Inspector General of Police (SR), Silchar with

effect from the date of taking over charge, vice

) Shri R, Kurar, Ips prOmotqg,

e o e T

Sd/- B, Sarma, : .
Deputy'Sehretary to the ‘Govt. of Assain,
’ Home (A) Depaptment.,

Me:. TO.CS(Con).l/Uj/”—g Dated Dispur, the 8th March, 1996,
Corv o i ,

1. The Accountant General,

Assam, Shillong)
2

The Director General & Tnspector General of Police,

Assam, Ulubari, Guwahati-7 .

3. The Secretary to the Govt. of Meghalaya,Home (P) Deptt,,
Shillong.

4, The Under Secretary ve the Govt.,
Home Affalrs, New Delhi,

5. The Director General &
Meghalaya, Shillong.

6. The Inspector General
of Police

of India, Ministry of
Inspector General of Police,

of Police/Deputy Tnspewrior Cousval

——.—-—.——-—.__---——__..._.._. LI —

-

contdas .../~

)
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The Supdt, of Police/Commandant _____ —— -
The p,s, 4, Chief Mininter, Assam. :
The p Ry 10 Aviges 4, Chier Miniate,- Asaam,

Assam,

The p.s, to Commissioner/Beéretary;'nbme.(
Shri ,

The Superinte ndentg, hAEs?xm—GEvf. “PressT Bamunima idan,
Guwahati.2g for publicatiop of the notification,

The p,3, (n Mief Secretdrﬁ%ﬂddl. Chief Secretary,

By order etc.,
NGNS A DY I |
Deputy Secr-hé&j“touthe God - of Assam,
) Home (p) Department, 8’346?6

e ——— \.
.
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7)&; ANNEXURE - |y

%

GOVERNMERT OF ASSAM -
HOME (Az DEPARTMENT
4.2 ] '

| ' GRDERS _BY THX GOVERNOR
| BOTIFICATION
‘Dated D‘.Spu:'thﬂ 10th m. 1996.

1

Ko, MMA(1PS) 110/P%,1/12 1 Subject to admisaibility, Bhri

A ROy, IPS, Inspector Uaneral of pollece
(La)h},s granted 90 (ninwty) days Zarned

. leave for a period with effzct from the _

- dste of availing on’medical ground vnder

AIS(leave) Rules, 1955 a8 amendsd.

The Officer would have contimied
to hold the same post but for his proceeding
on leave and there is every likelihood of the

Officer returning to the same post on epiry
og IQQVQ- ‘

i v w- Be Sarma,
: Deputy S8ecy, to the Govt, of Assam,
Home (A) Départment, '

Memo Ko, m.(m) 110/Pt.1/12~A. Dtd.Dispur.thO :loth }w' 19969
Copy t0 = -

1. The Accountant General, Assam, Shillong,

2. The Director General of Police, Assam, Ulubari,
Guwahitie 7, .

'3, Bhrl A.X, Roy, IPS, Inspector General of Police(L&D),
Assam, Rehabari, Guwahati- 8, ' ‘

By order ete,,

w 161517

\~ Reputy Secy. to the Govt, of 'Assan,
Ayu ¥ (. Bome (A) Department, -,
G TR |

Y)LM M “,o A 0 ot

o A |
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T i@% )
t‘ & . ) 1‘% vl . % .
. _ GOVERNMENT OF ASSAM ' : );/P b

HOME (A) DERPARTMENT -
Ve e K '

P
e

ORDERS DY THE _GOVERNOR
NOTIFICHTION

Dated oié%ur,the 20th May, 1\36\\\

Ne. HMA. 280/94/28 - In the. interest of. public service, Shri
©.P. Chakrabarty, IPS (sas-ao), Insoector
General of Police (Reorganisation), Assam
is transferred and posted as InopLCtOE
General of Police in charoe of Central
Western Range, Assam.with effect from
the date of taking over charge and until ‘
further orders vice shri h.K. Roy, IPSs f
who has proceeded on leave.

Deputy Secretary to the Govt .0of AHsSam, i
Home () Department.

Mémogmo.amn._280/94/28-A, bated Dispur,the’ 20th: May, 1996.

' X
l The Accountant Genaral, Anssam, Shillong.

.2+ The Director General & Inspector beneral of rolice,

ffﬁAssam,:Ulubari,‘Guwahati— 7.

3, The Under Secretary to the Govt. of.India, MiniStry'oﬁ
Home Affairs, New Declhi.

4. The Under Secretary to the Govt of Meghalaya, Home
(Police) Department shillong.

BS.Shri T.0. Chakrabarty, s, M Inqp. Genexal,of police
(R), Assam, Ulubari, Guwahatd—= 7 N e v

6. The P.S. to Chief Minister, Assam, Dispur.-
7. The P.S. to chief Secretary, Assam, Dispur.

8. The P.S. toO Commissioner & & ecretary to Chief Minister,
ussam, uispur.

9. The P S. to COmmissioner & Secretary, Home Deptt,,"f
Assam, Dispur.

10. The‘e S. to Secretary, Home Deptt., Assam,’ L ispure.
11 The InSpPCtor (J(.neral Of ’)Oliceo.ooooonoooooooooooo :

.QQQQIOCOOOQCOOCOOICOOC..Q....l....'......'.. f

12, The Deputy Inspector Gencral of >olice..............

......‘.‘\O‘.'......'.....'...l"".....'..................’.

13. The Su.pdt of v)O].j.(:(.r/(.zOl'\'"’l'lan(aa.nt .o..o-oocooo.ocoooonoo j

0'.00.0..:!.'00...onovhlooloootoooa

soa e @b

14, The Superintendant, assam Govt. Pres Bamunimaidam,
Guwahati~ 21 for publication..

15. Personal file of the Officer. >

R

By ordex eto

|\Q{izzgfi<nrn::7“‘zﬁfj>’nl 4;5Q5361g
' DOPHLY Sqcrgtery vtp—the GOVE .Of nssam,
%ﬂﬂ° M,$ﬂ«wﬂhf ./\.. Home (iv) Uepartment.
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: _ POVERNMLNT OF ASS3AM
,;?4 HOME (A) DEPARTMENT

. ORDERS _ B§m~THE GOVDRNOR
: NOT IFYCATION 1
- Dated Dispur, the 29th June, 1996. QV}'

No. HMA, 224/96/1G 1 the Notification issued b
A No. CS(Con) 1/96/8, dated 8.3. 96 promoting Shri

A.K. Sahu, 1PS (RR-75), Deputy Inspector General

of Police (TAP) to the\rank—ef Inspector General

of Police in the scale of m. 5900-200-6700/~p.m.

and posting Shri A.K. Sahu as Diféctor Prosecu~
tion with H.qQ. at Guwahati is”’ here

No, HMA, 224/96/16(&): The Notification issued by Government videv”‘

No. CS(con) 1/96/8(a) dated 8.35 96fpromoting Shri; -
Subhash Geswami, 1Ips (RR=77), Deputy Inspector
General of polire (Rerder), assam to the rank. of
AInspector General of Police in the! P&Y scale of -

Rse 5900-200-6700/- p.m, and posting Shri Subhash
;Coewami as Inspector General of Police (0.8.D)

1in the’ Office of the Dir

is hereby cancelled,

Y- Government vide

by Cancelled

ector Generéllof Police

No. HMA, 224/96/16(%): The Notif ication issued b

y Government Vide
No, CS(Con) 1/96/8 (b) dated 8.3.9%¢ promoting Bhryi
D.K. pathak, 1pg (RR~-79),

Deputy I?spector Cener al
of Police (ER)," Jbrhat to ‘the- ran

hoﬁ Inspector
General of Police’ in the. pay scale

of k. 5900-200~

6700/~ p.m. and pOQting Ehri Db, KJ Pathak ea! nopecLor
General of Police, In~Charge of . Eastern Reng with
H. Q. at Jorhat is hereby Cancelled ' '

l \i
R u.; rﬁ' 3“" .t

No. HMA, 224/96/16(0): The Notification issued by“ ‘

Governmen*]vide
~ No. Cg(con) 1/96/8(c) dated .8, 3 95 promotirm;%hri '

R. _Kumar, IPS . (RR-SO), Deputy Inspector ‘Gener al
'of Police (SR), 8ilchar to thei rank of Inopec 3
:General of Police in the scale of m. 5900“200“u
6700/~ p.m. and posting Shri R.

Q\

N

o
Kumar as Inspecor
deneral of police over-all charge with H.Q. at

. Kokrajhar is herebj cancelled ;

N . R S



, . . - 2 = g ! X ~j~\ .
.N;.:HMA. 224/96/16(d) s The Notj .fication issued by Governmené\yeme
o Noo cstaon) 1/v6/8 () dated 83,96 promoting" Shri
T.P. (‘l:n}’r ahorty, Ipg (”l'.,-—Hmpmy Inoapeciy,
qb.;" , General of Police (R) to the rank of InSpector
' - Geperal of Police in the scale of RSe 5900~200~
67OJ/~ P.m. and pesting Shri %.p. Chakraborty

. l
as Inspector General of Police, In~Charge of -

Police Re—Organisaticn with H. Qe 3t Guwahati 1g
hereby cancelled

. e ey e

No. nfa, 224/96/16(e): The Notification iesued by Government vige
A\\Qfﬁ- , Noi .S(Con)1/96/8(e) dated 8 o3 96 promoting Shri

A.X. Roy, IPS. (oPs-Bh) Deputy Inspector General
;Of Police (CWR) to-the rank of- Inspector General
f'of Police in the 9cale of Rs;- 5900- 200—6700/— p.m.
1nq puoting Shri a.x. n Y, as Inspector Genetral
. 0f Police (L&) with Hm@. at Guwapati and also
in~charge of the CeWeR, 1in addition to his own ab
du'l :les is hereby cade e N &1—7?

, Sd/~ B, Sarma, : 35
. o Deputy Seeretax to the Govt.of Aesam,
: Home %A¥ Department AN

A AR

v, .
=" ,;;‘.5:, V< W"
HMA. 424/96/16~A, ‘ Dated Dlﬁpur, the" 29th June, 1996

-The Acco%ntant_ceneral, Aslam, Shiilong
/ ‘The Director General g 1

. nsgector General of Police,
, ASSalf.,,Ulubari Guvahati- 7.

3. Thn Socrotary to the Govt
Shlllong.

4. The Unde; Secret
of Home Affairs; New Delhi,

5. The Director General g Incoector General of- Police,
MegPalaya, Shillong. ,

6. The Inspector General of r
Genéral of Police .;................

7. The Superintendent of Pol

;.of Meghalaya, Home (P) Deptt,

ary to the*Govt,_of India, Ministry

'olice/Deputy Inopector :

ice/Commandant

8. The p.5. to Chief Mlnisturf%Assam, Dispur. ;
9. The p S. to Commissioner & Secretary to. Chief Minister
Abomu Dispur,

10, The p +5. to €hief Secretary/Addl Chief

..O..0.0

LI L N e ° -

oecretaly,

Asgam, Dispur. -

11. The P.S., to Secretary, Home Department Asoam Dispur,
12. Sllri "..IOOI"OOO ' -

e e b e e 4 e -
v

0..'.).0.....0'...

13, The SuperintendenL AS T am: (fevt, pre
Gwahati— 21 fOL publicntion

...'...U0.0

{
ss, 'Bamunimaidam, S

. i *
By ‘order etc,,

‘Under Seor. *tary- to the Govt'j
L Fome (l\) 1)npnrt nt

'“i;iJN}idﬁkv ' .f ; -:ﬁ?,- i? ) ™




GOVER,
HOME

ORDERS BY THE

VS N‘o.'rlf'?l-@@!lﬁ

Dated D)

{r,the 2nd JuJy,'léém.

' V/ No, HMA, 2?4/96/Pt/6 s In vieﬁ o

thg Notification No. HIMA.
224/9C/16, dated 29.6.

Stir{ A.K. Sahu;, IPS (RR—-M)

&
%ect@r General of POliCG(ThP)

(::@; continues as Deputy In
o \__-~,- .
”%CZEQ:D ‘Dergaon from the date of Lakinq over charqge as poer

as

, o

\\\\\_\\-—d/n>Notification No., HMA.

No. HMA, 224/96/Pt/6(a)s In view
‘ : . 224/96/16(a), dated .29
(RR-77) continues as D

~the Notlfication HNo. Ml
.96, Shri S. Goswami, 110

uty Inspector General of
Police (Border), AssémnwithgeffecL from the date
of taking over charge as per Notification No. HMA,
\,// 167/94/21, dated 4,12.95. V7
. shri 9

General of rolice (B(uf"”{iif.l;) 15 trancferyred and posted

5 .

oswami, IPS, Deputy Taspocton

as Director of Fire Sefiyvice, Assam, Guwahati, in

Lh@ rank of Deput/ Inspector General of Po]ifo with

eﬁfecb from the date of Lakinq over charge,

No. HMA, 224/90;-t/6(b)x Jn view of the Notification No, QMA,
' 224,76/16(w), dated 2~:

.6.96, Shri D.K. Pathalk,
f D.K. Ratha, |

(RR=79) continues as Deputy Inspector Gencral of
police (ER), Jorhat wiLh effect from the date ¥
&//' taking ‘over charge as pcr Notification No. HMA,
156/87/83 (b), dated 20.4.93,

NO. HMA: 224/96/?&/6(c 1 In view of tﬁe tification No. HM..

' 224/95/164c), dated 29.6.96, Shri R. Kumar, IPS
(RR-80) continues as Députy Inspector General of

_police (SR) with effect from the date of taking
over charge as per Nobification No. HMH.JJG/QZ/R*

~dated 20.4.93.,

\_f/

Shrj-. R. Kumar, .'T.‘PS, f)m,)\.rty Tnopeactonr

General of pPolice (SR) is transferred and pouted
as Deputy Inspector General of bolice (WIR), Kokrajhar
with effeect from the date of taking over charge.

~.
€

ContB.eecsad=
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No. HMh, 224/9u/Pk/6(d)1 In view of the Notification No. HM:.
X 224/96/16(d), dated 29:6.96, Shri T.p, Chakrabort.
IPS (Sps-~80) contlnues as Deputy InSpactor Cen(ra)

of Pollce (R), \S%am with effect from the date of

tdking over charge as per Notification No.HMA.156/

" 87/83(e), dated 20.4.93, o
R

No.rHMh. 224/96/Pt/6(e) s In view of the Notification No. M.
224/96/16(e), dated 29.6.96, Shri A.K. Roy; TPS5

(SPsS-80) continues as Deputy Inspector Geéneral of
Police(CWR), Assam with effect from the: date of

taking over charge as per Notification Mo, }MA, 156/
\/8’7/83 (£), dated 20.4.93.

sd/- J.p. Saikia,
Secretary to the Govt. ef issam,
 Home etk Departmpnt.
Memo.No ,HMA,224/96/Pt/6~iA, Dated Dispur,the 2nd Ju]y, 1996,
. Copy to i~
1, The n¢countant Goneral, Assam, Shillong.
e Dircctor Geneiral & Inspector General ﬁf Police,
hssam, Ulubari, Cuwahati-~ /. .
3. The Unden Secy. to the Govi. of I’l(:r_)h;-\'ldya, HOIHQ (p)
Deptt., Shillon. . _ ‘ i
4, The Unwer Secy.to the Govt.of India, Ministry of llome
Onffalrs, New belhl.
5. The Director General & Inspector General of. Pol:cp
Meghalaya, Shillong.
6. The Inspector General of Police/Deputy Inuppctor
General of POlICe® (et eeseanenneoosooboinssoensbeas
' 7. The Superintendent of Police/Commandant +......
8. The P.S. to Chief Minister, Assam, Dispur,
9., The p,S. to Chief Secretary, AaAssam, Dispur.
10, The P,5. to rddl. Chief Secretary & Principal Serretary
to Home & Political Deptt., hAssam, Dispur,
11, The pP.S5. to Commi' sioner & Secrctary to Chief Ministorr,
hssam, Dispur, -
12. The P.S. to Secretary, Home Deptt., #Assam, Dispar,
13, The Joint Secretary to Chief Minister, assam, Dispur,
14, The Principal Private Secretary to Chief lilnister,
Assam, Dispur,
L 15, SNrdl ciiieieeeonicnsnsasosvocncacssaansasseses
PR 16, The Superintendent, assam Govt. Press,, Bamunimaidam,
Guwahati- 21 for publication. -
17. Personal file of Officers concerned.

order etc.,
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Shri Aghim Kr.Roy,IPS -~

(on leave)

Cochar High School Road

ITtkhola, Silchar : .
Cachar, Assam : ¥

O

Shri T.K.Kamila, IAS
Chief Secretary to the
Govt. of Assam

Dispur ' o .

Guwahati-6

(Through proper cﬁgnﬂéil
sir,

I would like to inform you that the Government has
cancelled the notification No. C.S.(Con) 1.96/ 8{c) dated
08.03.96 promoting me to the rank of I.G.P. (Law and
order) T have however not béen given an opportunity to
represent against the proposed order of cancellation of
the promotion which has resulted in thé reduction in rank.

I would like to say that I have all along served the
government to its utmost satisfaction and received many
letters of appreciation, commendation and reward including
the Police Medal for gallantry.

That Sir, if the said order is not reviewed, it
would mean great ignominy and loss of face to me.

That Sir, X was promoted to the rank of Inspector S
General of Police with effect from 10.03.96 as I fulfilled S
the necessary conditions to the satisfaction of the o :
Government. :

T would therefore rquest you to consider my case and
redress my grievances by restoring me to the rank of
Inspector General of Police again with effect from the

. date of cancellation, -

Yours faithfuily,

(A.K§ ROY)

Advance copy for favour of 1nformat16n!'
1. The Chief Secretary to the Government of Assam, Dispur.
Guwahati{-6 .

2. The Principal Secretary and 'cdmmiséioner to__the
Government of Assam, Home  Department, .Dispur,
Guwahati~§ . ot N 75
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In the matter eof :

Betwees ! |
Shri Ashim Kemar Rey eeseo Applicant
4 | and :
The State of Assam |
and ethers " eee Respemdeats

( Writtem Statements oa behalf ef Rgapouleuto 1 te &)

The Respendents beg te state as fellews
1. That the preseat applieatiem purperted te be filed by
she abovenaned appikuxgimnapplieant beforxe this Hea'ble Tribumal
is th iainta1aable under the law, The applieaat nmet Raving amy
- #ight te the ex-gadre pest of Inspeeter General of Peliee
(shertly “IGP*) te whieh he was illegally premeted, the appli-
eatien purperted te be filed by him is met maintainable,
inasmueh as, me welief ¢am be granted te him by this Men'bkle
Teibunal, The applicatien is, therefere, liable te be dismissed
ia limime; o ’ - -

2. That the statememts made inm paragrapks 6.1 and 6.2 being
matters of reeords ef the case, the respendents hawcmething

te give any esmment or reply te the statemeats of the said
paragraphs. Hewever, the eentention of the applieant that he
vas appeinted as Deputy sﬁperintendent‘of Peliee im Assam
Peliee Serviee in August, 1996 is nmet at all eerrect, The
applieant jeined the zaid sexvige in the year 1966 and net

im 1996, | - |

3¢ That the allegatiens made in patagraph 6.3 against the
respendents are abselutely wntrue and ineerrest and the res-
pendents eategerisally demy the same. Nething has been dene
against the applieant by the respendents by taking advantage
of the ghange of Gevermment and being influenced by the Gevern-
ment maehinery in erder te harass the applicant. as alleged,

eentd...page~2
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A departmental preceeding can be drawn up against any efficer
er empleyee on the basis ef charges ﬁﬂdarticles of imputatien
and net witheut any material., There are eneugh materials en

regord frem whieh the Gevernment ecame te an irresistihle eoncle
sien that the applicant was illegally premeted te an ex-gadre

" pest in flagrant vielatien of the relevant laws. The Gevermment

being fully satisfied with such materials, the impugned netices
were issued., I say that there is nething illegal in the actien
taken by the Gevernment and that this Hen‘ble ZTribumal has
nothiné te interfere with the impugned actien. '

In this cenneetien, the respendents beg te state the
fellewing legal pesitien fer the apprisal ef tRis Hentbkle
Tribunal, '

(i) The then Chief Seg¢retary te the Gevernment ef Assam
en sene advige ef the then Direeter General ef Pelice, epened
a file Ne, CS (CON) 1/96 in his effiee inspite of the faet that
the matter related te the Heme Department and should have been
preeessed by the said Department,

(11) In the instant ease, appareatly the seeend previse te
Rule 4(2) of the IPS (Cadre) Rules, 1954,empewered the State
Gevernment te create eertaiam ex-cadre pests in the IPS, has been
vielated, The pewer of the State Gevernment is limited te a
limited number of ex-eadre pests whieh can enly be ereated and
the State Gevernmeat ¢annet exeeed te the said limited number,
In the instant case, when the six ex-cadre pests were ereated,
the sState Gevernment had already exeeeded the limit and inspite
of that ia flagrant vielation ef Rule 4(2) of the abeve Rules
of 1954, read with Rule 9 of the IPS (Pay) Rules, 1954, the then
Chief Seeretary himself,shewing his highhandedness, precessed
fer ereatien of six mere ex-gadre pests in the rank ef IGP,

(1ii) Under the law, the State Gevernment méy. with the
appreval ef the Central Gevermmeant, appeint an IPS ® cadre
efficer te held an ex-gadre pest in exeess of the number speei-
fied for a particular State under Item Ne. 5 of thé Sehedule
te the IPS (Fixatien ef Cadre Strength) Regulatiens, 1955, sSueh
appeintment can be made enly with the appreval ef the Cemtral
Gevernment. In the instant ease, such appreval was net ebtained
before the creatien of the six ex~gadre pests frem the Central
Gevernment, | ‘

(iv) Under a set of guidclines issued by the Unien Heme
Ministry, an efficer has te eemplete a minimum stipulated peried
of serviee in a particular sadre fer premetien. In the instant

eonta...page-3
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ease, the applicant was an effieer of 1980 and he did met

- eemplete the required number of years fer premetien te ihm a-
'pest in the rank ef Inspecter General ef Pelies, Thus, the
then State Gevernment vielated the guidelines of the Unien
Heme Ministry. In this cenneetien, it may be mentiened that the
Central Gevernment has already ealled feor an explanatien frem
the Gevernment ef Assam by eertain eemmunicatien dated 5¢6.96.

(¢v) The IPS is a jeimt eadre of Assam and Meghalaya.
In erder te premete seme members of the cadre, the Jeiat Cadre
Authertity has te ke consnlted. In the instant case, this was
net dene,

(vi) Fer the purpese of premetien frem the rank ef DIG
of Pelice te the rank ef IGP, the precess has te be made im the
offiee of the Cemmissiener and Seerétary, Home. This has te be
dene under Rules 4, 6 ané 55 ef the Assam Rules of Executive
Business, 1968, The then Chief Seeretary himself precessed the
entire matter in censultatien with the them Directer General eof
Pellice anéd nething ceuld be dene by the Neme Department. The
whele precess was eempletad witheut the knewledge of the Heme
Departmeat and the Deputy Seeretary of the Heme Departmeat

fer the first time came te knew abeut the matter when on 8,3,96,
the then Chief Seeretary direeted him te issue erders as per
the draft notlfication. which will appear in the recerds ef

the case, Being direeted by the then Chief Seeretary, the Deputy
Seeretary, Heme, simply signed the draft metificatien datead
8+3496 and isaned the same purperting te premete the six effigers
te the nen-existent pests in the rank ef Inspecter General ef
Pelice pursuant te the directien ef the then Chief Searetary.

(vii) Under Rule 32 A of the .Assam Rules ef Exeeutive
Business, 1968, the Chief Seeretary is the administrative head
of the Gevernment in the State and he is réspensible te ensure -
effigient funetiening of the entire administrative machinery eof

. the & tate,

(viii) Frem the recerds it appears that the then chief
Seeretary received a prepesal frem the then DGP en 6.3:96 and
on the fellewing day (7.3,96) the then Chief Seeretary epened
a file in his effice, sent a nete te the then Chief Minister

_and ebtained appreval the same day and then en 8,3,96 the then
Chief Seqrétary himself endersed the file first te the Persennel
Department and then te the Finance Department and ebtained
clearance frem beth the Departments. Immediately thereafter,

the then Chief Secretary managed te get the draft netificatiea

C .ntd [ X .page-‘
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- ¢yped and directed the Deputy Seeretary, Heme te sign and issue
the erder ef the se-called premetiem of the applicant and five
ethers te the rank ef IGP in ex-cadre pest. The entire preeess
frem ebtaining the appreval ef the then Chief Mimnister te the
issue of the impugned netificatien dated 8.3,96 was cempleted
within 48 heurs. This itself is suffiecient tes shew the malafido<ii?
and i1l metive of the them DGP, the thea Chief Seeretary and
ether cennested eoffiecers, namely, Seeretary, Persennel and
Finance Department, '

4e That the statements made in paragraphs 6.4 are net at all
eerrect and the same are categerically denied. The six pests
ment;bnei‘in the said paragraph were net at all created., It is
stated in the said paragraph that the fmumxz tenure of the pest
was said te be wpte 28.2,97. The way in which the six Peliee
Officers were premeted against six ex-cadre pests has been.'
elaberately stated abeve, Ko posts have been cieated and as a
aatter of fact, there'beimg already exeess ef ex-cadre pests

eof the rank ef IGP, the se-called premetien ef the applicant

te an ex-cadre pest in gress vielatien ef the aferesaid Rules

is null and veid and is a nen est. The se-called premetien having
been made in gress vieolatien eof the statutery Rudes, the matter
was reviewed .and ne sanctien was given. It may be mentiened that
there were already excess eof feur ex-cadre pests in the rank eof
IGP agalnst the admissible limit and se, there ceuld net have T
arisen any eccasien te make six ether ex-cadre pests in viela-
tien of the Rules,

" Be The statements made in paragraph 6.5 are centradicting
the statements made in paragraph 6.4 ef the applicatien and
as such, the statements are untrue and misleading. In paragraph
6.4 it has been stated that the Gevernment created six numbers
of ex«cadre pests in the rank ef IGP en 6.5,96 whereas in para-
graph 6.5 it is stated that pursuant te the creatien ef six
number of pests, Gevernment premeted six efficers in the rank
of DIGP te the rank ef IGP by netificatien dated 8.3,96. It is
categerically denied that there was any selectien, as alleged
by the applicant. | - |

6. That the statements made in paragraph 6,6 are denied,
The statementg made by the applicant that he availed ef Casual
Leave for seven days with effect frem 12.5.96 is net berne by
the materials en recerd, inasmuch, he was granted Earned Leave'
for 90 days wkeh effert fvem 10,5.96. Thus, the applieant has
reserted te falseheed ané thereby is misleading this Hen'ble

Tribunal, o
centd...page=5
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e That the statements and allegatiens made in paragraph 6.7
are net at all cerrect and the same are denied by the respendents, -

1)
(i1)
(1ii)

- (dv)
c\w

Any pests than the pests specified 1n the Cadre Schednle. as
stated above, created By the State Gevernment ever and ebeve
such cadre pests are mEk ex-cadre pests. The State Gevernment
under Item 5 of the Cadre Schedule, is cempetent te c¢create

DGP level -1

IGP level =~ 4

DIGP level 10
Senddr Scale<42

" The cadre pests alletted fer the Assam Wing ef the Jeint Cadre ,
as pef éaﬂ:e Schedule, as netified by the Gevernment ef India,
- are mentiened belew : :

9

14 numbers eof ex-cadre pests in Assam Wing against the admissible

limit ef the State Deputatien reserved. The tetdl number of
ex-cadre pest at the relevant time, that is, at the time of
se~called premetien of the applicant and five ethers was 18,
altheugh the permissible limit fer sueh ex-cadre pests was 14
enly. As suchk, there were already feur pests in execéa in the
ex-cadre pests. Thus, the then State Gevernment aeted illegally
and witheut jurisdictien in purporting te premete the applieant
and five ethers te the pest in the rank ef IGP.

8. That the statements made in paragraph 6,8 are met at all
cerreset and are categerisally denied, The ge-called netificatiens
premeting six numbers of DIGP including the applicant te the rank
eof IGP had been cancelled by the Gevernment after thelWewgh exami-

natien ef the relevant Rules and precedure unifermly adepted by

the Gevernmment and enly after arriving at an irresistible cenelu-

sien that there were gress errers and illegalities in purperting
te prumote the applicant and five ethers te the rank ef I8P, the
matter was reviewed and the impugned notifications were issued,
It is, therefere, abselutely ineerrect te say that the netifica-
tiens eof se-galled premetiem were cancelled witheut any rhyme er
reasen, as alleged. It has already been stated in paragraph 3

abeve the greunds and reasens en whigh the se-called netificatiens

purperted te be issued by the previeus Gevernment premeting the
applicant and five ethers te the rank of IGP were canecelled,

9. That the statements gland allegatiens made in paragraphs
6.9, 6,10 and 6,11 are eategerically denied. The statutery Rules

anéd pregedure were deliberately and wilfully vielated by the then

- centd...page-6
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g2x autherity in erder te shew undue faveur 2k® the applicant

ahd five others kngp in pfunoting them in ex-gadre pests te the
rank ef IGP. Ne pest in the rank ef IGP was. ereatéed ever and

that the applicant was net at all eligibkle to_be premeted te %ij
a'poat in the rank ef IGP.,

10. That the statements made in paragraphs 6,12 and 6,13
being the matters ef the recerds of the case, the respendents
de net adnit'any statement made therein which is centrary te
and incensistent with what appears frem the reeords of the case,
The cententien made By the applieant in paragraph 6.12 are
ineerrect and'irrelevant, It is categerically denied that the
nitificatien cancelling the se-called premetien erder was dene
en pressure frem seme Quarter; as alleged, It is stated that '
the law being very clegr and the'applicant net being at all
eligible te get promoticn. such greunds cannet be taken by him,

The respnndents crave leave of this Men'kle Tribunal
te preduee all relevant reocsrds at the time ef hearing ef the
case and frem the recerds it will be abundantly clear that the
se-called premetien ¢f six DIGP purperted te be made by the then
Gevernment in March, 1996, is in flagrant vielatien ef the
stgtutery Rules and the precedure, as mentinned in the fofegiing
paragraphs. '

11. That the respendents beg te state that the appligant
being a very respensible efficer, purpesely and inténtionaliy
used seme harsh and abusive language in the applicatien filed
befere this Hen'kle Tribunal and, as such, he should be given
striature and alse ke reprimanded,

12, That the respendents etumggfieally deny the submissiens
made in paragraphs 7.1 te 7,10 amd the greunds ef the a pplicatien,
“Nene of the greunds is a legal greund fer interferenae with the
impugned netificatieons challenged befere this Hen'ble Tribunal
and is alse net tenable under the law. The applicant has totally
failed te make eut any case fer interference by this Hen'ble
Tribunal and, as such, the applicatien is iiable te be disnissed.
The respendents categerically deny the eorreetngss of any ef the
greunds mentiened in the applicatien.

C.ntio ssssPage= T4,.
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13, ~ That the respendents submit that the applicant having

failed te-make eut any case and there being ne greund te
interfere with the impugned netificatiens challenged before fij
this Hen'ble Tribunal, the application is liable te he .
dismissed in limine. : : S 7

s

The respondents. therefere, hu-hly
pray that the applicatien filed by the applicant
may kindly be dismissed with cests.

VERIFICATION

L

I, shri J.P.Saikia, Secrétary te the Gevernment of
Assam, Heme Department, Dispur, Guwahati-6é, de hereby verify
and declare that the statements made in paragrgph 11 are true
te my knewledge; these made in paragraphs 2, 3, 4, 5.‘6, Te 8,
9 and 10 being matters ef recerds of the case, are true te my

" infermatien derived therefrem, which I believe te be true and

these made in the rest ¢f the written statement are submissiens
befere this Hen'ble Tribunal; and I sign this verifigatien this
the 9th day ef December, 1996 at Guwahati, |

DEPONENT

-

b
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In the matter of

wﬁmﬁw

Applicant
iy
and
The State of Assam
and others Respondents

¢ olkdw

statement of the applicant in response to
the Affidavit filed by the Respondents before the
Hon'ble Central Administrative Tribunal). |

The applicant begs to state as follows

1. The grounds ‘and contentions of the counter
affidavit filed by the respondents are frivolous which
only circumvent the fact at issue. It only dwells on
how the the file concerning the promotion of the
applicant and others was processed in the secretariat
which is of no relevance to the wvalid notificatioﬁ
signed by the Dy. Secy. of the home department. The
respondent has done the same with the obvious intention
of confusing the fact at issue by launching an argﬁment
about the processing of the file which is irrelevant in
the instant case and as such it should be forthright

rejected ab initio.
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2.J No comment with the indication that it was a
typographical mistake - instead of 1966, it was typed

1996. The learned respondent should ha&e passed over it
considering it as a typing error which was so obviuos
from the text of the application and refrained from

making such a fuss.

3. The list of dates furnished in Annexure 'A' to the
counter affidévit will indicate how with the assumption
ofﬁ the present govt, vindictive actions were taken
against the applicant. The impugned notification
cahcelling the promotion of the applicént is definitely
one of such viﬁdiqtive actions as the applicant along
with five other officers was promoted without any

violation of the relevant rules and laws.

(1) The chief secretary being the supervising authority
for all the departments in the state, - the authority

of the chief secretary to process the particular subject

of the Home department  can not be questioned. The

internal procedure for examination of any matter in the
secretariat has been quoted in the affidavit in
opposition wrongly and in a motivated manner. Further,
it gives a go bye to the subject matter at issue as
raised by the petitioner relating to his wrongful

Contd....3
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reduction in rank and that again with retrospective
' ©

effect. What a chief secretary or the Home secretary

‘should or should not have done in processing any

propoéal for obtaining the Aoders - of the competent
authority (which 'in the present case was the Chief
Minister who was also the Home Minister)in the matter of
his promotion and other officers like him 1is a matter

which 1is not relevant in deciding the claim of the

‘petitioner for continuing to hold the post of Inspector

General of Police. The petitioner was promoted with the
approval of the competent authority at the highest level

of the state govt., viz, the Chief Minister after the

¢case of the petitioner was initiated by the

administrative head of the department which in this case
was the Director General of Police and the same was

examined by no less an authority than the head of the

‘Administrative machinery in the state namely the Chief

Secretary who 1is vresponsible for ensuring efficient
functioning of the entire state administration. It
_obviously .includes the Home department and the
commissioner and secretary (Home) as well who are
subordinate to the chief secretary. This fact has been
admitted by the respondant as well vide Para 3.vii of

the affidavit.

Contd.. .4
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The respondant is thus tryiﬁg to mislead the
hon'ble tribunal to think that the chief secretary
should not have submitted the case of the petitioner
from hié office to the chief minister without its_being
examined and proceséed first by the Home departﬁent or
its secretary for reasons best known to him. The
petitioner however sﬁspects that the respondent has done
SO to harrass and harm him because of the developments
mentioned by the petitioner in his appliéation. For the
respondent is not unaware of the authority and duty of
the cheief secretary as enshrined in the Assam Rules of
Executive Business, 1968 as amended under which the
chief secretary may'on his own motion ask to see pépers
réiating to any case in  any department and after
examination of the case .submit it for orders of the
minister in charge or of the chief minster through the
minister in charge.

By the admission of- thel respondent itself vthe chieﬁ
secy. submitted the casé to the chief minister who was
also the minister in charge of the Home department.
Thus the chief secretary in processing the case was
absolutely right and'it was fully in conformity with the
pfovisions of Rule 26(6) of the aforesaid Assam Rules of

Executive Business.

Contd...5
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In any case, lany irregularity in the internal
pfbcessing or examination of the proposal of the D.G.P.
Assam for the promotion of the petitioner and others can
not deprive the petitioner of his rightful claim to the
post of the Inspector General of Police to which he was
appointed by the combetent authorit? of the state govt.
and which was duly created/ sactioned and intimated to
the | Accountant General Assam vide» letter No.
HMA/125/175/96/4 dated 6th Nov. 1996 which has been

annexed to the original application.

3.(11) As to the' cdntention of the respondent
rega£ding the eligibility of an All 1India Services
Officer for the promotion to the supertime scale, the
.petitioner’submits that the guide lines of the govt. of
India are suggestiﬁe or indicative‘but not mandatory in
respect 0of qualifying service and these rules apply
equally to IAS and IPS officers. It is worth noting
that the respondent has referred to the role of the then
céﬁmissioner and seéretary (Home) Shri B. V. P. Rao who
(acdcording to the admission_ in his own note to the
Addl. chief secretary (Home) copy of which is annexed to
the original application) left the office "in diégust"
on  learning that the proposal for promotion of the
petitioner and others was being examined‘by the Chief
Secretary for obtaining orders of the Chief Minister in

Contd...6
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terms of the rules mentioned above. The conduct of the
commissioner and secretary (Home) warrants stricture and

reprimandation by the Hon'ble tribunal and it also shows .

what intense hatred and ill feeling he had against the

. applicant and how bent he was to deprive him of his

lawful promotion.

But how ludicrous and inconsistent it seems as the same
commissioner and secretary (Home) Shri Rao who was
himself an I.A.S. officer of 1982 batch was an eXception
to the same rule into which he has now taken refuge to
aréue that the promotion of the petitionef was in
flagrant violation of the guide lines of the the Govt.
of India. By the application of same rule, he can not be
promoted to the supertime scale of the I.A.S. to become
the commissioner and Secretary (Home) till the year 1998
A.D. whefe as he was promoted in 1995 and his case was
processed by the chief Secretary without any reference
to the partner in the joint cadre namely the Gth. of

Meghalaya. The applicant can only wail. at such

 travesty of justice and turn to the hon'ble tribunal for

justice and redress.

The respondent will like to mention in this context
only to explain to the Hon'ble tribunal as to what had
necessitated for the Chief Secretary to directly

Contd...7
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intervene in the matter was that on becoming the
commissioner and secretary (Home) in the supertime scale
of the I.A.S., shri Rao started treating the Senior
Police officers in the state in a manner which was not
only deregatory to the Senior I.P.S. officers but it
also began to advefsely effect the law -and order and
anti-insurgency operations in the state. This led to
Verbal representation by the effected officers including
the petitioner to the DGP/ C.S. and the chief minister
for either demoting the I.A.S. officers of the length of
service of Shri Rao from commissioner & secretary (Home)

or alternatively, in TERMS OF THE PARITY NORMS of the

Govt. of India for the different All 1India Services
Officeré, to promote the I.P.S. officers at least of
1980 batch to the supertime scale that is to the rank of
I:GfP, to avoid interservice rift in the state which was
then witnessing wunrest in the law and order front
because of the terrorist activities. The D.G.P., C.S.
and the Chief Minister assured the I.P.S. officers of
justice and parity and this led the D.G.P. to submit a
proposal for promotion of the petitioner and five others
in late January or February 1996 to the Commissioner &
Secretary (Home) Shri Rao. He however, because of the
ill-will and grudgé against the petitioner and some
other officers, was trying to scuttle the proposal
wrongly advocating or quoting norms/guide lines which

Contd.. .8
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were not to be invoked in the case of his promotion and
a host of other I.A.S./I.P.S. officers to the supertime
scale. When this was delayed for over a month and there
was a simmering discontent in the police, the Chief
Secretary took action and called for the papers from the
Homé department and the D.G.P. and acted in;terms of
Rule 26(6)_and.32'A(b) of the Assam Rules of Executive
Business as the head of the administrative machinery of
the state with the positive purpose of ensuring

efficiency of the function of the state police'whiéh was

'plagued by the highhandedness, rudeness and negative

approach of a junior I.A.S. officer of hardly 13 years
of éervicé working as the commissioenr & secretary of
the Home departmentvand trying‘at personal level to boss
ovef senior policeﬁofficers having over 30 years of
service out of which the number of years of service in
the I.P.S. itself was more then the total length of the

service of the commissioenr & secretary (Home) Shri Rao.

Again, Rule IV (ii) of the cadre rules provides as under

"Provided further that the state govt. concerned may add

for a period not exceeding one year (and with the

approval of the central govt.‘for a further periodvﬁot
excéeding two years) to a state or joint cadré, one of
more posts carrying duties or responsibilities of a like
nature to the cadre posts".

Contd...9
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This will prove that the state govt. did not act in
violation of any provision of IV (ii) of the cadre
rules. Simple perusal of the pfovisions under rules of
A.I.S. (Pay Rules) would clarify that the act of the
state govt. in promoting the applicant and others was
noE at all in violation of the provisions under Rule 9

of the pay rules.

iv." - In the I.P.S. pay rules there is no stipulated

'period of service for promotion to the rank I.G.P.

(Supertime Scale). Any A.I.S. officer thereby any
I.P.S. officer holding the selection grade scale may be
promoted to the rank of I.G.P. (Supertime Scale) at any
point of timé in the exigency of the service and in
coﬁsideration of the past records as has been
incorporated in the A.I.S. rules vide notification No.

11030/7/87 - A.I.S. (II) dated 13.3.87 Any executive

instruction to the contrary is not therefore legally

tenable. Similar such promotion in the supertime scale
was given by the state govt. of Assam in respect of many

officers borne in the I.A.S./I.P.S. cadres. It is my

fervent prayer that the honourable tribunal may be

pleased to call for such records if deemed necessary or

if denied by the respondant as the applicant does not

‘have any access to such records.

Contd. .10
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V. There are innumerable cases of similar nature when
the post factO»‘consultation with the joint cadre
authofity was made fef the purpese of regularisation of
the provision. But in the instant case, the govt. of
Meghalaya was duly notified and till date no objection
te the promotion 'has been raised by the gevt. of
Meghalaya (The Notification relating to the promotion of

the applicant to the rank of I.G.P. of which a copy was

marked to the Home department Meghalaya is annexed in

the original'applicatien). In 'the instant case also the
state govt. would have dene the same hed it not been
vindictive particularly to the applicane as 1is evident
from thev note of the then commissioner & secretary
(Home) to the additional chief secretary (Home) .The vule

howeyen {s Aﬁned’avy AN walune and was 5“‘(75(-04/\’»\9.“'1 wwrhc&ca»vélt,
(Vi) As in 1)4as such the process adopted by the chief

secretary in promoting the applicant along with others

can not be called in question.

(VIT) - Not denied.
(VIII) Has already heen stated above.
4. Creation of the posts subsequent to the promotion

of the officers to the rank of I.G.P. is not a violation
of the rules as. the A.G. is expected to 1ssue necessary
authorlty slip for drawal of pay by such officers only

Contd.. .11
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after the state éovt,'s sanction for creation of the

post is received. The Hon'ble tribunal may be pleased

to ask the respondant/A.G. to confirm whether or not

such practice was followed in the past in respect of

other I.A.S. /I.P.S. vofficers.Le\Ten dt 6.5 a¢ MT cmw,]d creabion
dF posts 18 The A6 |

i

5. - The same as 4.

6. - The applicant availed seven days' casual leave with
effect from 12.5!96, which was duly’ granted vide
annexure to the original application. It was
subsequently merged with 90 days Earned leave with
effect from the date of availing casual leave as casual
léave can not be vprefixed with earnéd leave. | The

réépondent erred in proper appreciation of the leave

rules.
7. - When there are already four posts in excess of the
permissible limit of the Ex-cadre Posts, - the instant

six cadre posts could also have continued by the same
reason. The respondents exhibitted vindictiveness.by
their action for cancelling. the instant six ex-cadre
pésts~ simultaneouSiy. allqwing the continuance of the
eafiier four ex—cadré”posts in excess of the permissible
limit Qf 14 such posts.uf oboll (he temit has exceded.

- Contd....12
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8.9.10. The respondents acted in colourable excercise
of . their powers and with. utter vindictiveness and
discrimination by Eancelling the promotion notification

of the applicant to the rank of the I.G.P.

11. The applicant was justified in using the language
alleged to be harsh while giving vent to his . strong

sehse of frustation and anguish.

12. The applicant reiterates the submission made in

paragraph 7.1 to 7.10, of the original application.
The honourable tribunal may, therefore be
pleased to consider the above facts and legal

provisions and dismiss the counter affidavit

filed by the respondents ab-initio.

&d//&

VERIFICATION

I, Shri A.K. Roy, I.P.S. now residing at Cachar

' High School Road, Itkhola, Silchar - 2, Cachar, Assam do

Contd...13
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hereby verify and declare that the statements made in
the affidavit are true to my knowledge and the
informations are defived from sources which I belive to
bé true and that thé statement is for submission before
the Hon'ble Tribunal; and I sign this verification on

this 7th day of January, 1997 at Silchar.

DEPONENT

Identified me. | (,AéHIM PN VTN 0)\0&[)
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"DATE * EVENTS ‘ ANNEXURE - I

'6:5.96 (i)

(i)

8.5.96. (i)

(11)

(111)

| 95,96, (i)

. 10.5.96. (i)

S (i1)

Applied for 180 days half

- pay leave on medical ground.

Applied for Central Deputation.

Leave application was recommended by
the D.G.P. as is evident from the
endorsement on’ the body of the
application.

The Chief Secretary Assam
recommended the leave and forwarded

it to the chief melnlster Assam

for approval.

Recelved letter no. PLA 283/85/44

dated 8.5.96 from the joint secretary
to the Govt. of Assam Political

Deppt., 'advising me to take all

care and precaution as are required

to be taken 1nd1v1dually to fa0111tate-

security'.

Chief Minister Assam accords epproval

to granting of leave.

The Chief Secretary directs the
Dy. Secretary {Home) to notify the
leave. - ‘

Leave is notified vide No. HMA (IPS)

'110/Tt.1/12 dated 10.5.1996 with

effect from the date of availing.
There is no mention to avail the

- leave after being relieved.

T o (diid)

12.5.96.
. 14.5.96.

20.5.96.

Govt. recommends the prayer for
central deputation vide letter
No. HMA (IPS) 110/Pt.1/II.

Applied for 7 (seven) days C.L.
which was verbally granted and
later confirmed vide letter
No.FA/XXII1/958/362 dt.20, 5, 1996.

of the office Qf the D.G.P.

‘Proceeded on casual leave on 12.5.96 P.M.

A.G.P. Govt. takes over.

Availed the E.L. on medical ground

BT R Vo e
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24.5.96.

29.6.96.

1.7.96.

6.7.96.

11.7.96.

25.6.96.

F ol

27.7.96.

(1)

(ii)

which was intimated to the D.G.P.
Assam vide Memo No. DR/l/Gen/F 6/96/725
dt.20.5.96.

Govt. addressed letter No. HMA (IPS)
110/Pt.1/134t.24.5.96 directing me

to appear before the medical board to
the care of the Resident Commissioner
Govt. of Assam, New Delhi which was
never received by me and of which

I only came to know through the show
cause notice served on me 20.9.96.

Govt. issued notification cancelling
the previous promotion order to the
Inspector General of Police vide
notification No.HMA 224/96/16 (e).

Letter No. HMA (IPS) 110/Pt.1/15
dt. 1.7.96, sent to my last official
address at Guwahati asking me to

- appear before the medical board which

was never received by me and of which
I came to know through the show cause
notice served on me.

A Public notice was issued in Indian
Express directing me to appear before
the medical board which had never come
to my notice and of which I came to
know through the show cause notice
served on me.

Appealed against the demotion order
to the Chief Secretary Assam through
the D.G.P. indicating the Home/
permanent address with advance copy
to the Chief Secretary and the Home

. Secretary Assam for information.

Submitted a prayer to the Union Home
Secretary for posting outside Assam
with copy to the Govt. of Assam.

Leter No. HMA (IPS) 28 Pt.11 dt.
25.7.96 of the under secretary to
the Govt. of Assam sent to my last

official address at Guwahati

directing me to appear before the
medical board on 9.8.96 which was
never received by me and of which
I came to know through the show
cause notice.

Public notice issued in Assam
Tribune directing me to appear
before the medical board on 9.8. 96



29.7.96.

3.8.96.

13.8.96.

4.9.96.

20.9.96. .

24.9.96.

which had never -came to my notice

- and of which I came to know from

the show cause notice only.

Public notice issued in Indian
Express directing me to appear
before the medical board on 9.8.96
which however never came to my
notice and of which I came to know

-through the show cause notice.

Wrote to the D.G.P. to indimate
my place of posting and also to
convert the E.L. on medical ground
to E.L. on personal ground.

Suspension order issued which was

- served on me at my Home/Permanent

address at Silchar on 22.8.96.

Submitted an appeal to the Home

Secretary to the Govt. of India
under rule of All India Services
(Discipline and Appeal) Rules 1969

against the order of suspension
- served on me through the Chief

Secretary to the Govt. of Assam.

Show cause notice served on me at

my home address at Silchar on 20.9.96.

Addressed a letter to the Home
Secretary to the Govt. of Assam
asking for time to furnish reply
to the shaw cause notice. But no
reply has yet been received.



