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114-11-96 	This application is taken 

u ,up nlisted at the request of Sr. 

I 	 tcounsel FIr.D.K.DaS. • 

• 	 I 

	

••'. 	 , 	
Learned counsel Mr. •K.Das 

'for the applicant. Mr.A.(.Choudhuj 

?O 	 'ddl.C.G.S.C. for respondent 
te 	 iNone for the other respondents 1 

- 	
' 	2 3 & 5. 

	

V 	 I 

Issue notice on the resp 

dents to show cause hy this 

vr 	 I 	cation should not be admitted 

r ., reliefs sought be allowed. 

4 	 ' 	' 	
similar case O.A.No.23/ 

c&_ 	 1 	 I• 

,has been listed on 19-11-96. Ligt 
• 	 ; -i-• 

---- 	

— :-- 	 for show cause and consideration 

	

, 	,of Admission on 19-11-96 along- 

'with O.A.No.236/96. v)• 	-'7/J 	 • 	, , 

	

, 	 ervice on respondent No.4, 
/' 	, ecretary to Government of India , 

,Hinistry of Home Aff airs , New 

P 	 * 	' Delhi, may be effected by speed 

post at the cost of the applicant 

I 	 t 	 tduring course of the day. 

	

ira , 	 Member 

Q._-e 	 -----' 	'- <-- 	 . 	 - -• 

fJ 
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19.11.96 	Learned Sr. Counsel Mr. B.K.s for the 1L 

9 
 s-- 	 applicant. 

Mr. 	A.KChoudhury, 	learned 	Addi. 
C.G.SC. for the respondent No. 4. 

Dr. Y.K.Phukan, Sr. CA., Assam with Ms 

M.s, G4. Assam for respondent Nos. 1,2,3 
ahd5. 

I 

' 	 . 	

tr 

OVI-Y-Cll r, 	 11~,) ~ 1  

Show cause has not been submitted. Dr. 

Y.K.Phjcan seeks time to file show cause. 

Prayer allowed. 

List for show cause and consideration 

of admission on 10.12.1996. 

Dr. Y.K. Phukan is directed to serve 

copy of the show cause to the counsel of the 

opposite party before the date fixed for 

admission as above. 

fr 

Membr 

_e 	-'--- c- 

10.12.96 	Learned Sr. Counsel Mr. B.K.fls with Mr. 

P.K.Roy for the applicant. 

Mr. S.Ali, learned Sr. C.G.S.C. for the 

respondent No.4. 

Dr. 	Y.K.Phukan, 	learned Sr. 	Govt. 
Advocate, Assam with Ms M.flas, G.A. for respondent 
Nos. 1,2 and 3. 	

' 

The respondent Nos. 1 to 3 has ibrnitted 

written statement. Copy of which has been served 

on the counsel of the applicant. 

Perused the contents of the application 

and written statement and heard counsel of both 

sides for admission. Application is admitted. 

Issue notice on the respondents by registered 
post. 

Dr. Y.K.Phu]çan submits that the written 

statement on behalf of respondent Nos. 1,2 and 3 

submitted today may be treated as written 

statement filed by the respondents and no fresh 

written satement may be filed by them. Dr. Phukan 

and Mr. Das submit that the case may be listed for 

hearing. List for hearing on 16.1.1997. The 

Government of India, respondent No. 4, may in the 

Contd. 

!T 
: 



O.A. No. 261 of 1996 

10.12:96 meantime submit written statement' , with  copy 
• 	 to the counselS of the applicant.. The 

applicant is also at liberty to submit 

- 	 rejoinder with copy to the opposite party 

before the date of hearing. 

Heard counsel of the applicant on interim 
• 	 -- 	 relief prayer.The following reliefs have been 

prayed :- 

to stay the operation of the impugned 

	

• 	 notification dated 29.6.96 (Annexpre- 

	

• 	 E) and dated 2.7.96 (Annexure-F). 
• 	 (_, 	

S 

to direct the respondents to allow the 

applicant to join in the post of 

I.G.P. 

	

cr'/ 	 Mr. B.K.Das submits that the applicant is 

Ce 

	

	 entit1ed to the interim reliefs as prayed on - 

the ground that the order of reversion of the 

• applicant is non est or illegal as it was 

• issued without giving the applicant 

opportunity of being heard before such order 

was issued. However after considering the 

prayers as made in the application and th 

submission of counsel of both sides, it is 

considered that the prayers cannot be allowed 

S 	 at this stage as, if allowed,, it would amount 

to allowing the application. Therefore 	the 

prayer of interim relief is rejected. 

12 	 Member 

o 	• 	trd c  

	

16.1.97 	Mr P.K.Roy for the applicant. Mr S.- 
ii  

	

/ 	
Sr.C.G.S.0 for respondent No.4. Mrs M.Da 

• 	 for respondents No. 1, 2 & 3. 

Written statement of respondent No. 

• 	cL-j ." 	 has not been received. Mr kkUl presse. 

 6 r early hearing and he will file rejol 
r 	

der before the date of hearing. 

	

?i1 	List for hearing on 11.2.1997. 

Respondent No.4 may submit written 
• 	b '' 	 - 	statement in the meantime • The applicant- 

• 	 may also submit rejoinder before the dat' 

of hearing with copy to the counsel of 

the opposite parties. 
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25.2.97 

On the prayer of Pr.Y.K.Phukan 

learned Sr.Government Advocate, this 

case is adjourned till 25th Feb97 

as Dr.Y,K.phukan is required some 

instructions. 

Member 	 Vjce..Chajthan 

Heard Mi B.K. Das, and Mr N. Dutta, 

learned counsel for the) applicant. Also heard 

Mr P.G. Baruah, learned Advocate General, Assam 

-,2 assisted 	by 	Dr Y.K. 	Phukan, 	Mr 	P. Pathak 	and 
_--' 

)' 
Mrs M. 	,Das. Ater 	hearing 	at 	som. length 
Mr B.K. 	Das prayed 	for 	a 	short •adjournment 
to examine 	ceitain 	questions 	of ]aw. Considering 
the submissions of Mr Das the case is 	adjouned 

• till 11.3.97. 

Meiber 	 Vice-Chairman 
nkm 

S  

11.3.97 	 On the, prayer of Mr. B.K.Das, learned 

- -S 	 - 

'.t 

- 	
I 

trd 

Jv,  
o• 	 c 	ç,e 	S.  

n' 

counsel appearing on behalf of the Apilicant the 

case is adjourned till 20.3.1997. 

List on'203.1997 for hearing. 

Member 	 Vice-Chairman 

CI 



We 1ve hej °Wl for the 
*rt Lea. }oaring CQflc3tid. JUdget 

Vice"Cbdicnan 

Im 

3) 

25.11.97 	The learned counsel for the applicat 

are not present. Dr Y.K. Phukan is presert 

on behalf of the State of Assam. In all probabilit 

the other counsel have not received notice. 

Therefore, we adjourn this case till 2.12.97 

for further hearing. 

W___ 
0 /t 2 
	

Member 
	

Vice-Chairman 

nkm 

e 	- 
'/. 	 2.12.97 	Counsel for the parties are 

jJ 	 C - 	 present. The case is re-heard today. 

Member 	 Vice-chairman 

pg 

	

t, 	li-ç 

7 .1.98 	Common order delivered alongwith 

J O.A.236/96 in the open court and kept 

( 	 in separate sheets. 

•( t2? 	 The application is dismissed. Mo 

7Tii
i1 	 order as to casts. 

Me r 	 Vice-Chairman 

71 
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T1 • 	 1t4THE CENTRAL ADMINISTRATIVE TRIBUNAL 

i 

Original Application No.236 of 1996 

And 

Original Application No.261 of 1996 

Date of decision: This the 7th day of January 1998 

The Hon'ble Mr Justice D.N. Baruah, Vice-Chairman 

The Hon'ble Mr G.L. Sanglyine, Administrative Member,, 

Tara Prasad Chakrávarty, IPS, (In O.A.No.236196) 
Inspector General of Police(R), 
Assam (now reverted), 
Ulubari, Guwahati. 

 Ashim Kr Roy, IPS, (In O.A.No.261/96) 
inspector General of Police, 
Assam (now reverted), 
Silchar, Assam 	 Applicants 

By Advocates Mr B.K. Das, Mr N. Dutta, 
Mr P.K. Roy and Mr D.K. Das. 

• 	
V  -versus- 	• 

• 	 1. State of Assam, represented by the 
Chief Secietary, 
Government of Assam, Dispur. 

2. The Commissioner 	Secretary to the 
• Government of Assam, 

Home and Political Department, 
Dispur. 

• 	 3. The Director General & Inspector General of Police, 
V  Assam, Ulubari, Guwahati. 

4. The Secretary to the Government of India, 	 * 

• Ministty of 'Home Affairs, 
New Delhi 	 V 

5. -  The Additional Chief Secretary to the 
Government of Assam, 
Dispur. 	 V 	 Respondents 

By Advocates Mr S. All, Sr. C.G.S.C., 
Mr V A.K. Choudlury, Add!. C.G.S.C., 
Mr P.G. Baruah 	Advocate General, Assam, 

V 	
DrY.K. • 

V 	

V Phukanl, Sr Government Advocate, Assam and 
Mrs M. Das, Government Advocate, Assarn. 	 V  

V • • 
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Both 	the above two applications involve common questionS 

Therefore, we propose to dispose of both 
of 	law 	and 	similar 	facts. 

applications by this common order. 
the 

The applicants in these applications challenge the Notifications 
2. 

dated 	29.6.1996 	and 	2.7.1996, 	issued 	by 	the 	Deputy 	Secretary 	to 

the 	Government 	of 	Assam, 	Horne(A1 	Department 	and Secretary 	to 

the 	Government 	of 	Assa  ili, 	Home 	etc. 	Department, 	respectively 

for 	order/direction 	to 	set 	aside 	and 	quash 	the 	said 	two 
and pray 

and 	allow 	the 	applicants 	to 	continue 	in 	the 	posts of 
Notifications 

General 	of 	Police, 	in their 	respective 	disciplines 	in 
Inspector 

which they had been working. 

For 	the 	purpose 	of 	disposal 	of 	these 	applications 	facts 
j3. 

may be narrated as follows: 

in 	O.A.NO.236196 	has 	stated 	that 	at 	the 
(a) 	The 	applicant 

as Deputy InstpectOr General of Police 
material time he was serving 

d 
(ReorganiSation), 	Assafli. 	He 	was promoted to the rank of Inspector 

General 	of 	Police, 	ReorgafliSat10n 	Assam, 	by 	order 	dated 	8.3.1996 

to the Government of Assam, Home 
issued by the Deputy Secretary 

claims that he is an efficient officer 
(A) Department. The applicant 

with 	

unblemished 	service 	career 	and 	a 	recipient 	of 	various Medals 

his 	outstanding 	services 	including 	President's 	Medal. 	He 	also 
for 

drug 	trafficking 	and 	other 	unlawful 	activities 	including 
tackled 	the 

insurgency in an efficient manner. 

(b) 	The 	applicant 	in 	O.A.NO.261/96 	also 	states 	that 	at 	the 

he 	was Deputy 	inspector General of Police. Initially, 
material 	time 

in Assam Police Service and in 	
1975 he was promoted to 

he was 
1984 he wa  s nominated 

the senior scale of Assam Police Service and in 

to 	the IFS and 	later promo  ted to the supertime scale of IRS and 

/ 
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posted as Deputy Inspector General of Police (DIGP for short), Central 
I / 

/ 	 Western Range, Guwahati. He was also similarly promoted to the 

rank of Inspector General of Police (Law and Order) by order dated 

8.3.1996 and was incharge of Central Western Range, Assam. This 

applicant also claims that he is an efficient police officer having 

an unblemished service career and a recipient of various distinctions 

including Indian Police Medal for gallantry in 1969 and also received 

a number of recommendations for his meritorious seryices.He received 

appreciation at the time when he was posted at Srinagar and Amritsar 

on deputation to the Central Reserve Police Force. The applicant 

claims that 	because 	of 	his ability 	in 	controlling 	the 	crimes 	and 

in 	maintenance of 	law 	and order, 	he became an eyesore to many 

of 	the persons 	interested. 	He believes 	that 	in the discharge of his 

duties, on many occasions, he dissatisfied some political 	and student 

leaders who 	found 	it difficult to achieve their narrow political aims. 

His further grievance is that  those leaders at times almost came Out 

openly through the press and other means including rallies demanding 

action against him but failed. He also alleges that taking the advantage 

of the change of Government they influenced the Government 

machinery with a view to harass him in various ways so that he 

might not get any promotional avenue, in his service career. He alleges 

• that sonie political and student activists became successful in 

influencing the new Government machinery to initiate a departmental 

proceedings on some false charges. However, those were proved 

to be baseless later on. He was also suspended with the sole purpose 

to dismiss him from service. However, with the refusal of the 

Government of India to take any action against him, according to 

the applicant, the attempt to dismiss him from service was 

totally frustrated. Thereafter,he was posted. as Commandant 76 Bn. 

Central Reserve Police Force at Srinagar on deputation. There also 

he had shown his exQrnplary courage in dealing with insurgency. 	' 

In saying so the applicant wants to how that he is an able, efficient 
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4 
USe of the drastic steps ta 

and couraqeous police 0fficer. BeCa

ken 

while 	

intaimng law and order he became an eySOre to those persons 

d it diffiCUlt to overcome the steps taken by him. 
who foun  nment of Assam 

4. 	

Both the applicants state that the Gover  

created six ex 
	

General of police 

cadre posts in the rank of Inspector 

(IGP for s

.1997 in exercise of 

hort for a period uptO 28.2 
	

its power 

and also under the second provisO to 
	R

ule 42 of the iFS (Cadres 

Rules i954• Thereof ter, the applicants atongwith four other persoflS .1! 

merit with due regard to their senioritY. 

were promoted on the basis of  
was promoted to IG?, in 

 

The applicant in 
0.A.N0.236196 	

h8rge 

rganisatbo 	

The applicant in O.A.No.26h196 was promoted to 

IG?, Law and Order, in charge Central Western ange, GuWat 

On promotion as aforesaid the applicants joined in their poStS 

O 

eceived remUnetion as 

8.3.1996 and had been working and they r  

iG? as per th provision of rules. The appf Central Western 

licant in o.A.o.236!9& 

was, howr, transferred td IGP in 

charge o 

ange as the applicant in O.A.o.261/96 took leave on medical 

ground. 
According to the applicants the order of cancCllatiOfl 

5. 

of their 	

motion to the rank of lOP was illegal and based on 

pro  

some extraneous conSide 
tbon

s. it was punitive in natu 
	

Besides, 

such order of cancellation entails eV 
	

0seqnce. Therefore, 

stiCe ought to 

the principles of natural ju 
	

have been follow 	
Such 

The applicants contend that 

cancellation was impetmis5th in law.  

the cancellation of the promotion of the applicant to the IFS cadre 

was violative o

Cle 311 of the Constitution 

f the provisioflS of Arti 

of India. Besides t was arbitrary, unfair and unreasona 

	
The 

the applicants were on the basis 

3cording to 

of some irrlevt and extraneous considerations and in utter isrega 
order of canCeltbon,  

principles of natural lustice. The applicants have further 

i1eged that the decision to cancel their promotion with retroSPtt 
to the  

effect ...... 
.. N 
J 
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effect in consequence whereof the applicants had been reverted to 

their original post, was on the basis of some extraneous material. 

The action was also actuated by malafide exercise of power. 

6. 	The applicants further state that the Government sanctioned 

the aforesaid six posts of IGP temporarily by Notification dated 

6.5.1996. The aforesaid posts were created on the basis of the formal 

proposal 	sent by 	the Director 	General 	of Police 	(DGP 	for 	short), 

Assam. 	The applicants and 	other 	persons had 	been 	promoted 	on 

the basis of objective assessment such as the nature of duties and 

responsibilities attached to the posts in comparison tq those attached 

to the cadre posts. According to the applicants the posts had been 

created as per the provisions of rule. It is also stated that the 

provisions of IPS (Fixation of Cadre Strength) Regulation, 1955, 

earmarks fortytwo number of posts in the r.ank of Superintendent 

of Police/Additional Superintendent of Police/Commandant for the 

Assam Cadre of IPS, out of which only thirtyfour officers were 

available. Of the thirtyfour officers nine officers had been posted 

I against non-cadre posts. By pointing out this, the applicants have 

tried to show that there was no overutilisation of the ex cadre 

posts. On the other hand as many as thirty posts had been earmarked 

for Central Deputation in the Joint Cadre of Assam and Meghalaya, 

and against that only twentysix posts had been utilised. Saying that 

the applicants want to show that the State Government was fully 

competent to create the aforesaid six posts of IGP. The applicants 

also state that since the creation of the posts by the TGovernment 

of Assam was valid there was nothing wrong in it. The applicants 

also state that the Government cancelled the Notifications dated 

8.3.1996 by which the applicants and the other persons had been 

promoted. According to the applicants this had occasioned because 

of a new poilticat party comIn8 into power The applicants further 

state that by then the applicants and the other promotees had 

discharged.......... 
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r 

- scharged their duties in their promOti0 
	postS for more than 

two months. The reversion order was passed withOut givin 
	any 

opportunitY of hearing and thus the State Government had violated 
jstice. 

the provisions of rules •and the principles of natural 
	y a 

separate Notification 
No.HMA.224/96IPtI6 

dated 2.7.1996 cancelled 

ions of th 	
ct applicants by giving retrOSPewe effect, 

the promot  

jrectiflg the 	
to continue as DIG, w m 	

hich post they held prior to 

ated 11.7.1996 
. The applicants filed representations d 

their promotion  
rY. Till the date of filing of the applications, 

to the Chief Secreta  
no action had een taken by 

to the OWledge of the applicants %  

the authority. 

The applicants also state about the creation of 
Six ex 

7.
of six officers jcludiflg them. They 

cadre postS and appointment  
that this order of cancell- 

have also mentioned in their applications 

solely OB 
some extraneous considerattoT 	The 

ation was passed  
tated wht the extraflous 

appliCants however, have not clearly s  
defend he action of the 

considerations were. The applicants also 
	t  

earlier Government in 
creati'fl9 the posts under proviSo to iule 

4(2) of the Assam Police Service Cadre Rules. They have highligited 

against them were absolUtelY malalide 
the fact that the action taken  

and canflQt sustain in law. This, 
5ccordiflg to the applicants, was 

done by the present Government just to take 
revenge of their 

uragiouS activities in 	
ntrolling insurgency and tackling th law 

	

and order problem in a firm way. It is further stated that the 
	tre 

	

actions regarding cancellation of their appoifltmet to the ex 
	e 

postS of IGP was not only illegal
•  and arbitrarY, but were ated 

by malafide intentions of some of the officers. 

8. 	
The respondents have also entered appearafl 

	in thia case 

and the respondent Nos.1, 2 and 3 have filed written staterEf 

In 
their written statements these respondents have disputed the cli 

I 
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of the applicants. According to them the aplications 

were not maintainable as the applicants had no right, to the ex 

cadre posts of IGP. The respondents have further stated that the 

applicants were not qualified to be promoted to IGP, inasmuch as 

they did not complete the required number of years for promotion 

to the rank of IGP. Thus the appointment of the applicants to the 

post of IGP, was contrary to law and in violation of the guidelines 

of the Union Home Ministry. Besides, 	IPS of Assan and Meghalaya 

is a 	Joint 	Cadre. Therefore, in 	order 	to promote some members 

of the cadre, the Joint Cadre Authority ought to be consulted. 

However, this was not done in the instant cases. The respondents 

have, also taken various legal grounds in the written statement to 

justify the action of the respondents in cancelling the order Ofpromotion. 

We have heard Mr B.K. Das, learned counsel for the applicant 

in O.A.No.236/96, and Mr N. Dutta, learned counsel for the applicant 

in 	O.A.No.261/96. We 	have also heard Mr P.G. 	Baruah, learned 

Advocate General, Assam, and also Mr S. Au, learned Sr. C.G.S.C., 

appearing on behalf of the respondents in both the cases. 

Mr B.K. Das, learned counsel for the applicant, A.K. Roy, 

in O.A.No.261/96, urged before us that the order of cancellation 

of the appointment of the applicant was bad in law on the ground 

that the 'order was passed on extraneous considerations and besides, 

the actions of the Government had been actuated by malafide 

intention. These actions were taken in unholy haste solely on a 

note submitted by the then Legal Remembrancer. While highlighting 

these point he had drawn our attention to the date which was 

immediately after assumption of power by the new Government. 

His further submissions were that such 'similar action had been taken 

against the applicant when this Government came to power in 1985. 

On the earlier occasion departmental proceedings had been initiated 

against this applicant on some vague and baseless charges. However, 

it had to be dropped without taking any action. The learned counsel 
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/ 	 refutes the opinion of the Legal Reniembrance, which according 

' 	to the counsel was the basis of the impugned order of cancellation. 

According to the learned counsel the order of cancellation was 

passed on three grounds, namely, (1) Proviso to Rule 4(2) of the 

IPS (Cadre) Rules 1954 read with IPS (Pay) Rules, 1954, had been 

violated before passing the order. As the said posts were created 

on the proposal of the DGP, according to the learned counsel, the 

Legal Remembrancer overlooked the principle of the concept of 

the cadre and ex cadre posts. The learned counsel had drawn our 

attention to the All India Service Manual at page 995 and IPS (Pay) 

Rules at page 873. By making such submission the learned counsel 

stressed that the Legal Remembrancer had failed to apply his mind 

properly and fairly while recommending review of the whole matter. 

The opinion of the Legal Remembrancer was misconceived and 

unsustainable inasmuch as the ex cadre posts had been created with 

the concurrence of the Finance Department. 

11. 	The learned counsel also wanted to impress upon us by 

saying that even after furnishing such notes in records, the 

Government had recently appointed IGP in those ex cadre posts. 

The opinion of the Legal Remembrancer to the effect that the 

Joint Cadre Authority ought to have been consulted was also not 

sustainajle inasmuch as there were no such rule. Even if such rules 

were there these could not be of a mandatory nature. The learned 

counsel further submitted that the report of the Legal Remembrancer 

was promptly accepted without proper application of mind. It was 

done in unholy haste. The learned counsel also submitted that the 

impugned notification had been passed in total disregard to the 

principles of natural justice. In this connection the learned cininsel 

have placed reliance on catena of decisions. Relying on such decisions, 

the learned counsel submitted that evçn in ad hoc promotion the 

reversion was not valid if such reverion had not been based on 

any reasonable ground. The drastic steps of reversion taken by the 
I 	. 



There was no such precedence in Assam Police regarding ex cadre 

posts. The learned counsel further submitted that even the Legal - 

Remembrancer had admitted that Rule 4(2) of the IPS (Cadre.) Rules, 

1954, empowered the State Government to add one or more posts 

for a period upto one year to the cadre. This showed that any number 

of posts could be created for that period. Under the said rule, 

according to the learned counsel, no restrictions had been imposed 

to the State Government with the only exception' that if it had 

to last for more than one year, the Central Government's approval 

would be necessary. In the instant case the time limit was only 

one year and it had not exceeded. The learned counsel further 

submitted that the written statement filed by the respondents had clearly 

indicated that there had already been four excess posts and with 

the addition of the new promoteeS the excess comes to ten. The 

Government of India, while exercising its power under Rule 4(e) 

had not disapproved the excess s'o that the applicant had to be 

reverted. It was further highlighted that even assuming that there 

was over utilisationof the posts, in that case the reversion ought 

not to have been confined with the six persons only. 'But the 

Government, in its best wisdom, decided to revert only, those who 

were appointed later without disturbing the other officers who had 

been appointed in excess of the quota. This, according to the learned 

counsel, was a clear violation of the equality clause of the 

Constitution. 

12. 	Regarding the Joint Cadre Authority, the learned counsel 

also submitted that such consultation was not prevalent. In the 

past also 	the 	Government 	promoted without 	the approval of 	the 

Joint Cadre Authority. Regarding the guidelines 	the learned counsel 

submits that the sixteen years rule was never adhered to, and there-

fore, it became a professed norm of the Government. 
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13. 	Mr N. 	D'ta, 	
learned counsel appearing on 

behalf of the applicanti T.P. ChakrabOrtY, in 

O.A.No.236/96, submitted that there had not been any 

vio1ation of the executive business as because the Home 

Secretary was not consulted. In that regard he referred 

to Rule 26(6) and Rule 32(A)(b). But the Chief Secretary 

had the power and the Chief Minister was also the Home 

Minister at that time. The learned counsel also submitted 

that there was violation of Rule 4(2) of IPS (Cadre) 

I. 
Rules and Rule 9 of IPS (Pay) Rules. Under the second 

proviso of Rule 4(2) of IPS (Cadre) Rules, 1954, State 

Government had the power to create ex cadre posts for a 

period not exceeding one year and therefore, the posts 

were created rightly. The learned counsel further 

submitted that certain guidelines of mandatory nature had 

been violated. 

14. 	Mr Dutta while refuting the charge that in order 

to get promotion to the post •of IGP a person is to remain 

as DIG for a particular periods submitted that this 

guideline was not mandatory. He also pointed out the 

decision of the Full Bench in Bhupinder Singh -vs- Union 

of India and others reported in 1991(16) ATC 104. As per 

the guideline one was required to serve for sixteen years 

but this was struck down in that case. Th-e applicants had 

completed fourteen years. The learned counsel further 

submitted that the consultation of the Joint Cadre 

Authority was also not necessary as per Rule 11(A) of the 

Cadre Rules in respect of officers of the Assam Wing. He 

had also drawn our attention to the Schedule to the IPS 

(Fixation of strength) RegulationSi 1955, so far Assam and 

In this connection he invited MeghalaYa were concerned.  

our attention to the written statements. According to him 

there had already been some excess ex cadre posts created 

before ........ 

JI  
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before the six posts were created. Therefore, according 

to the learned counsel if some persons could be absorbed 

in ex cadre posts in excess then there should be no 

reason to cancel the present six ex cadre posts. 

The learned counsel also submitted that the order 

was not reasonable. According to him the authority did 

not address itself to the relevant matter and in fact 

totally excluded the same and irrelevant and extraneous 

matters were taken into consideration. Therefore, the 

action of the respondents was illegal and arbitrary. He 

referred to a judgment of the Hon'ble Gauhati High Court, 

Subash Project and Marketing reported in 1994(2)GLR 183 

and also to a judgment of the Apex Court, Dwarika Prasad 

Sahu -vs- State of Bihar, reported in AIR 1975 (SC) 134. 

Mr P.C. Baruah, learned Advocate General, Assam, 

on the other hand, submitted that the action of the 

Government was just and proper because the Government 

noticed certain irregulariiieS in creating the posts. The 

learned Advocate General also submitted that 'it was not a 

case of setting aside the appointment of the applicants, 

but the cancellation was for review of te orders of 

promotion of the applicants and other officers. The 

Government found that some mandatory provisions had not 

been complied with before creation of the said six ex cadre 

posts. The learned Advocate General went tothe extent of 

saying that posts, in fact, were non existent at that 

time in the eye of law. He also submitted that there was 

no comparable or objective assessment at the time of passing 

the orders of promotion. He drew our attention to a 

circular issued by the Ministry of Home Affairs udner 

No.MHA.6/9/63-AIS dated 9.2.1995. He had also invited our 

attention to the guidelines dated 29.12.1990 produced 

before us. In the present facts and circumstances of the 

cases there was no violation of the principles of natural 

I 
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justice. in this conneCtiOn he had drawn our attention to 

the decision of the Apex Court, State Bank of patiala and 

others -V5 - 
 K. Sharma, reported in AIR (1996)SC 1669. He 

also invited our attention to another decision of the 

Apex Court, N. VenkateSwarlu and others -v- Government of A.P. 

and others, reported in (1996)5 SCC 167. He had also drawn 

our attention to a portion of the records. 

	

17. 	
On the rival contentions of the learned counsel 

for the partiesi now, the questions that fall for 

deterTfliflation are as follows: 

1) 	
Whether the impugned Notifications dated 29.6.1996 

and 2.7.1996 can sustain in law. 
the respondents and other 

ii) Whether the action of  
officials of the Government were abtUated by 

malafide intentions. 

	

18. 	point No.1 

The relevant records have been placed before us. 

We hav.e perused the same. From the records it appears that 

by Notification dated 8.3.1996 both the applicants? 

Shri T.P. ChakrabortY and Shri A.K. Roy, were 

promoted to the rank of IGP in the pay scale of Rs.59
00  

7000 per month. The applicant Shri T.P. ChakrabortY 

was posted as IGP Police Reorgaflisatbon, with 

headquarters at Guwahati with effect from the date 

of taking over of charge. The applicant Shri A.K. 

Roy was, similarly, posted as IGP Law and Order with 

irter at Guwahati, with effect from the date of 
'I 	 - - 

	

n 6.3.1996, Sri R. Das, 	
the 

taking over of charge. O  

Police put 
then Director General of 	

up a confidential' 

note 	to 	the 	
then 	Chief 	Secretary, 
	Shri A. 

ferring to his earlier note dated 
hattaChariya re  

2.2.199 regarding creation of posts and upgradation of 

0fficerS to the rank of IGP. This note was a 

the earlier note. From the 
modification of 	

note it 

996 the aforesaid six posts had 
appears that till 6.3.1  

	

not 	 F 
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not yet been created. On 3.2.1996 the said Director 

General of Police, Shri R. Das, also wrore a 

confidential letter No.C.47/88/Vol.1/66 dated 3.2.1996 

suggesting creation of a post of IGP and Additional 

Director General of Police (ADGP fot short). On the 

subsequent day the then Chief Secretary put up a note 

before the Chief Minister stating that it was 

necessary to create some temporary ex cadre posts at 

the level of IGP pending the cadre review and 

occurrence of regular vacancies. In his note he stated 

as follows: 

In giving effect to the proposal 
above, it would be necessary to create 
some temporary ex-cadre posts at the 
level of the IGP pending the cadre review 
and occurrence of regular vacancies. With 
the approval of CM, Personnel and Finance 
Departments would be moved to agree to 
the creation of these posts till 28.2.97 
for the present." 

On the next day, the note sheet further indicates, the 

Secretary (Personnel) agreed to the proposal in 

principle pending formalities to be completed. On the 

same day, i.e. 8.3.1996, a note was put up before the 

Secretary (Finance) and on receipt of the said note 

the Additional Secretary (Finance) informed that 

Finance department agreed as endorsed by the Chief 

Secretary keeping in view of the advice dated 8.3.1996 

of the Personnel (A) Department. The record, however, 

does not show any further order and the order of 

appointment by Notification dated 8.3.1996 was issued. 

The record also does not disclose whether all the 

necessary formalities had been complied with. In all 

probability the necessary formalities had not been 

complied with in view of the fact that the note was 

put up on 7.3.1996 and the notification was issued 

on8.3.1996. Meanwhile, there was a change in the 

Ministry ........ 

- 	 --•- 	 - 	 •- 
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jni5try and the Chief Minister of the new partyi 

after coming into power: wanted to know about the 

in making the appointments and that too in 
legality  
such a hurry. The opinion of the Legal Remembtanc 

	

was 
also  sought 	for. 	

Later, 	on 	
12.6.1996 the 

Commissioner 	and 	
ecretary1 	Home 	and 	

political 

Department l put up a note to the Additional Chief 
Home and P0litiCal 

secretary (who was in charge of  

Departments). In the said note the Commissioner and 

Secretary: Home Department: intimated that six 

persons had been promoted to the rank of IGP on the 

initiati0n of the then Chief Secretary: Shri A. 

BhattachaflYa and DGP: Shri R. DaS. In the note it was 

also mentioned that on 8.3.1996 the then Chief 

5 c
retary made some comments that some IGP promotions 

need to be done on that day itself. On that day 

itself: he also came to know that the DeputY Secretary 

had already issued orders for appointment. He felt 

that this was done just to favour the applicant: Shri 

A.K. Roy, but he could not prevent the itregU1ate 

He also mentioned in his note that one 0fficer: Shri 

Deshmukhy8'0f 1980 batch who was above the applicant: 

Shri A.K. Roy: had not been Considered for promotion 

and no reason had been recorded. He further stated 

he record to show that the 
that there was nothing on t  

	

Personnel Department or 	
the Finance Departmt 

considered the proposal for creation of posts: which 

c
cordiflg to him was in violation of Rule 9 of the IPS 

(Pay) Rules. The Commissioner also mentioned in his 

note that as per IPS (Pay) Rules ex cadre postS shOUld 

not ........ 

9 
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not exceed the deputation quota of the cadre. In fact, 

the deputation quota had already been exceeded in 

creating ex cadre posts at various times. Therefore, 

according to him, creation of such posts without review 

was unwarranted. He suggested in his note that the 

opinion of the Legal Remembrancer should be sought for 

and the matter might be proceeded accordingly. He 

suggested that the opinion ought to be sought from the 

Legal Remembrancer on the following points: 

'(1) The procedure followed by the Chief 
Secretary to promoting these officers by 
opening a file in his own office. 

Whether these promotions violate the Rules 
of creation of Ex-Cadre posts. 

Whether consultation of Joint 	Cadre 
Authority was necessary as these 
promotions will have significant affect on 
the Cadre Management of Meghalaya wing of 
Assam-Meghalaya Cadre of IPS. 

Whether this has violated any existing 
Rules of Executive Business as this file 
was not routed through the Secretary of 
the Deptt. at any point of time. 

The very propriety of handling of this 
case by the Chief Executive of the 
Administration, the way he handled. 

Yet another note was put up by the Commissioner and 

Secretary, Home and Political Departments, to the 

Chief Secretary stating, interalia, that a letter 

dated 5.6.1996 from the Ministry of Home Affairs was 

received regarding promotion of IPS officers in Assam. 

The Ministry of Home Affairs had informed that the 

promotion of IPS officers of the 1980 batch was in 

violation of the guidelines issued by them and wanted 

to know the reason from the Government for not 

following the guidelines issued by the Ministry of 

Home Affairs. Accordingly the Legal Remembrancers 

opinion was sought for. In the note sheet we find the 

opinion of the Legal Remembrancer. In his opinion the 

Legal........ 
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Legal Remembrancer stated as follows: 

the creation of six Ex Cadre 
posts of IGP's rank was proposed in 
violation of the second proviso to Rule 
4(2) of the IPS (Cadre) Rules, 1954 read 
with Rule 9 of the IPS (Pay) Rules, 
1954." 5 

The Legal Remembrancer further opined that: 

Such appointment by the State 
Govt. without approval of the Central 
Govt. violates the rules. 

The Legal Remembrancer also stated as follows: 

Further, promotion of Assam Cadre 
Officers of 1980 batch of IPS, who have 
not completed the minimum stipulated 
years of service as prescribed under the 
guidelines issued by the Union Home 
Ministry, to the posts of IGP's rank in 
the instant case constitutes violation of 
the said guidelines, for which the 
Central Govt. have already called for an 
explanation from the Govt. of Assam vide 
S1.15/c dated 05-06-96.' 

H t 
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The Legal Remembrancer also opined that the Joint 

Cadre Authority ought to have been consulted. He 

further stated that the file dealing with - the 

promotion of the six officers to the rank of IGP was 

not routed through the official head (Commissioner & 

Secretary, Home at the relevant time) of the 

administrative department (Home). According to the 

Legal Remembrancer this also violated the Assam Rules 

of Executive Business, 1968, particularly, the Rules 

4, 6 and 55 thereof. He further stated that under Rule 

4, the business of promoting the six Police Officers 

should have been transacted in the Home Department. 

Under Rule 6 the Commissioner and Secretary, Home 

Department, in his capacity as official head of the 

Administrative Department should have been allowed to 

deal with this matter, who was made responsible in the 

proper transaction of business in the Home Department 

und -- 
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under 8ule 55. According to the Legal Remembrancer the 

whole process was completed in the absence of. the 

Commissioner and Secretary. The Legal Remembrancer 

further stated that the Deputy Secretary of the Home 

Department for the first time came to know about this 

matter on 8.3.1996 when the then Chief Secretary 

directed him to issue orders. The Legal Remembrancer 

stated as follows: 

The Deputy Secretary, Home just 
signed the draft Notification dated 
08-03-96 at Si. 8/c-9/c and issued the 
same promoting the six officers to the 
non-existent posts of IGP's rank in 
pursuance 	of 	the 	Chief 	Secretary's 
orders as aforesaid. 

The Legal Remembrancer had also pointed out various 

irregularities and that it was also done in great 

hurry totally ignoring the formalities necessary. 

The Legal Remembrancer's opinion was put up on 

25.6.1996 and on receipt of the same on 29.6.1996 the 

Additional Chief Secretary suggested for cancellation 

of the Notification dated 8.3.1996 and accordingly the 

impugned orders were passed. 

Mr B.K. Das, learned counsel for the applicant 

in 0.A.No.236/96 and Mr N. Dutta, learned counsel for 

the applicant in 0.A.No.261/96 submitted that this was 

done without affording any reasonable opportunity. 

Mr Das very strenuously argued that the impugned 

notifications 	cancelling 	the 	promotion 	of 	the 

applicant, was contrary to the rules and in utter 

violation of the principles of natural justice. 

According to him there was no violation of the proviso 

to Rule 4(2) of the rules. In fact the rules had been 

violated ....... 

I 

'I 
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violated earlier by promoting some officers of the IPS 

Cadre. Mr Dutta submitted that the IPS Cadre Rules, if 

it had to be adhered to, then it exceeded the limit 

long before the promotions given to the applicants 

alongwith four other officers. However, the Government 

instead of disturbing others simply cancelled the 

appointment of the applicants and four others by the 

impugned notifications. 

21. 	The IPS (Cadre) Rules, 1954 (Cadre Rules for 

short) was made by the Central Government in exercise 

of the powers conferred by sub-section (1) of Section 

3 of the All India Services Act, 1951, after 

consultation with the Governments of the States 

concerned. Rule 4 of the said rules deals with the 

Cadre strength. Under the said rule the strength and 

composition of each cadre shall be as determined by 

regulations made by the Central Government in 

consultation with the State Governments in this behalf 

and until such regulations are made it shall be as in 

force immediately before the commencement of these 

Rules. Rule 4(2) requires the Central Government to 

re-examine the strength and composition of each such 

Cadre at an interval of every three years, in 

consultation with the State Government or the State 

Governments concerned, and make such alterations as it 

deems necessary. However, as per the first proviso the 

Central Government, in spite of the rules, has power 

to alter the strength and composition of any cadre at 

any time. The second proviso to the said rules says 

that the State Government concerned may add for a 

period not exceeding one year and with the approval of 

the Central Government for a further period not 

exceeding two years, to a State or Joint Cadre one or 

TR 
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more posts carrying duties or responsibilities of a 

like nature to cadre posts. There is also a Government 

of India's decision issued under G.I.M.H.A. letter 

No.6/9/63-AIS (I) dated 9.2.1965. As per the said 

decision 	Rule 4 (2) of the Cadre Rules, Government 

decision is as follows: 

Both 	these 	provisions 	are 
independent of each other and are not 
inter-connected. The second proviso to 
Rule 4(2) of the Cadre Rules empowers the 
State Government to make temporary 
addition to the Cadre for the period not 
exceeding the limit indicated therein. 
Rule 9 of the Pay Rules, on the other 
hand, provides for the regulation of pay 
of cadre officers appointed to non-cadre 
(ex cadre) posts. The State Governments 
are competent to appoint cadre officers 
to such posts under their control to the 
extent that the appointments should not 
exceed the number of posts in the 
deputation reserve of the State cadre. 
The non-cadre (ex-cadre) posts to which 
cadre officers are appointed would not 
result in the posts becoming temporary 
additions to the cadre within the scope 
of the second proviso to Rule 4(2) of the 
Cadre Rules." 

From this it is very clear that the State Government may, 

in case of necessity for a period not exceeding the 

limit indicated, make temporary additions to the cadre. 

However, the State Government has power to make 

additions which do not exceed the number of posts in 

the deputation reserve of the State Cadre. This itself 

is clear that though the State Government for very 

temporary period is entitled to add one or more posts 

for a period not exceeding one year by itself and with 

the concurrence of the Central Government for two 

years; it 	must be limited to the extent of the 

deputation reserve. In the present case the deputation 

reserves were two as admitted by the learned counsel 

for the parties. 

A7r 
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Now, admittedly, the applicants and the four 

others had been promoted to the rank of IGP in 

contravention of the rules. Besides, from the record we 

do not find that the proper procedure had been followed. 

As per the procedure the creation of posts ought to have 

been made in a manner prescribed, i.e. the matter ought 

to have been routed through the Cormissioner and 

Secretary, Home Department. 

It was argued that the Home Department was under 

the then Chief Minister who was also the Rome Minister. 

Besides, as it was routed through the Chief Secretary 

who was in overall charge of all the Departments of the 

Government, and therefore, bypassing the Home Secretary 

would not make any difference. We cannot appreciate the 

argument of the learned counsel in this regard. It is 

true that at that material time the Home Department was 

under the Chief Minister and the Chief Secretary was in 

overall charge of the departments, but that does not 

mean that in certain cases the concerned Secretary 

shguld be bypassed. In that case it would be an 

arbitrary action inasmuch as in case of necessity if the 

Government wants to favour some officers and that too at 

very high level, may ignore the concerned Secretary. In 

our view the procedure prescribed that it should be 

routed 	through the Secretary of 	the particular 

department should be followed, because that particular 

department normally will know the exact position and 

also the problems of the department. 	Therefore, if 

it is routed through the particular department, 

it would be possible for the concerned Secretary to 

point ....... 

/ 
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/ point 	out 	if 	there 	are 	certain 	lacunae. 	This was 	not 
done 	in 	the present 	case. 	We 	feel 	that the action of the 
Government 	in this matter 	is 	contray to the rules, 	and 
not 	fair 	and 	reasonable, 	and 	therefore, 	it 	cannot • sustain. 	The Hinister normally acts on the 	advice 	of 
the 	Secretary 	of 	the 	concerned 	department 	Nerely 
because 	the 	Chief 	tiinister 	was also 	a 	Home Ilinister 	at 

' 	! the material 	time and the Home Department was under him 

that 	may 	not 	improve 	the 	position. 	When 	a 	specific 
procedure 	is 	prescribed 	by 	the 	rule, 	that 	procedure 

should be followed or not at all. 

41 
24. 	The next 	ground 	taken 	by 	the learned counsel 	for 
the 	applicants, 	is 	that 	the 	applicants alongwith 
four 	others 	having 

	been 	appointed 	by 	the 	competent 
authority 	and 	they 	having 	discharged 	their 	duties as 
such could not be 	reverted 	to 	the 	lower 	rank 	without 
affording 	reasonable 	opportunity of hearing, 	that is 
by 	following 	the 	principles 	of 	natural 	justice. 	To 
counter 	this 	the 	learned 	Advocate 	General, 	Assam, 

submitted that 	the principles of natural 	justice had 	no 

place here in the present facts and circumstances of the 

cases, 	inasmuch 	as 	the 	applicants 	had 	no 	right 	to 	the 
said posts. 

25. 	Principles of natural justice have an important 

place in the administrative law. They have been defined 

to mean fair play in action. These principles constitute 

the basic element of fair hearing. An order of an 

authority exercising judicial or quasi judicial function 

passed in violation of the principles of natural justice 
• 	

is procedurally ultra vires and, therefore, suffers from 

a 	jurisdictiona' error. 	But 	while 	applying 	the 

principles of natural justice, it must be borne in mind 
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that these principles are not immutable but flexible and 

cannot be put in a strait jacket. In the absence of 

contrary indication in statute, fairness in action is an 

implied requirement to protect arbitrary action, more 

so, where statute confers wide power with discretion. 

This concept is also applicable in administrative 

action. However, the concept of natural justice is not 

a static one, it is expanding every day. The doctrine of 

fairness or the duty to act fairly and reasonably is a 

doctrine developed in the administrative law to ensure 

the rule of law and to prevent failure of Justice. In 

Asstt. Excise Commissioner -vs- Issac Peter, reported in 

(1994) 4 5CC 104, the Apex Court observed that just as 

principles of natural justice ensure fair dcision, 

where the function is quasi-judicial, the doctrine of 

fairness is evolved to ensure fair action where the 

function is administrative. But it can certainly not he 

invoked to amend, alter or vary the express terms of the 

contract between the parties. This is so, even if the 

contract is governed by the statutory provisions, i.e. 

where it is a statutory contract - or rather more so. 

Again in Superintendent of Police (C.B.I.) -vs- Deepak 

Chowdhury, reported in (1995) 6 SCC 225, the Apex Court 

observed that in certain cases which are purely of 

administrative nature the principles of natural justice 

are not required to be followed. 

26. 	In case of a policy decision of Government the 

principles of natural justice need not be followed. 

Besides, if the State finds that certain actions had 

10/ been taken earlier in complete violation of the 

procedure prescribed the State Government may take up a 

decision to review the order passed earlier and in such 

cases ........ 
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cases also principles of natural justice need not be 

followed. 

27. 	
In Delhi Transport Corporation -vs- D.T.C. 

f1azdoor Congress, reported in 1991(1) Suppl. SCc 600 or 

A.I.R. 1991 (SC) 101, the Apex Court observed thus: 

"The principle of natural justice or 
holding of an enquiry is neither a 
universal principle of justice nor 
inflexjable dogma. The principles of 
natural justice are not incapable of 
exclusion in a given situation. For 
example, Article 311(2) of the 
Constitution which essentially embodies 
the concept of natural justice, itself 
contemplates that there may be situations 
Which warrant or permit the non- 
applicability 	of 	the 	principles 
underlying Article 311(2) of the 
Constitution Reference may be made to 
the second proviso to Article 311 of the 
Constitution. This Court has also 
recognised that the rule of audi alteram 
partem can be excluded where having 
regard to the nature of the action to be 
taken, its object and purpose and the 
scheme of the relevant statutory 
provision, fairness in action does not 
demand its application and even warrants 
its exclusion. If iñporting the right to 
be heard has the effect of paralysing the 
administrative process or the need 
for promptitude or the urgency of the 
Situation SO demands, natural justice 
could be avoided." 

Reiterating the decision in Tulsi Ram Patel's case (AIR 

1985 SC 1416) the Apex Court further observed as 

follows: 

This Court in Tu].si Ram Patel's 
case (AIR 1985 SC 1416) (Supra) had in 
terms ruled that not only, therefore, can 
the principles of natural justice be 
modified butin exceptional cases they can 
even be excluded. But the principles of 
natural justice must not be displaced save 
in exceptional cases .............. 

28. 	
It is also well established principle of law that 

the requirement of natural justice should be tailored to 

safeguard the public interest Which must always outweigh 

every lesser interest. Subject to the requirement of 

public ......... 
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public interest which must undoubtedly outweigh the 

interest of the association and its members, the 

• ordinary rules of evidence and Y  requirement of natural 

justice must be followed by the Tribunal in making the 

adjudication under the Act. (See Jamiaat-E-Islami Hind 

-vs- Union of India, (1995) 1 SCC 428). The normal rule 

about the applicability of the principle of natural 

justice is that wherever it is necessary to ensure 

against the failure of justice, principles of natural 

justice must be read into a provision. Such a course, of 

course, is not permissible where the rule excludes, 

either expressly or by necessary intendment, the 

application of the principles of natural justice but 

in that event validity of rule may fall for 

consideration. 

29. 	It is now well established that the principle of 

natural justice in some appropriate cases may be 

excluded. In Maneka Gandhi -vs- Union of India, reported 

in AIR 1978 SC 597, it was held that if the law 

prescribing a procedure has to stand the test of one or 

the other fundamental rights conferred under Article 19 

of the Constitution it must fulfil the test of Article 14 

whereunder the principle of reasonableness is an 

essential element of equality and non-arbitrariness. The 

procedure must be right and fair and just and not 

arbitrary, fanicful or oppresive. Such exclusion is also 

seen in proviso 2 to Article 311(2) of the Constitution. 

The requirement of reasonable opportunity of being heard 

is guaranteed to a civil servant under Article 311(2). 

This requirement can also be dispensed with as 

incorporated in the second proviso to Article 311(2). 

Clause (2) of Article 311 is merely an express statement 

of....... 

El 
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w. Lije auai alteram partem rule which is implicitly made 

part of the guarantee contained in Article 14 of the 

Constitution as a result of the interpretation placed 

upon it by the decisions of the Supreme Court. However, 

Justice Chinnappa Reddy in his dissenting judgment in 

Swadeshi Cotton Mills -vs- Union of India, reported in 

AIR 1981 (SC) 818 had summarised that the implications of 

natural justice being presumptive, it may be excluded by 

express words of a statute or by necessary intendment. 

Where the conflict is between the public interest and the 

private interest, the presumption must necesaarily be 

weak and may, therefore, be readily displaced. In his 

dissenting judgment in Swadeshj Cotton Mills (Supra), 

Justice Chinnappa Reddy said thus: 

The argument of Shri Nariman 
would vest in the Government a power to 
decide from case to case the extent of 
opportunity to be given in each 
individual case and, as a corollary, a 
corresponding right in the aggrieved 
party to claim that the opportunity 
provided was not enough. Such a 
procedure may be possible, practicable 
and desirable in situations where there 
is no statutory provision enabling the 
decision making authority to review or 
reconsider its decision. Where, there is 
a provision in the statute itself for 
revocation of the order by the very 
authority making the decision, it 
appears to us to be unnecessary to 
insist upon a pre-decisional observance 
of natural justice. The question must be 
considered by regard to the terms of the 
statute and by an examination, on the 
terms of the statute, whether it is 
possible, practicable and desirable to 
observe pre-decjsional natural justice 
and whether a post decisional review or 
reconsideration as provided by the 
statute itself is not a sufficient 
substitute.' 

30. 	In the present case the Government decided to 

review the policy of the earlier Government and for that 

purpose the present Government considered as to whether 

the ex cadre posts could be created beyond the prescribed 

limit. No right accrues to the applicants in the ex cadre 

lit- 
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posts. The present Government having noticed that the 

appointments had been made contrary to the rules and for 

that purpose the Government wanted to review the legality 

and propriety in promoting the applicants and four others 

to the rank of IGP without following the procedure 

prescribed. This action cannot be said to be cancellation 

of the appointments as such on any misconduct or 

otherwise. A policy was adopted to see by the Government 

that illegality was committed as stated above. Therefore, 

in our opinion for taking up a policy decision to review 

the entire matter requirement of principles of natural 

Justice need not be complied with. At the time of review 

if the posts could be created legally and if the 

applicants were also entitled, surely, they would have 

got their jobs. Therefore, we do not agree with the 

learned counsel appearing on behalf of the applicants 

that the impugned notifidations were violative of the 

principles of natural justice. 

Point No.2: 

In Original Application No.261/96 the applicant, 

Shri A.K. Roy, has made severe allegations of inalafide. 

According to him the entire act.on was vitiated by 

malafide intention. Therefore, according to him, the 

impugned orders of cancellation of his appointment is 

liable to be struck down. Similar allegations have also 

been made by the other applicant, Shri T.P. Chakraborty 

(applicant in Original Application No.236/96). 

The term 'malafide' means want of good faith, 

personal bias, grudge, oblique or improper motive or 

ulterior purpose. The administrative action must be said 

to be done in good faith, if it is in fact done honestly, 

whether it is done negligently or not. An act done 

honestly. ..... 
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honestly is deemed to have been done in good faith. An 

administrative authority must, therefore, act in a bona 

fide manner and should never act for an improper motive 

or ulterior purposes or contrary to the requirements of 

the statute, 	or 	the 	basis of 	the circumstances 

contemplated by law, or improperly exercised discretion 

to achieve some ulterior purpose. The determination of a 

plea of malafide involves two questions, namely 

(i) whether there is a personal bias or an oblique 

motive, and (ii) whether the administrative action is 

contrary to the objects, requirements and conditions of a 

valid exercise of administrative power. Malafides are 

essentially questions of fact and they have not only to 

be alleged, but has also to be supported by the relevant 

materials. The allegations of malafide must be proved. 

Mere assertion or a vague or bald statement is not 

sufficient. It must be demonstrated either by admitted or 

proved facts and circumstances obtainable in a given 

case. If it is established that the action has been taken 

malafide for any such considerations or by fraud on power 

or colourable exercise of power, it cannot be allowed to 

stand. In Sardar Partap Singh -va-- State of Punjab 

reported in AIR 1964 (SC) 72, the Apex Court observed as 

follows: 

In the case before us it is common 
ground that it was the Chief Minister who 
was incharge of the Health Department in 
which the appellant was employed and it was 
therefore the Chief Minister as the 
Minister in charge of that portfolio who 
initiated these proceedings, though the 
formal orders ot the ministry were issued 
by the Secretaries et., of the Department 
in the name of the Governor. For the 
purposes of the present controversy the 
functionary who took action and on whose 
instructions, the action was taken against 
the appellant was undoubtedly the Chief 
Minister and if that functionary was 
actuated by mala tides in taking that 

action ....... 
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action 	it 	is 	clear 	that 	such 	action 	would 
be 	vitiated. 	In 	this 	context 	it 	is 
necessary 	to 	add 	that 	though 	the 	learned 
Attorney-General 	at 	first 	hinted 	that 	he 
would raise a legal 	contention, 	that even if 
mala 	fides 	were 	established 	against 	the 
Chief 	Minister 	still 	the 	impugned 	orders 

' 
could 	not 	be 	set 	aside, 	he di.d not 	further 
pursue the matter, 	but proceeded, 	if we may 
say 	so 	rightly, 	to 	persuade 	us 	that 	mala 
fides 	was 	not 	made 	out 	by 	the 	evidence on 
record. 	Such 	an 	argument, 	if 	right, 	would 
mean 	that 	even 	fraud or 	corruption leaving 
aside 	mala 	fides, 	would 	not 	be 	examinable 
by 	a 	Court 	and 	would 	not 	vitiate 
administrative 	orders ......... 

Again in Express Newspapers Pvt. Ltd. and others -vs-

Union of India and others, reported in AIR 1986 SC 872, 

The Apex Court observed thus: 

Fraud on power voids the order if 
it is not exercised bona tide for the end 
design. There is a distinction between 
exercise of power in good faith and misuse 
in bad faith. The former arises when an 
authority misuses its power in breach of 
law, say, by taking into account bona fide, 
and with best of intentions, some 
extraneous matters or by ignoring relevant 
matters. That would render the.impugned act 
or order ultra vires. It would be a case of 
fraud on powers. The misuse in bad faith A. arises when the power is exercised for an 
improper motive, say, to satisfy, a 
private or personal grudge or for wreaking 
vengeance of a Minister as in S. Pratap 
Singh v. State of Punjab, (1964)4 SCR 733: 
(AIR 1964 SC 733). A power is exercised 
maliciously if its repository is motivated 
by personal animosity towards those who are 
directly affected by its exercise. Use of 
a power for an alien' purpose other than 
the one for which the power is conferred is 
mala fide use of that power. Same is the 
position when an order is made for a 
purpose other than that which finds place 
in the order. The ulterior or alien 
purpose clearly speaks of the misuse of the 
power and it was observed as early as in 
1904 by Lord Lindley in General Assembly of 
Free Church of Scotland v. Overtown, 1904 
AC 515, that there is a condition implied 
in this as well as in other instruments 
which create powers, namely, that the 
powers shall be used bona fide for th 
purpose for which they are conferred." 

In the same judgment, the Apex Court further held: 

For purposes of the present 
controversy, the functionary who took 
action and presumably on whose instructions 
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the impugned notices were issued was no one 
than the Lt. Governor of Delhi who, 
according to learned counsel for respondent 
1, could not usurp the powers and functions 
of the Union of India in relation to the 
property of the Union and therefore had no 
functions in relation to the lease in 
question. it seems that the Minister for 
Works & Housing was taking his orders from 
respondent No.2. The dominant purpoe which 
actuated respondent No.2 in initiating 
governmental action was not so much for 
implementation of the provisions of the 
Master Plan or the Zonal Development Plans 
framed under the Delhi Development Act or 
the observance of the relevant Municipal 
Bye-laws under the Delhi Municipal 
Corporation Act, but to use these 
provisjon.fO an 'alien' purpose and in 
bad faith i.e. for demolition of the 
ExpressBuildings with a mark . of 
retribution or political vendetta for the 
role of the Indian Express during the 
period of . Emergency and thereafter and 
thereby to bring about closure of the 
Indian Express. If the Act was in excess of 
the power granted to the Lt. Governor or 
was an abuse of misuse of power, the matter 
is capable of interference by the Court." 

13 

 

The Supreme Court in State ot Bihar -vs- p • p_ 

P.P. Sharma, reported in 1992 Supp (1) SCC 222, 

held that the administrative authority has wide 

discretion, but actions when taken malafide gets 

vitiated, it was further held as follows: 

 

Public administration cannot be 
caned on in a spirit of judicial 
detachment. There is a very wide range of 
discretionary administrative acts not 
importing an implied duty to act judicially 
though the act must be done in good 
faith to which legal protection will 
be accorded. But the administrative act de 
hors judicial flavour does not entail 
compliance with the rule against interest 
and likelihood of bias. The administrative 
authority is free to act in its discretion 
if he deems necessary or if he or it is 
satisfied of the immediacy of official 
action on his or its part. His 
responsibility lies only to the superiors 
and the Government. The power to act in 
discretion is not power to act ad-
arbitranium. It is not a despDtic power, 
nor hedged with arbitrariness, nor legal 
irresponsibility to exercise discretionary 
power in excess of the statutory ground 
disregarding the prescribed conditions for 
ulterior motive. If done it brings the 
authority concerned in conflict with law. 
When the power is exercised niala fide it 

undoubtedly ....... 
II 

. 	
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undoubtedly gets vitiated by colourable 
exercise of power. 

"Malice in law could be inferred from 
doing of wrongful act intentionally wihtout 
any just cause or excuse or without there 
being reasonable relation to the purpose of 
the exercise of statutory power. Malice in 
law is not established from the omission to 
consider some documents said to be relevant 
to the accused ............... 

32. 	Mr B.K. Das, learned counsel for the applicantin 

O.A.No.261/96, had also strenuously argued on this point. 

This argument was also adopted by Mr N. Dutta, learned 

counsel for the applicant in O.A.No.236/96. In para 6.3 

of the original application No.261/96, the applicant, 

Shri A.K. Roy, has given details whereby he wants to show 

that the entire action of cancellation of the promotion 

was vitiated by rnalafide intention. In the said paragraph 

he has stated that because of his ability, the Government 

posted him in the most difficult districts and he 

discharged his dutis, which action dissatisfied some 

political and student leaders who found it difficult to 

achieve their narrow political aims and these leaders 

came out openly through press and postering and by other 

means including rallies demanding action against him and 

these people being dissatisfied with his works took 

advantage of the change of Government and influenced the 

Governm9nt machinery to harass the applicant and in doing 

so they influenced the Government machinery to initiate a 

departmental proceeding on some false charges which 

ultimately failed. He used to receive anonymous phone 

calls threatening to teach him a good lesson alleging 

that he went against their personal interest. He also 

attacked the then Legal Remembrancer. According to him 

the Legal Remembrancer gave his report against the 

applicant under the influence of the Government as he was 

ambitious .......... 

T 
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ambitious of his future prospects. The proposal for review 

made by the Legal Remembrancer was approved by the 

Additional Chief Secretary on the same day and immediately 

he passed the order of cancellation of his appointment. 

33. 	From the above averments made by the applicant, 

Shri A.K. Roy, it only appears that he was a capable 

officer and he dealt with the law and order problems 

efficiently which antagonised some of the members of the 

political party and also student organisations and because 

of this with the change of power they took the advantage by 

influencing the new Government. These averments, in our 

opinion, are not enough to come to a conclusion that the 

order of cancellation of his promotion was ac.tuated by 

malafide intention of any oblique purpose. As held by the 

Apex Court the allegations of malafide action has to be 

proved. These vague and bald averments made by the 

applicant, in our opinion, cannot indicate that the order 

of cancellation was on the basis of malafide intention. 

This applicant had also made an averment that the then 

Legal Remembrancer gave his opinion without any basis with 

the solel idea of his future prospects in the service. There 

is nothing on the record to show that such report was given 

for that purpose. We have looked into the report. The 

report of the Legal Remembrancer indicates that he had gone 

through the various provisions of the relevant rules and 

the surrounding circumstances. It is really unfortunate 

that the applicant had made such aspersions to a high 

official of the Government without any basis or without 

making any attempt to prove the allegations. The applicant 

has not made those officers, including the Legal 

Remembrancer parties to the case. Besides, the applicant 

had made the allegations of malafide without any proof. In 

our opinion this ought not to have been done by 

the applicant who is placed in a very high position 
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position 	of 	a 	disciplined 	department. 	We 	hope 	and 

trust, 	in 	future, 	the 	applicant 	may 	not 	make 	such 

aspersions 	to another high 	officer 	without 	there being 

any 	basis. 	When 	we 	asked 	fir 	B.K. 	Das, 	learned 	counsel 

for 	the 	applicant, 	Shri 	A.K. 	Roy, 	about 	the 	basis 	of 

the 	averments 	that 	the 	then 	Legal 	Remembrancer 

submitted 	the 	report with the sole 	idea for his 	future 

prospects 	in 	his 	service 	career, 	the 	learned 	counsel 

for 	the 	applicant 	could 	not 	show 	anything 	in 	this 

regard. 	The 	applicant 	in 	O.A.No.236/96, 	Shri 	T.P. 

Chakraborty, 	however, 	did 	not 	make 	such 	strong 

allegations against the officers. 	At any rate, 	on going 

through 	the averments made on the point of malafide we 

find 	that 	there ids 	not 	sufficient 	materials 	before 	us 

to 	come 	to 	a 	conclusion 	that 	the 	entire 	action 	was 

vitiated 	by malafide 	intention. 	Therefore, 	the 

applicants fail on this ground also. 

34. 	Taking 	into 	consideration' the 	entire 	facts 	as 

stated above we are of the opinion that the Government 

thought 	that 	the 	promotions 	given 	to 	the 	six 	officers 

were 	not 	in 	accordace 	with 	the 	provision 	of 	rules. 

According 	to 	the 	Government 	the 	creation 	of 	the 	ex 

cadre 	posts 	was 	beyond 	the 	limit. 	It 	is 	true 	as 

submitted by the learned counsel for the applicants and 

not 	opposed 	by 	the 	learned 	Advocate 	General, 	Assam, 

that 	the 	limit 	had 	already 	exceeded 	prior 	to 	the 

promotions 	given 	to 	the 	applicants 	and 	four 	others. 

That, 	however, 	does 	not 	mean 	that 	such 	illegal 

procedure 	should 	be 	allowed 	to continue. 	At 	least 	this 

was 	the 	view 	of 	the 	present 	Government. 	This 	may 	be 

taken 	as 	a 	policy decision 	to which this 	Tribunal 	may 

not 	interfere 	with. 	The 	learned 	Advocate 	General 	had 

I 



submitted that the Government only wanted to review the 

entire actions for which the impugned orders had been 

passed. On the face of it and on the basis of the reports 

given by the Legal Remembrancer, prima fade, the 

Government was satisfied that the creation of the ex cadre 

posts was not as per rule and that is why the impugned 

orders had been passed. The learned Advocate General 

further submitted that it was nothing but a review of the 

entire matter. Therefore, we do not find anything wrong 

in it. If on review the Government finds that the creation 

of such posts is Possible as per rule, surely, the case of 

the applicants will be considered. As submitted by the 

applicants they are efficient, hones and capable officers, 

if that be so, there is no impediment for them to occupy 

the promotional posts. 

35. 	
In view of the above we do not find any merit in 

the applications. 	Accordingly we dismiss 	both 	the 

applications However, the respondents may review the 

entire matter regarding promotion of the applicants by 

creating the ex cadre posts. If on review it is found that 

the said ex cadre posts could be created as per rule, the 

respondents shall consider the case of the applicants and 

if they are found suitable for promotion they shall be 

given promotion strictly in accordance with rules. While 

reviewing the matter by the respondents they shall not be 

guided by any of our observations made in the order. 

36. 	
In the facts and circumstances of the case we make 

no order as to costs. 

VICE IHAIR!Ar 
r, E1IBaI (ii) 
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IN THE CENTRAj., ADMINISTRTVE TRIBtJj : GUWAHpI BENCH. 

O.A. Nu. 	2 41 	of 1996. 

BETWEEN 

1. 	Shri. Ashjm Kr. Roy , I.P.s. 
Inspector General of 

PoliSe ,  Assatn 
(flow reverted) Presently on leave at 
cachar Hijh School Road, 
tkts1n, 	 , Aoudio 

.. .. . . . . Appljcant 
AND 

2. 	1. State of Assam 

Commissioner & Secretary to the Govt 

of Assam Home and Political Deparent Dispur. 

Director General & 'nBL.)ector General of 
A8eam, Ulubari 'Guwahati 

4- 	e 	W.t 
)• seCretary to tp cvt.. of Ifldja Ministry W 	

of Home Affairs New 

5. Shr c.p. Misra, I.A.S. Addjtjo 	
Chief Secretary to the Govt. of Assam, 

Dispur.  

• • • • • . . • . . . . . Respondents 
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3. 	DETAILS OF APPLICATION 

Particulars of the order against which the application 
is made :- 

ii 	Notification No. HMA 224/96/16(e) dt. 29.6.96 

issued by the Deputy secretary to the Govt. of 
Assam 	Home (A) Departmetn, Dispur. 

ii) Notification No. HMA 22/96/Pt/6 (e) 

dated 2.7.96 issued by the Secretary to the 

Govt. Assam, home etc. Department, Disput. 

JURISDICTION OF THE TRIBUNAL 

The aLJLJlicant declares that the subject matter of the 

order impugned in this case is '.;ithin the 

jurisdiction of the Hon'ble Tribunal. 

LIMITATION 

The applicant declares that there is no remedy 

avaIlable tot he applicant under the service rules 

for redressal of his grievences and as such the bar 

provided under Section 21 of the Administrative 

Tr.il:unal ACtj 1985 is not applicable in the instant 
case. 

FACTS OF THE CASE 

61 The applicant was initially appointed to the 

Assam Police service (A.P.s.) as a Deputy 

Superintendent of Police in August , 1996 on the 

basis of combined competitive examination conducted 

by the Assam Public Service Commission . He was 

promoted to the senior scale of A.P.S. in 1975 and in 

1984, the applicant was nominated to the Indian 

Police service (I.pS.) and was latter 

ntd...4.. 
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promoted to the superti me scale of I.P.S. and posted as 

Deputy Inspector General of Police, Central. Western Range, 

Guwahati. By an otder dated 8.3.96, the applicant was 

promoted to the rank of Inspector General o f Police , Law 

and order and in-charge of Central Westeryj Range, Assam, 
Guwahat.j. 

6.2 That the applicant has an unblemished service career 

and his Proficiency in tackling law and order and curbing 

insurgency brought him various distincftjons including the 

Indian Police Medal for Gallantry in 1969 and recommendations 

for meritorious service in 1994. He also received high 

appreciations when he was posted at Srinagar and Amritsar on 

deputation to the central Reserve Police Force under the 

Govt of India for effectively dealing with terrorism which 
was then convulsing the states. 

6.3 That in view of his ability in controlling crime and 

rrintenance of Iw, and Corder, the Govt. of Assam have always 

posted the applicant in the most tumultuous districts and 

Ranges to meet the requirement of public interest. However, 

his Strict lawful actions, in the discharge of his duties on 

many occasions dissatisfied Some Political and student 

leaders who found it djfficlt to achieve their narrow 

political aims. These leaders at times came out almost 

openly through press, postering and by other meahs including 

rallies demaflding actions against the applicant and having 

failed to achieve that, took advantage of the change of 

Govt. and influenced the Govt, machinery to harass the 

applicant either by taking depaitmental actions on false and 

frivolous charges or by restraining the Govt. from allowing 

him to move up on the promotional 1adder The applicant 

states that when the new Govt. led by the Asom Gana Parishad 

came into power in 1985 following the 'Assarn Accord' the 

same plitical and student activists were successful in 
1 influencing the Govt. machinery to initiate a departmental 
proceedings 	on 	some false charges. 	But the said 

Contd.. • 
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allegations/charges were ultimately found to be baseless and 

the proceedings had to be dropped . The A.G.P. Govt. 

initially ordered the suspension of the applicant aiming 

towards his dismissal, but the Govt. of India did not agree 

with the unfounded order of suspension so passed by the 

State Govt. and instead, posted him as Commandant, 76 Bn. 

Central reserve Police Force at Srinagar on deputation where 

he showed examplary courage in dealing with the insurgency 
which was then beginning to grip the valley. 

An extract of the paper report with its translated copy 

urging upon the Chief Minister to take action against the 

applicant is annexed as Annexure - 'A' to the application 

for perusal of the Hon'ble Court. The applicant craves leave 

of the Hon'ble Tribunal to produce some other similar paper 

reports at the time of hearing of this application. 

6.4. 	That to combat the recent growth of violent 

activities• and to arrest the increasing rate of drug 

trafficking and other unlawful activities including 

insurgency throughout the State of Assam, the Govt. of Assam 

in exercise of its own power and under the second proviso to 

Rule 4 (2) of the I.P.S. (Cadre) Rules 1954, created the 

Ilow1ng 6 (six) ex-cadre posts in the rank of Inspector 

General of Police for a period upto 28.2.97 with effect from 

the date of entertjnrent in the scale 1 pay of Rs 

5900-6700/- vide Govt. notification NO. HMA. 175/96/4 dated 
6.5.96. 

 Director Prosecution 	- 1 
 I.G.p. (O.S.D.) 	- 1. 
 I.G.P. (Re-Or(janisation)- 1. 
 I.G.P. (Western Range) 	- 1. 
 I.G.P. (Eastern Range) 	- 1. 
 I.G.P. (Law and order) 	- 1. 

6. 

c ontd ... 6.. 



Copy of the aforesaid Govt. notification dated 6.5.96 is 

annexed as Annexsure - 'B' to this application. 

6.5 That pursuant to the aforesaid creation of 6 (six) 

posts of I.G.P. , the applicant alon9 with the following 5 

(five) D.I.G. of Police were promoted to the rank of I.G.P. 

on being selected on the basis of merit and with due regard 

to senior1ty.T.hy were posted in the folipwing places as 
Shown against their names by six Govt. not±fications vide 

No. CS(Con) 1/96/8 to 8 (f) dated 8.3.96. 

Shri A.K. Sahu I.P.S 

Shri Subhash Goswami II'S. 

Shri D.K. Pathak, I.P.S. 

Shri R. Kumar, I.P.S. 

Shri T.P. Chakraborty, I.P.S 

Shri A.K. Roy, I.P.S. 

(Applicant). 

Director, Prosecution 

Officer on Special Duty 

in the rank of I.G.P. 

I.G.P. Eastern Range. 

I.G.P., Western Range 

I.G.P. i/c. Reorganisation 

I.G.P. , Law and other 

incharge, Central Western 

Range, Guwahati 

A copy of the Govt. notification dated 8.3.96 is annexed as 

Annexure - 'C' to this application. 

6.6. That on being appointed on promotion as I.G.P. Law 

and order and incharge CWR. , Guwahati, the applicant 

joined the said post on 9.3.96 and worked as such till 

12.5.96 when he applied for 7 days casual leave followed by 

90 days earned leave on medical ground which was duly 

granted tohirn vide Govt. notification Nd. HMA/IPS/llO/Pt. 
I aata 12.5.96 and in his place Shti T.P. Chakraborty, 

I.P.S. was appointed as I.G.P. , CWR vide Govt. 

notification No. HMA 280/94/28 dated 20.5.96. 

A copy of Govt notification No. HMA/IPS/110/Pt.1 dated 

12.5.96 and notification No. HMA 280/94/28 dated 20.5.96 

are annexed as Annéxure 'D' and 'E' to this application. 

Contd..7.. 
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• 6.7. That the applicant states that the six posts of I.G.P 
sanctioned temporarily by the Govt. of Assam vide its 

notification dated 6.5.96 were created on the basis of a 

formal proposal sent by the D.G.P. , Assam and after an 

objective assessment of the nature of the duties and 

responsibilities attached to the post in comparison to 

those attached to the cadre posts and the same are within 

the' limits provided under .  the Indian Police Service 
(Fixation of cadre Strength) Regulation, 1955 and 'the 

Indian Police Service (Cadre) Rules, 1954. It is pertinent 

to mention here that the I.P.S. (Fixation of Cadre 

Strength) Regulation, 1955 earmarks 42 number of posts in 

the rank of S.P./Addl. SP/Cornmandant etc. for the Assam 

Cadre of I.P.S. and out of which only 34 officers are 

available and out of those 34 posts-9 officers are posted 

against the non-cadre posts like Foreigners Registration 

Officer (FRRO) Commandants of the A.P.T.F., Superintendents 

of Police Border, SUperintendent of police of the newly 

created districts etc. and therefore there was no over 

utilisation of the ex-cadre posts. On the other hand, there '  

are 30 posts earmarked for central deputation in the Joint 

Cadre of Assam-Meghalaya and against that only 26 posts 

\have been utilised and therefore it was well within the 

competence of the State Govt. to create the 6 (six) posts 

of I.G.P. which were done validly taking the public 

interest into consideration. The posts, so created are still 

valid and in existence and not cancelled and/or modified by 

the Govt. The appointment of the applicant in the newly 

post of I.G.P. Law and order i/c CWR, was also done on the 

basis of merit with due regard to seniority of the 

applicant vis-a-vis others in the Civil list prepared by 
the Govt. 

The applicant craves leave of the Hon'ble Tribunal to 

produce details of the posts held by the cadre officers of 

the cadre at the time of hearing of application. 

Contd. .8.. 
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6.8 That in the meantime the new Govt. led by the A.G.P. 

came into power in Dispur in May'96 after the Assembly 

•1 Election in April'96 and suddenly, without any rhyme or 

reason and without giving any notice to the applicant, the 

Govt. cancelled the notification dated 8.3.96 

(Annexure-'C') by which the applicant was promoted to the 

rank of I.G.P. , vide notification No. HNA. 224/96/1.6 (e) 

dated 29.6.96 though he 'worked in that capacity for more 

than two months, thereby reverting and reducing the 

applicant to the rank of D.I.G. of Police In violation of 

the principles of natural justice. 

A copy of the Govt. notification dated 29.6.96 is annexed 

as ,Annexure - 'F' to this application. 

6.9 	That thereafter the Govt. b' separate notification 

No. HMA. 224/96/Pt/6 (e) dated 2.7.96 passed an illegal 

order by which the order of cancellation of his promotion 

dated 29.6.96 (Annexure-'F') has been given retrospective 

effect by continuing him as D.I.G. (CwR) Assam, which he 

held prior to his promotion. 
oh5.& ô7ck', 4..(<.& . CeS-to. 	A1-t•- Ck44+ 

A copy of the notification dated 2.7.96 is annexed as 

Annexure - 'G' to this application. Il C'fy +  

6.10. That the applicant states that the order of the 

Govt. dated 29.6.96 cancelling his promotion to the rank of 

I.G.P. after he. worked in the said post for 2 months 5 days 

and order dated 2.7.96 giving the said order a 

retrospective effect are absolutely illegal and based on 

extr.neousconsiderations. The orders by all implications 

are punitive in nature and since it has also a civil 

consequence, the Govt. ought to have given prior notice 
before issuing the order. 

6.11. That the applicant states that the posts created by 

the Govt. are also ex-cadre posts and the second proviso 

to Rule 4 (2) of the Indian Police Service (Cadre) Rules 

empowers the State Govt. to add foraperiod not exceeding 

one year arid wi th the approval of the Central Govt. for a 

Ccntd ... 9.. 
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further period not exceeding two years, to a State or Joint 

Cadre one or more posts carrying duties and 

responsibilities of a like nature to cadre posts. 

6.12. That the applicant states that ever since the new 

Govt. ôame into power following the recent Assembly 

election on April, 1996, he has been getting innumerabloe 

anonymous phone cals threatening to teach him a good lesson 

áilejing that he w4nt against their personal interest and 

the applicant believes that same group of leaders who 

earlier influenced the then Govt. in 1985 to suspend and 

initiate a departmental proceeding agains the applicant, 

but could not succeed have became active aqain and 

sucessfully influenced the Govt. machinery to cancel the 

promotion order dated 8.3.96 reverting the applicant to the 

post of D.I.G. of Police. The impugned order therefore is 

ab5olutelymala fide and not sustainable in law and unless 

th orders dated 9.6.96 and 2.7.96 are set aside the 

apulicant would suffer an irreparable loss and injury 

inasmuch as there would be stigma on his otherise 

unblemished and excellent service career. 

6.13. That the applicant states that in the context of 

what has been narrated above, it is apparent that there was 

a_crusade aansi: the applicant simply becatise as a loyal 

plico officer when he was entrusted with the task of 

dealing with pro-v.olent demonstrations o the press, 

defienco of the prohibitory laws and the unlawful 

activities of the militants and insurgents within his 

jurisdection, he exercised his lawful power with all 

stringencies which naturally antagonised the opposition 

plitical parties. The militant sand the press alike raised 

their voices against him day in and day out and carried on 

a personal attack to belittle him in the eye of the people 

One of many such inflamatory write ups appearing in the 

news papers has been incorporated as annexure to this 

application. This hostile and vindictive attitude was nursed 

Contd..10.. 
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by all the opposition political parties including the Asom 

Gana Parishad which owes its inception to the by gone 

agitation of Assam on foreiyne.rs'issue and which is now at 

the helm of the government in the state. The present 

militant outfits operating in Assam which have now become a 

frankenstein to their own interests are also up in arms 

aainst him with the support of a section of the press and 

the people who are opposed to him in the administration. If 

the records are called for proper scrutiny of the events 

and the administrative notings recorded in the secretariat 

files, it would be apparent that the Commissioner & 

Secretary. Home and Political Deptt. for the purpose of 

appeasing the present Govt. particularly made a long note 

in the Secretariat file aiming at the applicant alone and 

also pointed out that upon his alleged disagreement with 

the then Chief Minister/Chief Secretary, he wantd to go on 

leave. But in fact he did not go and simply forwarded his 

fanciful notes to the Additional Chief Secretary, 

suggesting to seek opinion of Legal Remembrancer under 

orders of the Chief Minister and the Legal Remembrancer in 

turn being ambitious of his future prospect made a similar 

long note most of which are legally not sustainable. But 

ultimately he suggested a review of the whole matter, 

because of the fact that there was a proposal not only for 

the applicant alone, but for five other officers were also 

mooted out to which the Legal Remembrancer did not write a 

single line in his notes. The proposal for review made by 

the Legal Remembrancer was approved by the Additional Chief 

Secretary on the same day i.e. on 29.6.96 and immediately 

dhthIé second para of his notes, he has passed the order 

for cancellation of the promotion for all the six officers, 

for which the notification has been issued. A respect for 

Fe elementary principle of Natural justice 4tleast is to 

be shown by the bureaucratic set up of a democratic Govt. 

if rule of law is to survive. Ex-facie it shows that the 

present State Govt. more particularly the Additional Chief 

Contd. .li. 
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is not prepared to pay that little respect for the rule of law, 

the resultant effect of it is that the six I.S.G.P. , holding 

the newly created ex-cadre posts including the applicant was 

hastily reverted vindictively with a clear extraneous motive to 

please the ruiXing party and the vibrant press and some 

interested political leaders. All the aforesaid notes would 

show that there was no formal decision of the Govt. in 

cancelling the promotion order and the decisiop was a perverted 
1 \decision which is no decision in the eye of law. 

G R 0 U N D S 

7.1 For that the applicant having joined the post of I.G.P. 

and worked in the said post for more than two months pursuant 

to his appointment after creation of the said post, the Govt. 

could not have passed the impugned orders dated 29.6.96 and 

2.7.96 without first giving him a prior notice violating the 

principle of natural justice and as such the same are not 

sustainable in law and liable to be set aside. / 

7.2 	For that the Govt. has no lawful authority to 

prejudicially affect the rights of the applicant to hold the 

post of I.G.P. resrospectively by a mere  executive fiat 

Qtherwise than by his consent, more so when no provision of law 

has authorised the Govt. to do so and as such cancellation of 

theapplicant's pj-omotiOn by the impugned order dated 29.6.96 

and by yiving it a retrospective effect vide order dated 

2.7.96, the post in which he has already accrued a right and 

enjoyed the benefit thereon, are not sustainable in law and as 
such liable to be set aside and quashed. 

Contd . . . 12.. 
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7.3 	For that the settled position of law being, when 

any administrative order is likely to entail civil 

consequences or otherwise affects the right of citizen, 

it is necessary to,observe principle of natural justice 

before passing such an order and as the same is 

violated in the instant case the impugned orders dated 

29.6.96 and 2.7.96 cannot sustain. 

7.4 	For that the cancellation of the order of 

promotion was not permissible in law for the reason 

that upon joining of the applicant puruant to the 

promotion, that order had worked out and havinq thus 

spent itself, was no more available to be cancelled. 

7.5 	For that the impugned orders have been passed 

mala fide and on extraneous consideration and as such 

the same are liable to be set aside. 

76 	For that the impugned orders are illegal, unfair, 

irrational and arbitrary and violative of Article 14, 

16 and 21 and 311 of the Constitution of India and as 

such cannot sustain. 

7.7 For that appointment of the applicant is guided by 

the All India Service Act, 1951 and the rules and 

reyuiation framed thereunder and no rule or regulation 

empowers the State Govt. to cancel the appointment to 
the post of I.G.P. so made and as such the impugned 

orders hvo been passed in excess of itu jurisdication. 

ontd. .13.. 
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7.8 For that the decision arrived at, as the records 

would reveal, to revert the applicant to the rank of 

D.I.G. from I.G.P. is a perverted decision being passed 

on consideration of extraneous materials and in mala 

fide and arbitrary exercise of power and as such the 

impugned orders following the said decision of the 

Govt. being no decision in the eye of law is not 

sustainable. 

7.9 For that the applicant has a legal , subsisting 

and enforceable right which has been violated by the 

Govt. and as such the impugned order cannot stand and 

liable to be set aside. 

7.10 	For that in any view of the matter the impugned 

orders are not sustainable in law and liable to be 

ua shed. 

DETAILS OF THE REMEDIES EXHAUSTED 

The applicant declares that he has no remedy available 

to him under the rules regulation framed under the All 

India Service Act, 1951 or any other rule of the Govt. 

and thernedy in filing the instant application u/s. 19 

Administrative Tribunal Act is the only 

effective and efficacious remedy available to the 

applicant. 	v.V4JV 

-'('c 	 iis 	ti. 	-; 	 - 	-• 	' 

MT1!RNoTpREyxousJy FILED OR PENDING :N ANY om 
COIJi'V 

The applicant decarês that he has not filed any other' 

application, writ or suit regarding the grievances in 

respect of which the application is made before the 

Tribunal. 

Contd ... l4.. 
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10) 	RELIEFS SOUGHT 

Under the facts and circumstances stated above, 

the applicant prays that the Hon'ble Tribunal may 

be pleased to 

1) 	to admit the application, call for the 

records particularly the of fçe notes in 

which the Respondent No. 5 has made various 

correspondences with the legal Remembrancer 

with regard to the applicant's promotion as 

stated in paragraph 6.13 of this 

application. 

after hearing the parties and perusal of 
records 	set aside/quash the impugned 
notification dated 	29.6.96 	and 	2.7.96 
(Annexure - 'F' and 'G') 

direct the respondents to allow the 

applicant to continue in the post of I.G.P. 

Law and order incharge , C.W.R. in which he 

was working and from which he availed leave 

as granted by the Govt. 

grant the cost of the application and/or any 

other reliefs to which the applicant may be 

entitled under the facts and circumstances 
of the case. 

11) 	INTERIM ORDER PRAYED 

Pending final decision of the application, the 

applicant seeks issue of the following interim 
order 

Con...15. 
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to stay the operation of the impugned 

notification dated 29.6.96 (Annexure-'F') 

and dated 2.7.96 (Annexure-'G') 

to direct the Respondents to allow the 

applicant to join in the post of I.G.P., Law 

and order, incharye C.W.R. on expirty of his 

leave. 

	

12) 	PARTICULARS OF THE I.P.O. 

I.P.O. NO. 	 9 

Date of Issue 

Issuing Post Office 6f 	(_. 
Payable at 

	

13) 	LIST OF ENCLOSURES 

I.P.O. No. 0 3 

Other documents detailed in the Index. 

V~ / 
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V E R Z P I CA P ,I 0 N 

I, shri Ashim Kr. Roy , I.P.S., Son of Late Nripendra 

Nath Roy, aged about 56 years, presently on leave at 

Cachar High School Road, Itakhola, Silchar-2,'do hereby 

verify and state that the statements made in paiagraph 

are true to my knowledge and 
those made in 

are true to my information derived from record and I 

have not sujpressed any material facts. 

And I sign this verification on this 1 1j'-< day of 
1996 at Silchar. 

Contd . .17.. 
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1jneure - A. 

Tislated oy. 

AiIM IOY AN D OIHER ELVE PFOIt)TED WItHOUT POSTS. 

ILL 'hUE CHIE NThISTER T?KE ACON 

Pratid.in NeWS. 

Giwahati, 10th June : 

Some 'npriricipied actions of the previous Gvt. 

have destroyed the itire police administration. 

Appointhelt and prorrvtion made illegally has made the 

police administration inefficieit. By aciiririg 

huge favour by pleasing the Gvt. some police 

offitals have brought cbn the image of the 

administratiori to such an.exteit that unless the 

ri ew 0 vt. takes p xonyt action in to it, thei this 

vast force of over forty thousand of policne 

would fail to protect the life and liberty of the 

citizeis. 	 - 

While referring to the failure of the police 

to deal with the law and order situation of the 

State, a police source said, if syphancy is the 

yardstick of efficiany, thei no efficisit policeman 

• would te able to function without political 

interféreice. 

It is noteofthy that just before the election, 

the late Hiteswar Saikia and his affectionate 

ArunRanju-Niranjan have created a histoxy by 

p ZDIThD tin g six Ills. G without any post and two of 

whom had no eligibility defying administrative 

ru). es... 0 . . 
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rules and policies whidi resulted Li misuse of 

CfliStr9tIVe power on the one hd 	id loss of 
eiX 

revenue on the other. 	hi.he said ]),I s. G are 	.K. Sahu, 

suthash (bsw1i, EK.Pthak, R.Kumar 6id the most familie 

of the peDple of Assafl 	ri Ashim Eby 	d persoils 

Tarapada Chakreborty. 	It is pertinent to mention that 

like Ashim iy, Tarapada Cbakraborty was also a rhenber.  

-. i.r.s. of 1980 b8tch. 	Th€y have dep 	officers. 

like 'Deshmukhya' and others who are senior to him only 

• becaise they ould please the C1vt. 

su4risthgly* there was no post to accommodate 

these 5ix D.I.G. on their p3X)IThDtiOfl as IG.P. 	id sud' 

are yet to be created. 'Therefore, the Gvto i, 
potE 

• 

finding it difficult to find out as to 	t.procedure 

• 	• 
was abptedth promot:Ulg these officers, 

The sources further revealed that the proposal 

suit from the 	G.P' s office for pzorrvDtiofl of. 	iX 

Dfl. Gs. was not only approved overnight. but the said 

• 

pp royal was• received in the D. G. P's office along with 

the fo rma3. order of promo tiori to the i4 ter 	surprise 

of! evexybuCi in the office. 	Therere, it is apparent 

that the entire process was 	ne under heavy tolitical 

• intereference 	d cDrlspiracf. 

0n.theOtherhs it.wes státedthat the 

• 
jti_orruptfl brand' was making ail enqaixy against 

4. 
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two of  the aresaid police officers and to px 

audi officers involved in the yorruption cases, clearance 

from the said bratith wa necessary. 	But such acninistra- 

tive revui rei t was i gno red by th e •  mighty pn of 

jiaday, Ranjü, Niranji and the power of Chief Minister 

Hiteswar Saikia. The sources suspects transactionz 

of 3.acs of rupees over this illegal promotion prior to 

the election. 

There was also some mixed reaction on yet another 

matter. It was stated that these posts were created with 

a view to m ake4a the police dqartmait rrvre caable and 

trnger to curve the increasing rate of extremist 

• 	 activities. But the inner circle of the police deartmit 

i 	king as to how the illegal promotion cbne in the 

onfideitial file of Chief secretary without çing 

through the Hom Dartmeit has helped to curb the 

extranist activities or to make the polCe striger. 

It was J.eged that such 5ction has brought Cbii 

the moral e of th entire police irce and the officers who 

are aiway s devoted to their duties have expressed an 

opinion that ci qui ne  s  shoul d be h ei. d in the matter of 

such promotion. 	 . 

It seems that the Govt.  have been giving ntuói 

0 

	

	importanCe to the police and the Home Daartment. It is 

alleged that the pres€flt Govt. is not very satisfied with 

the. . . . . 
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i1rthx.z. 
. 	 . 	- 

the Home Commissioner ShriR ~bt some of his actions 

during the previous Gvt. sd because of that the 

Additional Chief Secretary Shri CP.Misra has bee given 

the additional charge of Commissioner of Home. 

- Shri Nisra is knoWf as- 	able ac9rnini.strator. Therefore 

the o'n cerne d p e,pi e are recjuired to wait for some 

time more to know the role that ulci be played to 

bring back the deoralised police &d make the deartmeflt 

able. 	 - 	 - 

• 	 '--- 

-. 	 - 

• 	 • 	
• 	 • 	 -. 
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flOVCRNMENT OF ASSAM 	 ( \ 
HOME (A) DEPARTMP,w'r. 	

0 

L ' L O11DL 	BY I FIL GO V R NOR 	 I 
A 	 / 	NOTIF1CAjION  

c1
/)\ 
  L- Doted jDis p u 1 14 the Ath M;u:ch, 19)E 

N' CS(con)1/g6/8 : 	hri A.K. Sahu, LPS (RR75), Deputy 

Inspector General of Police (TAP), Dergn is 

promoted to the rank of Inspector. General of Police 

in the pay scale of Rs. 5900_200.A70A/_ 0.tl.and 

psted as Director, Proseutjon with Hq. at 

Guwahatj with effect from the date of Lakinq nver 

charge. 

') .CS (Con). 1/96/8 (a) : 	Shri Subaih flosw;.itrij, U'S (IR_77), 

Deputy Inspector General of Police (13), Assam is 

promoted to the rank of Inspector General of Police 

in the pay scale of Rs. 500-240_6700/_[i. and 

p'sted as Officer_on_special Duty inhe eff±ce of 

thm Director ('ieneral of Police with effect  f: ror1  

the date of taking over charqe. 

Shri D.K. Pathak, ips (RR-7), Deputy 

Inspector Gener01 of Police (iCR), JnLThat is 

prirnoted t the rank of IIlspect-,or eenern]. f 

Polie is the pay scale of Rs. 5900-2fl0._6/UO/...p .ci. 

8 	posted 	Inspector ('erIer;i 1 of Po]. ice 	ich.' 

f' Eater Ra ng e with 11q. at: 3rh 	w] h 

from the date of taking ove t: cia ge. 
0 

	

 

Sh"i R. Kurnan, ip 	(i-iu), Deputy 

In5pe.tor feneral of Police (SR), Silchaj: is 

romotel to th rank of Inspector feneral of Police 

in the py 5cale of Ps- i  S90O-20fl_/u9/.. i.ti. and 

;i inspector: General of: Police in vn all 

ehanlye f-- thp. Wes tern Ranqe/o'f th fl •/\ .0 . 	'a WI ti 

I Iq . at Krkraj ha r with r' C fe h Ii' 'U ft 	d 	...i 

takii 	er .fharqe. 	 0 

Corite. ..2/- 
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N' CS(con)1/g6/8 : 	hri A.K. Sahu, LPS (RR75), Deputy 

Inspector General of Police (TAP), Dergn is 

promoted to the rank of Inspector. General of Police 

in the pay scale of Rs. 5900_200.A70A/_ 0.tl.and 

psted as Director, Proseutjon with Hq. at 

Guwahatj with effect from the date of Lakinq nver 

charge. 

') .CS (Con). 1/96/8 (a) : 	Shri Subaih flosw;.itrij, U'S (IR_77), 

Deputy Inspector General of Police (13), Assam is 

promoted to the rank of Inspector General of Police 

in the pay scale of Rs. 500-240_6700/_[i. and 

p'sted as Officer_on_special Duty inhe eff±ce of 

thm Director ('ieneral of Police with effect  f: ror1  

the date of taking over charqe. 

Shri D.K. Pathak, ips (RR-7), Deputy 

Inspector Gener01 of Police (iCR), JnLThat is 

prirnoted t the rank of IIlspect-,or eenern]. f 

Polie is the pay scale of Rs. 5900-2fl0._6/UO/...p .ci. 

8 	posted 	Inspector ('erIer;i 1 of Po]. ice 	ich.' 

f' Eater Ra ng e with 11q. at: 3rh 	w] h 

from the date of taking ove t: cia ge. 
0 

	

 

Sh"i R. Kurnan, ip 	(i-iu), Deputy 

In5pe.tor feneral of Police (SR), Silchaj: is 

romotel to th rank of Inspector feneral of Police 

in the py 5cale of Ps- i  S90O-20fl_/u9/.. i.ti. and 

;i inspector: General of: Police in vn all 

ehanlye f-- thp. Wes tern Ranqe/o'f th fl •/\ .0 . 	'a WI ti 
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Shri T.P,. Chakrabarty, IPS(SPS8O), 

Deputy inspector General of Police (R) Assrn is 

promoted to the rrik of In3pector C3enet1 of Police 

• in the pay icale of Rs.. 5 900200_6700/ P.M. and 

posted as Inspector Genera1 of Police, Ihhge of 	

j P1ice Rccrqajsj0 i1fb £4 e  UL 'iuwnat1 With effect 

frnm th date of tkin over charge. 

NO.' (Co1).1/6/8() : Shrj A.K. soy, is (sp-eo), Deputy 
Inspec'' )  G2rieral of Police (cwn), Assain is promoted 

to the :ink of Inspector General of Police In the pay 

scale of Rs. 5900-200_6700/_ P.M. and.postc as 

Inspector General of Police, LaW and Order with Hg. 	
. 

at Guw3hntj with effect from the date of taking •ver 

charge, fle will also remain Joh chrye of the Central 

Western l'ange in addition to his own duties,, 

NO 	
.LJ]).1/96/8(f) : In the interest of public service, 

Shrj W.Ao, Ips (R.r-82), Deputy IflSp.ct 	nra1 of 
Police (pin), KokraJhar .s ttapsferre4 anO, posted as. 

Deputy Iwpec€or General of Police (SR), Silchar with 

effect froru the date of taking over charge, vice 

Shrj R,. Kurnr, IPS promoted 

Sd/- 13 • Srrna, 
Deputy Seretary to the Covt. of Assa 1 , 

Hoin 	(A) Dep o j.,nen, 
Me;. 	'O.CS (,Con) 
Co;.'

_ 	Dated Dispur, the 8th March, 1996, '.o 

The Accountant General, Assam, Shillong. 
The Director General & Inspectcr General Of Police, 
A.ssam, Ulubarj, Guwahatj_7. 
The Secretary to the Govt. of Megha1ay8, 	(P) Deptt., Shillong. 
The Under Secretary ,.;o the Govt. of Indj 	iinistry of home Affajj:, New Delid, 
The Director General & Inspector General of Police, 
Meghalaya, Shillong. 
The IflSpctor General of Po.l.J.c*/J)e1)tL,
of Polico 

HI 



1'  

---- 

The Supdt. of Poli 
The P.s ce/cot id 

. 	

i, Chief 	
Int 

9. 2e P .5 • :
ü dVJeI tc, Chjf Mij 

 
I. The 	

i1ef ecrEft1ryAddl Chief Secery ASsam. 
• The P . S • o CornrnI s sioner/$ecrt ry TIbtp 12. Sun 

13 • The
i7d ASSa:n GvE p_ Guwahatj2i fo pub1jcatjoi 

f 
the nt1fjctj0, 

fly orc]r etc., 

• 	Deputy Secr 	
of l!orne (A)Dert,nent 

• 	 L- 

S 

.• 
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Ar 

oo\?ERNMT 
or MSAM 

ffQ 	(i) DEPA1MENT 

LX.TRSO9tzO 

Dated DjpuJ 10th M&IS 1996 0  

140 	

____ $ 

Subject to aaisuibility, ShL 
Roy, II'S, Inapector (3eneiaj of Police 

(L&C) La granted 90 (ninety) daya Zarnad 
for a period with .  e1fct Lro the 

dete of availing Qn ' Mdica2. ground vnder 
• 	 AX$(leave) R1es, 1955 as 

The Officer would have c ontiaMW  
to hold the sazae poet but for his proceeding 
on leave and there is every likelihood of the 
Officer returning to the same poet on eiry 
Of leave. 

n. 8ara, 
Deputy Secy, to the Govt. of A.swj, 

Home (A) Dippartment o  
S.... 

Muo.No. RMA.(Ipz) 110 Pt.X/12. D •Djapur,,th e  :loth ii, 1996, Copy to *- 

1. The Fccc*lntant 0enera],, Aaae*, Shillong . 

2, The Director GenerJ,, of Police, Assam, Ulubari,. 
whtj4. 7, 

ASSWao 	
Uwi A5  Roy, I?, Inspector Genera], of PôLtce(L&o) 

i&j, c&ti.. a. 

- By order ete, 

A. 	 Ieputy Secy, to the O,t of 
(A) L)ep ertment • 

S.. 

sY 	 I 
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• 	,-.. 

GOVERN1ENT OF hSSN1 
,DE2RTMT 

Y THE GOVERNOR 

NOT IF IChTIQ. 

imz. 280/94L 

Dated L)j)ur,the 20th May, 19  

I. 
I: the.inter5t of. publC s,ervice, Shri 

T.P. ChakrabartY, IpS (SP:S80), Inspector 

General of poli"e (Reorafli5ati0n) 	SSaW 

is transferred and posted as Inspe

.
lOr. 

General of police in charg of Central 

Western Range, issam, with effect from 

the date of taking over charge and until 

further orders vice Shri 1.K. Roy, IPS 

who has proceG'ed on leave. 

Sd/- B. Sarina, 
Deputy SecretarY to theGOVt.0 ZsSam, 

Home () Departmeit. 
.. a. 

	

Memo. No.HMh. 280/94,'28, 
	Dated 1)iSpVrthe 20th May, 1996. 

Copy to : —  
1. The iccounteflt GenCral, ?ssn1 Shillong. 

2 The Director General & Inspector Geera of police, 

1ssam, Ulubri, Guwahati 7. 

The Und2r Secretary to the GOVt.Of India, Ministry of
. 

 

Home.. ffair, NOW Delhi. 
TheUrider Secretary to thGOVt.Of Meg aiya.° 

(police) Departeflt, Shillong. 

Chdkrob.lLtY, IPS, r' Inp. General of Police 

(a), Assam, U1uri, Guwhati 7. 	
' 

6,TheP.S. to Chief Minister, issam,DiSP. 

7. The P.S. to Chief Secretary, 	 i DpUX. 

B. The P.S t7o Commissioner & Secretary to Chief. 
Minister, 

Dispur 	 . 
The P.S. to Commissioner & SecretXy, Home Deptte,. 

Assam, Dipur. The P.S. to SecretarY, Home Deptt., Assam, uispur. 

The Inspector General oPolice...oa.. ' 

• .• a a a • S • • I • • • a a a. S • • • • • • • • • •• • • a • a • a •.. • • • 

The Deputy Inspector. General of ?o1ice..........' 

• S • S • • • • • • a • • • a a • a a a a .8 • • • • • • • • . a••••• • • • a • • S • - S S • • a e a •i . a 

The Supdt.Of L'Olice/(-oIflma ant 

• S • S S. • • • • • • • a a • • • a a. • 	• • . a ••s . • a a a • . a a. • 	 0 

The buperintefldflflti 1ssam Govt..2re55, BamunimElidam, 

Guwahati- 21 for publiCatiQfl. 
l. personal file of the Officer. 	 . 

By order etc., 

.2JSi9 
?1ssam, 

Home (It) Department. 

IL 
tL1.j• 	 • 	 • •• 	

. 

• 	 :, 	t 	. 	' '. 

- 	 - _U•-  i 	 ± 	 1 	- 
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- 	 GOVERL\MENT OF AS3AM 
HOME (A) DEPARTq 

ORDERS BY TH GORNbR 
NOTIFICATION 

4. 

Dated P1SpUX,the 29th nane,, 1996.\ 
NO HNp, 224/96L 	The Notif ication iG8ued by Government vide 

No. CS(CO) 1/96/8, dated 8.3 9 ~6,  P4moting  Shrj 
A.K. Sahu, Ips (RR-75, Deputy fll8pector Gezero1 

of Police (TAP) to therank_of Thspector Generel 

of Police in the Scale of Ps, 5909 OQS7OO/..p.m. 

and posting Shri A.K. Sahu as Difrbtor, Prosecu 

tion with H.Q. at uwahatj. ihereb cancelled 

The Notification isuea br :Gvrnment 
 vide 

No, CS(C) 1/96/8(a).dated 8 . 3 96prorntjq Shj 
Sukhash G.swarnl, IPS (RR_77), Deput&r 1flspector 

General of Po1jre (R.rder), Assm tbthe rank.f 

Inspector General of Polie in th.pay scaje of 
Rs. 590020067i0/_ p.m. and Posting Shrj Subhash •Gowamj as Inspector General of Police (O.8.) in the'Off ice of the Directo Gener1 of Police 
is hreby Cancelled. 

No. •H, 224/96/16(b): The rt1ficatjon issued by dvernrnnt 1de 
No, CS(Con) 1/96/8(b) dzte.d 8ø3.96proIghrj 
D.K. Páthak, IPC 

(-79), Deputy •1flspôtor Pen e ral  of Police (Efl), Jorhat to 

General of Police in the pay scale of Rs, 5900200... 
6700/_ p.m. and 	

... 
 posting hri 

General of Police, In-Charge of
astern Rang wjth 

H.Q. at Jorhat is hereby caflcellec 	
, 

;:i No. HM. 224/96/16( 	The Notification
• 

issudbyverflmeñvjd 
No. CS(Cori) 149618() datci 8.3.96 	omotingjrj 
R._1(ur, Ips (RR-8o), Deputy. Ix1spectorGenc1 
of Police (SR), Silchar to the rahkof Znr1pec 
Geneial of police in the scale of Ps. 5OO-2OO... 
6700/ p.m. aU posting Shri R. Kumar 

as inspedr • 	
General of Police over-all charge with i-i.Q, at 

• 	kokràjh3r is hereby cancelled. 	
. 	

0 



16 	Th Notfjcation issued b Governenv N0 	l/9/8 (0 ) c1ted 83 1 6 promoting• Shri T .P. Chkrj,02-t y,  j,ps (P_)) 	
.,. • 	General of Polico (R) to the 	 Inspector it 

Geperal of Police in the. scaI of, 5900200 
P.n.6 ,  

	

nd Posting . Shrj 	Chakraorty 
) 	

Inspector General of Pbljce,! In-Charg of 
Police Re-organis~t icn with H.Q. at Cuwahati  / 	hereby cancelled 	

is 
 

V4.
Notifjcatjcn issued b Government 

VirJ  No CS(COfl)1/9/5(0) te 
8 a •pronloting Shri 

A.K. Roy, SS(SPS_8(•) DepIectoGerl 

°olice (R) tO;th rank OE 
of 	 inspecto Gral 

, Police n the .ca1e pf 
, 590

0 2 00 67 00/ p, 
'I. 	:1 

• 	pusting Shrj A.K. 
ity, as Thspetor Cénel 

°f.oijce (L&) with 	at . G~j '  wahati and also incharge of the C.W. 	in additj thj own dUi:j.es is 1P]:L 	cajd. 

•Sd/. Be Sara, 

/
I 

	

	
Deputy Cfcret 	to the GOvt.Of.M 

De artment, 
Nemó.No, HM, 223,'9/i6A, 
Copy t 	 I)ted 1flpur,.the29th 	ne, 1996. 

,Ø :— • 	
/ 	.The Accountant General1 Asani, Shjjlon The DiLetOr Gàneral & st'ettor General of Pol

-Ice, ASSi,U1ubarj, GuWihatj. 7, 	 I  • 	/ 	3. 
The Secretary to the Govt:. of Meghaiay, floffie .(P) Deptt

0  
• ShLi1Long 	

1 	 • 	 * • 	4. 
The Under Secrety to th Govt. of •Indj, Ministry •f Hme Affairs, New Delhi. 	

• N 

The Diretor General & IflDctor e1era1 of po1jc-Meg}alay, Shiliong, 	
H The Iflspctor General of 

General of Police • • . . . . . . . . •... 	. . ... . . • •. • 	 . , . • The Supei.nteñdentof P6lice7coanda 	•
•••• . . 
,,,•..' • . . • 0 • • • 	• • • • • • S • • • • • • • • • 

S • 	• • • • • The p.S.to Chief Mini 	rp5 	
bisur, 9, The R.S .  to CO1SS1Oner & ecret 	to C1ij 	Mjnjsfr 

hssm, Dispur. 	 • 	 • 	 • 

/ 	• 10. The 	
to chief ecrety/Addl Chj 	Secretary, 

Asa.rn, Dispur; 	 •. 	 -• 

• 	/ 	11. The p.s. 
to Secreta, bme DeprtentAssa 

	Dispur, 
/ 

 
1 2 .   Shrj 	• • • . . . . . . . . . . . . 

• . . 	. . . . . • . . . • ••. . • . . . 	- 

G/wah

/. 	13, The Superjnefldefl 	Asm, ,.vt. Press,i Samunimaidam, 
at.j_ 21 for publication 

By order etc,, 
( 	

•-t • 	•• I .•- 	 • 

	

Under 	cr tary to the•
6.  

J 	(h) l)epartmrt - 

••e  
AlA ÀY' 

I 
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OSAM F  
11OMT (i 	DEPA6T1IEflII 1/ / 

)ThEPJ3 BY THE çQV91R  

NOT1CAT1Q•N 

1)ter1 Dt3pur,the 2nd J\i)y, 1996 
/ 
No HMA. 224j96/Pt/6 1 In view 	Notification No. HMZ. 

• 	 224/96/16, dated 29 .6.6, Shri J.K. Shu, IPS (Nfl-/5) 

contiflues as Deputy Ictr Geiera1 of Police (TAP), 

Dergaon from the dte of tainq over charge as 

No. HMA. 17/94/2, darted 18,6.94. L-

No. FIMA. .22J1L9/Pt/6(a) In view 	the Notification No. T11h! 

224/96/16(), dated •296.96 Shri S. Goswnini, 	l. 

(JR-77 ) continues as J)e.uty Inspec tor Gener: .1. of 

police (Border), Assam jiL1LeffecL from the d;iU' 

of taking over chrcje a pe Notification No. 

167/94/21, dated 4.12.95. 

Shri. 5. •Goswarni, fl?3, 1)epklLy J&npi(. 

• 	 Gen1:al of 1'I 	c 	,jt: ) is tn,r:rc'd and po:.; Lod 

as Director of Fire. Sevice, Assarn, Guwahati, 

the rank of lieput.y Ins,pc tot General of Pol] ,ce with 

effect from the date of Lakng over charge 

No • HMA. 224/. L/6(b) 	.n view of the Not]. I ica t; 1 on Nn1,1111 

22 4 A 6/ 16 C), daLed 	 Si. D.K.hok, .h 

(RR19) conpueS as Deputy Inspector General of 

police (ER), Jcirhat wth effect from the date rt 

taking over charge aser NotificatiOn No. HMA, 

156/137/83(b), dated20.4.93. 

No, HMh. 224/96/Pt/6(C) It In view of t 	tificatiOn No. lU1. 

224/96/16c0), dated 29.6.96, Shri R. Kumar, IPS 

(RP.-80) continus as Dputy Inspector General of 

;•Police (SR) with effect from the date of taking 

7 

	

	 over charge as per Neification No. HM.156/87/P3 (: 

dated 20.493 

1 	 Shri R . Kurna• , IPS , Deputy I nrC'c t: 

• 	• / 	 General of police (SR) ].s trasferred and • por tw(t 

as Deputy Inspect:ot Geneal of police (WR), Rokra har 

• with effrL from the cjate of taking over charge. 

• 	 • 	 COfltde...2/ 

0 



______ 	 In view of the Notification No. !MA. 

224/96/16(d), 	dated 296.96, 	Shri TJ. Chakrabor'. 

Ips 	(sps-eo) continues as Deputy Inspector CeNr1 

of Police 	(R),Assam with effect from the date of 
taking over charge as per Notification No,IIM1.156/ 

dated 	20.4.93 

No1 HMl. 	224/26/Pt/6(e): 	In view of 	the 	Notification 	t\Jo. 	11MJ. 

224/96/16(e), 	dated 29.6.96, 	Shri 	A..K. 	Ro r ? 	 :rps 

• '(SpS-80) 	continues as Deputy 	Inspector 	Cne.ra]. ol 

Police (CWR), 	2\ss am with effect from the dUe of 

-ta)çing over charqe as per 	Notification No, 

87/83(f), 	dated 	20..93. 

Sd/- J P. Saikia, 
Secretary to. the Govt. of 2ssam, 

Home et.Department. 
• 1 SC• 	 -' 

14emo.No.HMh.224/96/Pt/6-A, Dated Dispur,the 2nd. JUly, 1996. 
Copy to :- 

1, T1_ 'coul)$-allb (-curnl, hss am, Shillong. 
l—The Director Gen?.1:a1 & Inspector General of Police, 

hss urn, 1ub,r J 	uwahati- 7 . 
3, The Uor Secy. to the Govt.. of TI hai.dya, Home (r ) 

Deptt., Shillon 
4. The Jer $3ecy.to the GovL.of Xndia, Ministry of Home 

iffairs, New Ue1hi 
S. The Director General & Inspector Generalof Police, 

r'Ieghalaya, Shillong. 
The Inspector General of Police/Deputy Inspector. 

General of police 	.. . . . . . . . . . ,. . . . . . 4 . . . . . . . 	. • 1 

The Superintendent of Police/Commandant .,.... ...... 

Minister, lssam, Dispur, 
9. The P.S. to Chief Secretary, Assam Dispur. 
O. The P.S. to Addi. Chief Secretary & Principal Secreharv 

to Home & Political Deptt., Zssam, Dispur. 
11. The p..S . Ld 	mmsi 0Coisoner & Secretary to C1'inf  

Jssam, Dispur. 
1. The p .3. to Secretary, Home iieptt., Assant, Dispur. 

The Joint Secretary to Chief Minister, ñssrn. Dispur. 
The Principal Private Secretary to Chief I'ftnPtor, 

Assam, Dispur, 
15 , Shri 	. • • • •• lll* 	• • •S •4P•.. ...... S • 5*55*045 •• 0 

16 • The Super i.ntendent, ss am Govt • Press,. flainunirnaid am, 
Guwahati- 21 for publication. 

17. personal file of officers concerned. 

-b) 
\4 

By order etc., 

l 	 ' i) 	1 
1) 1 - )  u t-  13 ecrEanttrthe Gov't .of issan, 

Home (i) Department. 
''I, 

S fI.Ki1( 
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4/ 

Shri Ashini Xr.Roy,IPS 
(on leave) 
cChar 111gb School Road 
Itkhola, Slichar 
Cachar, Assam 

Me 

Shri T.!.Kamila, lAS 
Chief Secretary to the 
Govt. of Assam 
Dispur 
Guwahati-6 

(Through proper channel) 

I would like to Inform yo' that the Government has 
cancelled the notification NO. C.S.(Con) 1.961 8(c) dated 
08.03.96 prornotiflg me to the rank of IeC.P. (Law and 
order) I have hoiiever not bëeñ given an opportunity to 
represent against the proposed order of cancellation of 
the promotion Which has resulted in thó reduction in rank. 

I would like to say that I have all along served the 
government to its utmost satisfaction and received many 
letters of appreciation1 canxnendation and reward including 
the Police ?!eclal for gallantry. 

That Sir, if the said order in not reviewEd, It 
would mean great ignominy and loss of face tome. 

That Sir, I was promoted to the rank of Inspector 
General of Police with effect. fron 10.03.96 as I fulfilled 
the necessary conditions to the satisfaction of the 
Government. 

I would therefore rquest you to consider my case and 
redress my grievances by restoring me to the rank of 

• Inspector General of Police again With effect from the 
date of cancellation. 	 1 . 

Yours faithfully, 

(A.K. ROY) 

Advance copy for favour of information: 

The Chief Secretary to the Government of Aseam, Dispur, 
Guwahati-6 	 - 

The Principal Secretary and Cotmissioner to the 
Government of Assam, Hcne Department, T)ispur, 
Cuvahati-6. 

• 	

• 

• 	 • 	 (A.K.ROY) 

- 
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IN TUE CENTI%ISTR 	T&IBTAL s: GAUMITI 5ENCH' 

\ • 	 . 	, 

Vol 

Is the satter .iz 

\ 	 A. N•. 21 of 199 

Bitweelk  

Shri Ashia Kar key .... pp liaat 

a*d 

The State of Asses 
ani4thovx 	 Reepsadsats 

C Writtes Stateusats is behalf c ,f Respeadeata 1 to zs 

• The R.spadeats beg to state as i•llsws * 

/ 

1 • 	That the preseat applieati.a purp.vted to be filed by 
the sbiv•aaaed akksztaaapplisaat befsze this H•s'ble Tribual 
is not aatstaiaable usder the law. The sppli.eat not kaviag any 
tight to the exaadze psst of laspeeter Genera-i ci Pelise 
(sh.rtly "Iop) to wkieh be was illegally prs.•ted #  the eppli- 
satisa puiportet to be fi1d by his is not saintainebis, 
iaaaaufl as, an ielief can be grasted to kia by this Hsn 'h].e 
Tzibuaal. The 'applicati•n is, tkeret.xe, liable to be diesissel 
is liaiae 

That the,  stateaeats sade is paragraphs 	.1 and 	42 belag 
aatters- if resirds of the ease, the respnd.nts ha*.a.thjs 
to give any esat or reply to the stataeat.s of the said 

-f paragraphs. $swever, the eantention of the applicant that be 
was appaiated as Depity SUperintendent of Pcliee is Asses 
P•3iee Service in - August, 199 	is not at all ecrreet. The 
applicant Jeined the said service in the year 1966 and net 
is 1996. 	 -. 

That the allegati.ns sade is paragraph .3 against the 
sesp.ndents are abselutely ntr&e and ine.rrest and the res.. 
p.nd.nts .atsg.rieally deny the sane. Netbing has been d•ne 
against the applicant by the resp.ndeatà by taking alvutage 
of the change of Osver*ment and being inflanusid by the Gevera-
meat mash.tnery in .rder to harass the applicant, as alleged. 

•sntd. . .page4 
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A departmental pr.ceeding can be drawn ip against any •ftieer 

or empl.yee on the basis of charges 	articles of imputati.n 

and not withsut any material. There are en•ugh materials an 

record from which the Gavernment  came to an irresistible c.ncl* 

sun that the applicant was illegally pr.m.ted to an ex-cadre 

past in flagrant vi•lati.n of the relevant laws. The G•vernaent 

being fully satisfied with such materials, the impugned n.tices 
were issued. I say that there is nething illegal in the actism 

taken by the G.yernment and that this H.n'bl.e Tribunal has 

n.thing to interfere with the impugned atian. 

In this c•nnesti.n*  the resp.ndents beg to state the 

fallawing legal psitien for the apprisal at this Han'ble 

Tribunal. 

The then Chief Secretary to the G•vernment at Aesaa 

on some advice of the then Direet.r General of Pslice, •pened 

a file Ma. CS (COM) 1/96 in his aft ice inspite at the fast that 

the matter related to the Hane Departhient and should have been 

pr.eessed by the said Dpartment. 

In the instant case, apparently the sesend pr.visa to 

Rule 4(2) at the Is (Cadre) Rules, 154.ernp.wez the State 

Gavernment to create certain ax-cadre pasts in the IPS, has been 

vjalated, The pawer at the $tate G•vernment is limited to a 

limited nber at ex-sadre pasts which can only be created and 

the State Ga'wernment eann.t exceed to the said limited number. 

In the instant case, when the six ax-cadre pasts were created, 

the State Geverument had already exceeded the limit and inópite 

of that in flagrant 'vislation at Rule 4(2) at the abave Rules 
at 1954, read with Rule 9 at the IPS (Pay) Rules, 1954, the then 

Chief Sàretary himself shaving his highhandedness, pracessed 

for ereatian at six more ax-cadre paste in the rank of IGP. 

Under the law, the State Gsvernment may *  with the 
appr.val at the Central Gaverament, appeiat an IPS * cadre 

•tfieer to h•ld an ax-cadre past in excess at the number speci-

fied for a particular State under Item lI•. S of the Schedule 
to the IPS. (Pixatian of Cadre Strength) Regulati.ns, 1955. Such 
appaintnent can be made only with the apprsval at the Central 
G•vernment. In the instant ease, such appraval was net abtained 
bet•re the creatian at the six ax-cadre pasts f rem the Central 
G.vernzaent. 	 . 	. 

Under a set at guielinea issued by the Unian mom 
Ministry, an aftioer has to semplete a minimum stipulated peri.d 
at service in a particular cadre for prsaati.n. In the instant 

cantd...page-3 
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ease, the applicant was an .ffi.er of 19$0 and he did net 
camplete the required nanber of years for pram.ti.n to Mm a 
p•st in the rank of Inapect.r General Of P,liee. Thea, the 
then State G.vernment vielatod the guidelines of the Uni•n 
Heme Miiistry. In this c•nnecti•n, it may be inenti•ned that the 
Central G.vernmeat has already celled for an explanati.n frsm 
the G.vernment Of Assam by certain e*aaunicatj.n dated 

(v) The IPS is a jeint cadre Of Assam and Meghalaya. 
In .rderto pr.m.te some members of the cadre, the J.int Cadre 
Auth•rtty has to be sensulted. In the instant case, this was 
not d.ne. 

(j) Per the purpsse of pram.ti.n from the rank of DIG 
of P.lice to the rank •f IGP. the pzcess has to be made in the 
•ffiee of the Csmmissi.ner and Secretary, None. This has to be 
dene under Rules 4, 6 and 55 of the Assam Rules of Executive 
business, 198, The then Chief Secretary himself pr.eessed the 
entire matter in csnsultatj.n with the then Direct.r General of 
Pelice and n.thing c.uld be d.ne by the ftne DePartment. The 
wh•le prcess was eampleted witbeut the kn.wledge of the Hem. 
Department and the Deputy Secretary of the Hame Department 
for the first time came to knew abeut the matter when en 8.3.96, 
the then chief Secretary directed him to issue erders as per 
the draft netifiaatj.n, which will appear in the reecrds of 
the case *  being directed by the then Chief Secretary, the Deputy 
Secretary, H.me, simply signed the draft aetificati.n dated 
8.3*96 and issued the same purperting to pramete the six efficera 
to the n•n..exjstent pests in the rank Of Inspect.r General Of 
Pelice pUrsuant to the directi.n of the then Chief Secretary. 

Under Rule 32 A of the Assam Rules of Executive 
business, 198, the Chief Secretary is the administrative head 
of the Ceverninent in the State and he is resp.nsible to ensure 
efficient functi•ning of the entire administrative machinery of 
the State. 

From the rec•rds it appears that the then Chief 
Secretary received a pr.p.sal from the then DGP  on 6#306 and 
on the fell.wjng day (7.3.9) the then thief Secretary epened 
a file in his .ffice, sent a n.te to the then Chief Minister 

- and ebtained appreval the same day and then on 8.39 % the then 
Chief Searttary himself end.rsed the fil, first to the Pers.nnel 
Department and then to the Pinance Department and ebtained 
clearance f ran bth the Departments. Immediately thereafter., 
the then Chief Secretary managed to get the draft nstificati.a 
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typed and directed the Deputy Secretary, Wime to sign and issue 

the .rder of the s.-called pr*n.ti.n of the applicant and five 
•theri to the rank of IGP in cit-cadre post. The entire precéss 
£ rem ..btaining the appr.val of the then Chief Minister to the 
issue of the impugned n.titicati.n dated 9*3#96 was c.apleted 
within 48 heurs. This itself is sufficient to chew the malafide 
and ill. ative of the then DGP, the then Chief Secretary and  

ether c.nnested officers #  namely, Secretary, Pers.nnel and 
Iinance Department. 

4. 	That the statements made in paragraphs 6 ,94 are not at all 
c•rreot and the same are categ.ricaily denied. The six pests 
ment.ned in the said paragraph were net at all created. It is 
stated in the said paragraph that the duun tenure of the p.et 

was said to be upt. 28.207. The way in which the six Psliee 

Officers were prem.ted against six ex-cadre pests has been 
elaberately stated absve. No pats have been czeated and as a 
matter of tact, there being already excess of ex-cadre pest. 
of the rank of ZGP, the se.oalled pr.m.tien of the applicant 
to an exu.eadre pest in grees vi.lati.n of the af.resaid Rules 
is null and v•id and is a n.n est. the se-called pr.m.tien having 
been made in gr.ss vi.lati.n if the statut.ry Ruèes, the matter 
was reviewed .and no sanctien was given. It may be menti.ned that 
there were already excess of teur ex-cadre pests in the rank of 
IGP against the admissible limit and se, there c.uld not have 
arisen any .ccasi.n to make six ether ex-.cadre p.sts in viola-
tion of the Rules, 

.- 5. 	The statements made in paragraph 6.5 are c.ntradicting 
the statnents made in paragraph 6 #4 of the applicatien and 
as such, the statements are untrue and misleading. In paragraph 
.4 it has been stated that the Gevernment created six numbers 

of ex-cadre pests in the rank of IGP on 	whereas in para- 
graph 6 .5 it is stated that pursuant to the creation of six 
number of pests, Gvernment pr.m.ted six efficers in the rank 
of DIGP to the rank of IG? by netificatisn dated 8.399. It is 
categerically denied that there was any selecti.n, as alleged 
by the applicant. 

6. 	That the statements made in paragraph 	are denied. 
The statementØ made by the applicant that he availed of Casual 
Leave for seven days with effect from 12.5.9 is net berne by 
the materials on rec.rd#  inasmuch, he was granted Earned Leave 
E.r90 days ,#ktb  et fivog~ lO.5.96. Thus, the applicant has 
r.s.rted to falsehe.d and thereby is misleading this U.n'ble 
Tribunal. 
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7. 	That the stataents and allegations made in paragraph •7 

are net at all cerrect and the same are denied by the resp.ndents, 
The cadre p•sts alletted for the ASSaR* Wing of the J.int Cadre , 
as per Cadre Schedule, as n.tified by the Geveranent of India, 
are aentiened bel.w a 

(1) DGP level 	1 

IGP level - 4 
DIG? level -10 

(iv) Senèr Scale-42 

Any p.sts,than the pests specified in the Cadre Schedule, as 
stated above, created by the State G.vernment over and sb.ve 

such cadre pests are mM ex-cadre pests. The State G.vernment 

under Item 5 of the Cadre Schedule, is campetent t• create 
14 numbers .f ex-cadre pests in As sam Wing against the admissible 
limit of the state Deputatien reserved. The t.tII number of 

ex-cadre pest at the relevant time, that is, at the time of 

se-called pram.ti.n of the applicant and five ethers was 18, 
alth.ugh the permissible limit for such ex-cadre p.sts was 14 
•nly. As such, there were already f.ur,  pests in excess in the 
ex-cadre psBts. Thus, the then State G•verrinent acted illegally 
and with.ut jurisdicti.n in purporting to prsmste the applicant 

and five ethers to the p1st in the rank of lOP. 

S. 	That tke statements made in paragraph 6 9 8 are not at all 
cerrest and are categ.riaaUy denied. The s.-called netificatisns 
pr.aiting six numbers of DIG? including the applicant t.. the rank 
ci IGP had been cancelled by the G.vernment after thW.*qh exami-
nati.n of the relevant Rules and pr.oedure unif.rmly ad.pted by 

the G.veranent and only after arriving at an irresistible c.n.lu. 
si.n that there were gress errers and illegalities in purp.rting 
to pr.m.te the applicant and five ethers to the rank of lOP, the 
matter was reviewed and the impugned n.tifieati.ns were issued, 
It is, theref•re, abs.lutely inc.rrect to say, that the n.tifica 
tiena of se-sailed premeti.n were cancelled witheut any rhyme or 
reasen, as alleged. It has already been stated in paragraph 3 
ab.ve the gr.unds and reasens •n which the se-called netificatiens 
purp.rted to be issued by the previeus Gevernrnent pr.m.ting the 
applicant and five •tbers to the rank of IGP were cancelled. 

9. 	That the statements jdand allegatiens made in paragraphs 
6.9, 6.10 and 641 are categerically 4enj.ed. The statutery Rules 
and pr.ceduze were deliberately and wilfully vielated by the then 
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lx auth.rity in .rder to &hsw undue fav•ur 	the applicant 

and five .thers *XP in prameting them in ex-sadre pesti to the 

rank of IGP. No p•st in the rank at IGP was created ever and 

that the applicant was net at all eligible to be prsm.ted to 

a p.st in the rank of IGP. 

10. 	That tho statements made in paragraphs .12 and 6.13 

being the matters of the rec.rds •f the case, the resp•ndents 

do not admit any statement made therein which isc•ntrary to 

and inc.risistent with what appears f rem the ree.rds of the case. 

The c.ntentisn made by the applicant in paragraph .12 are 

ine•rrect and irrelevant.. It is categ.rically denied that the 

n.tificatiøn cancelling the se-called prsm.tt.n .rder was dens 

on pressure from some quarter, as alleged. It is stated that 

the law being very cler and the applicant net being at all 

eligible to get prem.ti•n, such gr.unds cannit be taken by him. 

The resp•n&ents crave leave of this H.n'ble Tribunal 

to pr.duse all relevant xeo.rds at the time of hearing of the 

case and f rem the 'recerds it will be abundantly clear that the 
icalled prmn.ti.n of six DIOP purp.rted to be made by the then 

G.vernment in March, 1996, is in flagrant vi•latien of th. 

stitut.ry 1ulës and the pr.cedure, as rnenti•ned in the f.reg.ing 

paragraphà. 
A. 

119 	That the respendents beg to state that the appliöant 
being a very resp.nsible .fficer, purp.sely and intenti•nafly 
used some harsh and abusive language in the applicatien filed 
bef.re this 14.n 6ble Tribunal and, as such, he sh.uld be given 
stricture and also be reprimanded. 

12. 	That the respondents categorically deny the submissi.ns 
mate in paragraphs 7.1 to 7.10 am& the gr.unds of the applicati.n 
lene of the grunds is a legal gr.und for interference with the 
impugned netificatins challenged befere this Hn'ble Tribunal 
and is also net tenable under the law. The applicaxthas ttally 

failed to make out any case for interference by this H.n'ble 
Tribunal and, as such, the applicati.n is liable to be dismissed. 
The resp.ndents categ.rically deny the c.rrectness at any of the 

greunds mentianed in the applicati.n*  
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13. 	That the resp.ndents submit that the applicant having 

jailed t*make out any case and there being no gr.und te 

interfere with the  impuçned• n.tificati.ns challenged bef.re 

this }i.n'ble Tribunal, the applicati•fl is liable to be 

dismissed in limine. 

The resp.ndents *  theref.re, humbly 

pray that the applicatsn filed by the applicant 
my kindly be dismissed with c•sts. 

VERUICATION 

I, Shri .P.5aikia, Secretary to the Gevernment of 

Assam, Heme Department, Dispur, Guwahiti-, d• hereby verify 
and declare that the statements made in paragraph 11 are true 

to my kn.wledge: th•se made in paragraphs 2. 3, 4, 5. , 7. 8, 

9 and 10 being matters of recerds of the case *  are true to my 
infemati•n derived therefr.m, which I believe to be true and 

these made in the rest of the written statement are suJrissi.ns 
bef•re this FIen'ble Tribunalg and I sign this verifioati.n this 

the 9th day of December,, 1996 at Guwahati. 

DPOITENT 
rw i.-m.- 
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IN THE CENTRAL ADMINSTRATIVE TRIBUNAL : GAUHATI BENH 

. 	 I 
In the matter of 

O.A. No. 261 of 1996 
Fi997 

Between 
• 	

1 	

ShriAshim Kumar Roy .... Applicant ~ 
ØK$ 

and 

The State of Assam 
and others 	 ,.., Respondents 

s-t.a-t-eme-t of the applicant in response to 

the Affidavit filed by the Respondents before the 

Hon'ble Central Administrative Tribunal) 

The applicant begs to state as follows 

l. 	The grounds and contentions of the counter 

affidavit filed by the respondents are frivolous which 

only circumvent the fact at issue. It only dwells on 

how the the file concerning the promotion of the 

applicant and others was processed in the secretariat 

which is of no relevance to the valid notification 

signed by the Dy. Secy. of the home department. The 

respondent has done the same with the obvious intentiOn 

of confusing the fact at issue by launching an argument 

about the processing of the file which is irrelevant in 

the instant case and as such it should be forthright 

rejected ab initio. 
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No comment with the indication that it was a 

typographical mistake - instead of 1966, it was typed 

1996. The learned respondent should have passed over it 

considering it as a typing error which was so obviuos 

from the text of the application and refrained from 

making such a fuss. 

The list of dates furnished in Annexure 'A' to the 

counter affidavit will indicate how with the assumption 

of the present govt 1  vindictive actions were taken 

against the applicant. 	The impugned notification 

cancelling the promotion of the applicant is definitely 

one of such vindictive actions as the applicant along 

with five other officers was promoted without any 

violation of the relevant rules and laws. 

(i) The chief secretary being the supervising authority 

for all the departments in the state, - the authority 

of the chief secretary to process the particular subject 

of the Home department can not be questioned. The 

internal procedure for examination of any matter in the 

secretariat has been quoted in the affidavit in 

opposition wrongly and in a motivated manner. Further, 

it gives a go bye to the subject matter at issue as 

raised by the petitioner relating to his wrongful 
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reduction in rank and that again with retrospective 
0 

effect. What a chief secretary or the Home secretary 

should or should not have done in processing any 

proposal for obtaining the oders of the competent 

authority (which in the present case was the Chief 

Minister who was also the Home Minister) in the matter of 

his promotion and other officers like him is a matter 

which is not relevant in deciding the claim of the 

petitioner for, continuing to hold the post of Inspector 

Gen,eral of Police. The petitioner was promoted with the 

approval of the competent authority at the highest level 

of the state govt., viz, the Chief Minister after the 

ease of the petitioner was initiated by the 

administrative head of the department which in this case 

was the Director General of Police and the same was 

examined by no less an authority than the head of the 

Administrative machiney in the state namely the Chief 

Secretary who is responsible for ensuring efficient 

functioning of the entire state administration. It 

obviously includes the Home department and the 

commissioner and secretary (Home) as well who are 

subordinate to the chief secretary. This fact has been 

admitted by the respondant as well vide Para 3.vii of 

the affidavit. 

O 
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The respondant is thus trying to mislead the 

hon'ble tribunal to think that the chief secretary 

should not have submitted the case of the petitioner 

from his office to the chief minister without its being 

eamined and processed first by the Home department or 

its secretary for reasons best known to him. The 

petitioner however suspects that the respondent has done 

so to harrass and harm him because of the developments 

mentioned by the petitioner in his application. For the 

respondent is not unaware of the authority and duty of 

the cheief secretary as enshrined in the Assam Rules of 

Executive Business, 1968 as amended under which the 

chief secretary may on his own motion ask to see papers 

relating to any case in any department and after 

examination of the case submit it for orders of the 

minister in charge or of the chief minster through the 

minister in charge. 

By the admission of the respondent itself the chief 

secy. submitted the case to the chief minister who was 

also the minister in charge of the Home department. 

Thus the chief secretary in processing the case was 

• absolutely right and it was fully in conformity with the 

provisions of Rule 26(6) of the aforesaid Assam Rules of 

Excutive Business. 

Contd. . .5 
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In any case, any irregularity in the internal 

processing or examination of the proposal of the D.G.P. 

Assam for the promotion of the petitioner and others can 

not deprive the petitioner of his rightful claim to the 

post of the Inspector General of Police to which he was 

appointed by the competent authority of the state govt. 

and which was duly created/ sactioned and intimated to 

the 	Accountant General Assam vide 	letter No. 

HMA/125/175/96/4 dated 	6th Nov. 1996 	which 	has been 

annexed to the original application. 

3. (ii) 	As to the contention of the respondent 

regarding the eligibility of an All India Services 

Officer for the promotion to the supertime scale, the 

petitioner submits that the guide lines of the govt. of 

India are suggestive or indicative but not mandatory in 

respect of qualifying service and these rules apply 

equally to lAS and IPS officers. It is worth noting 

that the respondent has referred to the role of the then 

commissioner and secretary (Home) Shri B. V. P. Rao who 

(adcording to the admission in his own note to the 

Addl. chief secretary (Home) copy of which is annexed to 

the original application) left the office "in disgust" 

on learning that the proposal for promotion of the 

petitioner and others was being examined by the Chief 

Secretary for obtaining orders of the Chief Minister in 

Contd. . .6 
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terms of the rules mentioned above. The conduct of the 

commissioner and secretary (Home) warrants stricture and 

reprimandation by the Hon'ble tribunal and it also shows 

• what intense hatred and ill feeling he had against the 

• applicant and how bent he was to deprive him of his 

lawful promotion. 

But how ludicrous and inconsistent it seems as the same 

commissioner and scretary (Home) Shri Rao who was 

himself an I.A.S. officer of 1982 batch was an exception 

to the same rule into which he has now taken refuge to 

argue that the promotion of the petitioner was in 

flagrant violation of the guide lines of the the Govt. 

of India. By the application of same rule, he can not be 

promoted to the supertime scale of the I.A.S. to become 

the commissioner and Secretary (Home) till the year 1998 

A.D. where as he was promoted in 1995 and his case was 

processed by the chief Secretary without any reference 

to the partner in the joint cadre namely the Govt. of 

Meghalaya. The applicant can only wail. at such 

travesty of justice and turn to the hon'ble tribunal for 

justice and redress. 

The respondent will like to mention in this context 

only to explain to the Hon'ble tribunal as to what had 

necessitated for the Chief Secretary to directly 

Contd ... 7 
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intervene in the matter was that on becoming the 

commissioner and secretary (Home) in the supertime scale 

of the I.A.S, Shri Rao started treating the Senior 

Police officers in the state in a manner which was not 

only deregatory to the Senior I.P.S. officers but it 

also began to adversely effect the law and order and 

aiti-insurgency operations in the state. This led to 

verbal representation by the effected officers including 

the, petitioner to the DGP/ C.S. and the chief minister 

for either demoting the I.A.S. officers of the length of 

service of Shri Rao from commissioner &'secretary (Home) 

or alternatively, in TERMS OF THE PARITY NORMS of the 

Govt. of India for the different All India Services 

Officers, to promote the I.P.S. officers at least of 

1980 batch to the supertime scale that is to the rank of 

I.G..P. to avoid interservice rift in the state which was 

then witnessing unrest in the law and order front 

because of the terrorist activities. The D.G.P., C.S. 

and the Chief Minister assured the I.P.S. officers of 

justice and parity and this led the D.G.P. to submit a 

proposal for promotion of the petitioner and five others 

in late January or February 1996 to the Commissioner & 

Secretary (Home) Shri Rao. He however, because of the 

ill-will and grudge against the petitioner and some 

other officers, was trying to scuttle the proposal 

wrongly advocating or quoting norms/guide lines which 
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were not to be invoked in the case of his promotion and 

a host of other I.A.S/I.p.s. officers to the supertime 

scale. When this was delayed for over a month and there 

was a simmering discontent in the police, the Chief 

Secretary took action and called for the papers from the 

Home department and the D.G.P. and acted in terms of 

Rule 26(6) and 32 A(b) of the Assam Rules of Executive 

Business as the head of the administrative machinery of 

the state with the positive purpose of ensuring 

efficiency of the function of the state police which was 

plagued by the highhandedness, rudeness and negative 

approach of a junior I.A.S. officer of hardly 13 years 

• of service working as the commissioenr & secretary of 

the Home department and trying at personal level to boss 

over senior police officers having over 30 years of 

• service out of which the number of years of service in 

the I.P.S. itself was more then the total length of the 

service of the commissioenr & secretary (Home) Shri Rao. 

Again, Rule IV (ii) of the cadre rules provides as under 

tProvided further that the state govt. concerned may add 

for a period not exceeding one year (and with the 

approval of the central govt. for a further period not 

exceeding two years) to a state or joint cadre, one or 

more posts carrying duties or responsibilities of a like 

nature to the cadre posts". 
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This will prove that the state govt. did not act in 

violation of any provision of IV (ii) of the cadre 

rules. Simple perusal of the provisions under rules of 

A.I.S. (Pay Rules) would clarify that the ac.t of the 

state govt. in promoting the applicant and others was 

not at all in violation of the provisions under Rule 9 

of the pay rules. 

iv; In the I.P.S. pay rules there is no stipulated 

period of service for promotion to the rank I.G.P. 

(Supertime Scale) . Any A.I.S. officer thereby any 

I.P.S. officer holding the selection grade scale may be 

promoted to the rank of I.G.P. (Supertime Scale) at any 

point of time in the exigency of the service and in 

consideration of the past records as has been 

incorporated in the A.I.S. rules vide notification No. 

11030/7/87 - A.I.S. (II) dated 13.3.87 Any executive 

instruction to the contrary is not therefore legally 

tenable. Similar such promotion in the supertime scale 

was given by the state govt. of Assam in respect of many 

officers borne in the I.A.S./I.p.s. cadres. It is my 

fervent prayer that the honourable tribunal may be 

pleased to call for, such records if deemed necessary or 

if denied by the respondant as the applicant does not 

have any access to such records. - 
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V. 	There are innumerable cases of similar nature when 

the post facto consultation with the joint cadre 

authority was made for the purpose of regularisation of 

the provision. But in the instant case, the govt. of 

Meghalaya was duly notified and till date no objection 

to the promotion has been raised by the govt. of 

Meghalaya (The Notification relating to the promotion of 

the applicant to the rank of I.G.P. of which a copy was 

marked to the Home department Meghalaya is annexed in 

the original app1ication) . In the instant case t - H 

state govt. would ,  have done the same had it not been 

vindictive particularly to the applicant as is evident 

from the note of the then commissioner & secretary 

(Home) to the additional chief secretary (Home) .1Q1q4 
4VeJt  

(Vi) As in 1, as such the process adopted by the chief 

secretary in promoting the applicant along with others 

can not be called in question. 

i. 	
(VII) 	Not denied. 

(VIII) 	Has already heen stated above. 

4. 	Creation of the posts subsequent to the promotion 

of the officers to the rank of I.G.P. is not a violation 

of the rules as.the. A.G. is expected to issue necessary 

authority slip for drawal of pay by such officers only 

Contd. . .11 
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after the state govt.'s sanction for creation of the 

post is received, The Hon'ble tribunal may be pleased 

to ask the respondant/A.G. to confirm whether or not 

such practice was followed in the past in respect of 

other I.A.S./I.P.S. officers.Let 

k 	& 	A6 

The same as 4. 

The applicant availed seven days' casual leave with 

effect from 12.5.96, which was duly granted vide 

annexure to the original application. 	It was 

subsequently merged with 90 days Earned leave with 

effect from the date of availing casual leave as casual 

leave can not be prefixed with earned leave. 	The 

repondent erred in proper appreciation of the leave 

rules. 

• 	 7. 	When there are already four posts in excess of the  

permissible limit of the Ex-cadre Posts, - the instant 

six cadre posts could also have continued by the same 

reason. The respondents exhibitted vindictiveness by 

their action for cancelling, the instant six èx-cadre 

• •  • posts• simultaneously allowing the continuance of the 

earlier four ex-cadre posts in excess ofthe permissible 

limit of 14 such posts 4 o.4k fl 
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8.9.10. 	The respondents acted in colourable excercise 

of their powers and with utter vindictiveness and 

discrimination by cancelling the promotion notification 

of the applicant to the rank of the I.G.P. 

The applicant was justified in using the language 

alleged to be harsh while giving vent to his . strong 

sense of frustation and anguish. 

The applicant reiterates. the submission made in 

paragraph 7.1 to 7.10, of the original application. 

The honourable tribunal may, therefore be 

pleased t'o consider the above facts and legal 

provisions and dismiss the counter affidavit 

filed by the respondents ab-initio. 

VERIFICATION 

I, Shri A.K. Roy, I.P.S. now residing at 	Cachar 

High School Road, Itkhola, Silchar - 2, Cachar, Assam do 
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hereby verify and declare that the, statements made in 

the affidavit are true to my knowledge and the 

informations are derived from sources which I belive to 

be true and that the statement is for submission before 

th Hon'ble Tribunal; and I sign this verification on 

this 7th day of January, 1997 at Silchar. 

DEPONENT 

Identified me. 	 (,A 5 H I ~A (---, Lk 



	r._,!__hhhhhh1.hh1_._.h1_h1_ 	 - 

LIST OF DATES.AND EVENTS 

DATE 	EVENTS 	 ANNEXURE - I 

6.5.96 	(1) Applied for 180 days half 
pay leave on medical ground. 

(ii) Applied for Central Deputation. 

• 	. 	8.5.9.6. 	(i) Leave application was recommended by 
the D.G.P. as is evident from the 
endorsement on the body of the 
application. 

(ii) The Chief Secretary Assam • 	 . 	recommended the leave and forwarded • . 	 it to the chief meinister, Assam 
• 	for approval. 	• 

(iii) Received letter no. PLA 283/85/44 
dated 8.5.96 from the joint secretary 
to the Govt. of Assam Political 
Deppt., 'advising me to take all 
care and precaution as are required 
to be taken individually to facilitate 
security' . 	• 

9.5.96. 	(i) Chief Minister Assam accords approval 
to granting of leave. 

10.5.96.. (i) The Chief Secretary directs the 
Dy. Secretary (Home) to notify the 
leave. 

(ii) Leave is notified vide No. HMA (IPS) 
110/Tt.1/12 dated 10.5.1996 with 
effect from .the date of availing. 

• 	. 	 There is no mention to avail the 
leave after being relieved. 

(lii) Govt. recommends the praye.r for 
central deputation vide letter 
No. HMA (IPS) 110/Pt.1/II. 

(iv) Applied for 7 (seven) days C.L. 
which was verbally granted and 

• 	 later confirmed v.ide letter 
No.FA/XXII/958/362 dt.20, 5, 1996. 
of the office of the D.G.P. 

12.5.96. 	Proceeded on casual leave on 12.5.96 P.M. 

	

• 14.5.96. 	A.G.P. Govt. takes over. 

20.5.96. 	Availed the E.L. on medical ground 

\ 



29.6.96 

1.7.96. 

11.7 . 96 

25.6.96. 

( 	 LI 

which was intimated to the D.G.P. 
Assam vide Memo No.DR/1/Gen/F-.6/96/725 
dt . 20 .5 . 96. 

Govt. addressed letter No. HMA (IPS) 
110/Pt.1/13dt.24.5.96 directing me 
to appear before the medical board to 
the care of the Resident Commissioner 
Govt. of Assam, New Delhi which was 
never received by me and of which 
I only came to know through the show 
cause notice served on me 20.9.96. 

Govt. issued notification cancelling 
the previous promotion order to the 
Inspector General of Police vide 
notification No.HMA 224/96/16 (e) 

Letter No. HMA (IPS) 110/Pt.1/15 
dt. 1.7.96, sent to my last official 
address at Guwahati asking me to 
appear before the medical board which 
was never received by me and of which 
I came to know through the show cause 
notice served on me. 

A Public notice was issued in Indian 
Express directing me to appear before 
the medical board which had never come 
to my notice and of which I came to 
know through the show cause notice 
served on me. 

Appealed against the demotion order 
to the Chief Secretary Assam through 
the D.G.P. indicating the Home/ 
permanent address with advance copy 
to the Chief Secretary and the Home 
Secretary Assam for information. 

Submitted a prayer to the Union Home 
Secretary for posting outside Assam 
with copy to the Govt. of Assam. 

Leter No. HMA (IPS) 28 Pt.11 dt. 
25.7.96 of the under secretary to 
the Govt. of Assam sent to my last 
official address at Guwàhati 
directing me to appear before the 
medical board on 9.8.96 which was 
never received by me and of which 
I came to know through the show 
cause notice. 

Public notice issued in Assam 
Tribune directing me to appear 
before the medical board on 9.8.96 

6.7.96. 

27.7. 96. 



29.7.96 

3 .8 . 96 

13.8.96. 

24.9.96. 

• 	 - 

"I.  

which had never came to my notice 
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the show cause notice only. 

Public notice issued in Indian 
Express directing me to appear 
before the medical board on 9.8.96 

• which however never came to my 
notice and of which I came to know 
through the show cause notice. 

Wrote to the D.G.P. to indimate 
my place of posting and also to 
convert the E.L. on medical ground 
to E.L. on personal ground. 

Suspension order issued which was 
served on me at my Home/Permanent 
address at Silchar on 22.8.96. 

Submitted an appeal to the Home 
Secretary to the Govt. of India 
under rule of All India Services 
(Discipline and Appeal) Rules 1969 

• against the order of suspension 
served on me through the Chief 
Secretary to the Govt. of Assam. 

Show cause notice served on me at 
my home address at Silchar on 20.9.96. 

Addressed a letter to the Home 
Secretary to the Govt. of Assam 
asking for time to furnish reply 
to the shaw cause notice. But no 
reply has yet been received. 


