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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
GAUHALI BENCH

—

O.A.NO...27§T§... OF 1996,

BETWEEN

Sri.S.Radha Krishnan,

Sr.A.0,0ffice of the Chief General

Manager,Assam Telecem Circle,

Gauhatl-7 ceecceas Applicant

AND

(1) The Unien ef India
Represented by the Secretary
te the Gevt eof India,
Ministry ef Cemmunicatien,
New Delhi-1

(2) The Asst.Directer General(TE)
Department ef Telecemmunicatisen,
Sanchar Bhavan,

New Delhi-1,

(3) The Chief General Manacer,
Telecemmunicatien,
Assam Telecem Circle,
Gau,hatl“',? Seesesvcsnaocn ReSpOndentS

® 8000000000030 000600000¢00s00

‘DETAILS OF APPLICATION

(1)_PARTICULARS OF ORDER AGAINST WHICH THE APPLICATION IS MADE:

That the instant Applicatien is directed against the reply
issued by the Chief General Manager,Assam Telecem Circle Office
in cennectibn with the stepping up ef the basic pay ef the
Applicant with reference te the basic‘pay of his Jjunier Sri.R.C.
Chakraberty,A.O.werking in West Bengal Teleceom Regien as was
dene already te a group ef Accoeunts efficers based en the- erder
issued by the Hon'ble Central Administrative Tribunal ,Gauhati
Bench in 0.A.Ne.b4 ef 1995 dated 22-11-95 in respect ef Shri.
Haran. Chandra Chakraberty A,O.&eothers. |
. (Annexure-1(Page.§gL..)accompanying the Application)

(2) JURISDICTION OF THE TRIBUNAL:




(2) \%
The Applicant declares that the subject matter ef the

instant Applicatiten is within the jurisdictien ef the Hen'ble

Tribunal,Gauhati Bench;

(3) LIMITATION:

The Applicant further declares that the instant Applicatien
is filed within the limitatien peried ef ene year as prescribed

under relevant sectien ef the Administrative Tribunal Act-1985.

(4) FACTS OF THE CASE:

(ﬁl&l):That the Applicant is a citizen ef India and as such

he is entitled te all the right,pretectien and privileges as
guaranteéd by the Censtitution ef India.

(4)(2):The Applicant belengs te JAO Batch - Nevember.1980. He
was promoted te the cadre ef JAO with effect frem 7-4-81,te the
cadre of Dy.A.O.w.e.f.1-4-87,ts the cadre ef AAO w.e,f.2-9-88.te
the cadre ef A.0.w.e.f.12-8-92 and te the cadre eof Sr.A.0.(Offi~
ciating) Wee £.27-11=95.

L&l&ﬁl: On premetien te the cadre ef A,O.the basic pay ef the
Applicant was fixed at ks 2450/- en 12-8-92 with the date of the
next increment en 1-8-93 in the A.O.'s pay scale ef Kk 2375-75-

' 3200-EB-100-3500.

(4)(&1:In this cennectien,the Applicant wants te refer a case

of his Junier Sri.R.C,Chakraborty,A.O:working in West Bengal

' Telecem Regien,whese basic pay was fixed at ks 2750/~ en 27-6-94

en his prometien te the cadre eof A.O.
(4)(5): Giwen belew a cemparative statement ef anemely ef
basic pay between the Applicant and his junier Sri.R.C.Chakraberty

A.Q.
Contds ....(3)



Sri.S.Radha Krishnan,Sr.A.O

Sl.Ne.in the Blue Beek-Grfadatien
List Published by DOT,New Delhi

ceeees 81849

‘Batch-JAO-1980

Basic pay in A.O.'s cadre as on

27-6-94. . ...k 2525

Basic pay as en 1-8-94 in

A.O.'S Cadr‘e..RS 2600/—

Basic pay as en 1-8-95 in A.O.'s
Cadre....ks 2675/~

Basic pay as en 27-51-95 en

en premetien to Sr.A.O.
(Officiating)..ks 2800/~
Basic pay as én 1-11-96 in Sr.

Ao Oo 's Cadre. . oRS 2900/-

'&\

Sri,R.,C.Chakraborty,A,.0.

Sl.Ne.in the Blue Beok-
Gradatien List Published by
DOT-New Delhi....82209.
Batch=-JA0-1981

Basic pay as on 27-6-94 on
prometion te A.O.'s cadre
vence k~2750/-

Basic pay as en 1-8-94 in A.0.
cadre ... ks 2825/-

Basic pay as en 1=-8=-95 in A.Ofs
Cadre.... ks 2900/~

Basic pay as en 27-11-95 in

A.0.'s cadre....k 2900/~

'Basic»pay as en 1-8-96 in A,0.!

Cadre .... ks 2975/~

(Annexures (2) & (3) accompanying the Appli -~

Catien regarding Blue Beok senierity)

(4)(6): In view of the abeve anomely in basic pay ef the Applicant

and his junier,a Representation was made te the Chief General .

Manager,Assam Telecom Circle,Gauhati by the Applicant fer stepping

up ef the basic pay te R 2825/- as en 1-8-94 with reference te his

Jjunker Sri.R.C.Chakraberty,a.O.

(Annexure-(4) Accempanying the Applicatien)

(5) GROUNDS FOR RELIEF WITH LEGAL PROVISIONS:

£5)(1): The Applicant is also senier to Shri.R.C.Chakraberty,a.O.

as stated in para (4)(5) abeve like ether greup ef 12 Accounts

Officers as mentiened in Order dated 22-11-95 issued by the Hen'ble

Central Administrative Tribunal,Gauhati Bench in faveur ef Shri.

Haran Chandra Chakraborty,A.O.& ethers working in the effice ef

the Assam Telecem Circle and ether offices .

- (5)(2): The Applicant's case is exactly similar te that of O.A.No.

Contd....(4)

<



(4)
64 of 1995 filed in this Hon'ble Gauhati Tribunal Bench i}
respect of Shri.Haran Chandra Chakraborty A.O.&others.,
(5)(3): A1l the peints mentiened in erder dated 22-11-95 issued
by the Hen'ble Gauhati Tribunal Bench in respect of Shri.Haran
Chandra Chakraberty & sthers vide 0.A.Ne.64 ef 1995 will exactly
applicable fer stepping up ef the basic pay ef the Applicént'gs

~he is alse senier’to R.C.Chakraberty,A.0.and drawing less pay than

his junier even after getting his Sr.A.O.premetion.

(Annexure-(5) accempanying the Applicatien)

g5)(4):The Applicant in his Representation addressed to ﬁhe Chief
General Manager,Assam Telecom Circle,Gauhati has therefore quoted
the recent erder dated 22-11-95 issued by this Hon'ble Bench in
D.A.No.64 of 1995 in respect of Sri.Haran Chandra Chakraberty &

others for stepping up of the basic pay ef the Applicant as per

- oerders cantained therein.

(5)(5): In para (7) of the erder dated 22-11-95 in 0O.A.No.64 ef

1995 in respect of Sri.Haran Chandra Chakazaberty & others,the
Hen'ble Judge of this Bench has not appreciated the Pelicy eof

the Telecom Department fer nen respecting the decisions ef the
various benches ef the Tribunal in respect ef this type eof stepping
up ef pay cases ef seniers with reference te the Juniors.

(5)(6): But even after queting the recent erder of this Hen'ble
Bench issued en 22-11-95 in 0.A.No.64 of 1995 in respect of Shri.
Haran chandra Chakraberty,A.0.& ethers werking in the same office,
the Applicant's stepping up ef the basic pay case with reference

te his Jjunior Sri.R.é.Chakraborty,A.O.has not been considered
faveurably by the Office of the Chief General Manager, Assam Telecem
Circle,Gauhati.

(6) DETAILS OF REMEDIES EXHAUSTED:

As the final order rejecting the Applicant's case fer stepping
up of his pay with reference to the same Jjunier sri.R.C.Chakraborty,

A.O.as mentiened in this Hon'ble Bench order dated 22-11-95/in

D.A.No.6k of 1995 has been issued by the Office of the Chief General

Centd...(5)
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(5) W
Manager,Assam Telecem Circle,the Applicant declares that he has ne
ether alternative remédy than te ceme under the pretection of this

Hen'ble Tribunal f@r settlement eof his case.

(7)  MATTERS NOT PREVIOUSLY FILED OR PENDING BEFORE ANY OTHER COURT:

The Applicant further declares that he has not filed any
Applicatioen,writ petitien er suit in respect of the subject matter
of this Application befsre any autherity and er/Ceurt or any other
Bench ef this Hen'ble Tribunal nor such Applicatien,writ petition ef _

suit is pending before any ef them.

(8) RELIEFS PRAYED FOR:

Under.the facts and circumstances stated abeve,the Applicant
mest respectfully prays that the instant AppliCati?n is gdmitted and
this Hen'ble Tribunal Bench be pleased te grant the fellewing reliefs
as the instant Applicatian comes as a "COVERED CASE" because of the
Order dated 22-11-95 issued by this Hon'ble Bench in 0.A.No.64 of 1995
faveuring Sri.Haran chandra Chakraborty & ethers werking in the same

Assam Telecom Circle effice & other offices,

(1) Te direct the third respendent viz,the Chief General
Manager,Assam Telecem Circle,Gauhati for immediate

stepping up eof the basic pay ef the Applicant with

reference te his junier sri.R.C.Chakraberty A.O.en

——
. the date of the anomoly based en the order dated
22-11-95 issued by this Hon'ble Bench in 0.A.No.64
of 1995 favouring Sri.Haran Chandra Chakraberty A.O0.
and ethers as the Applicants case is exactly similar
te that ef O.A.Ne;64 ef 1995 filed in this Bench.
(2)Alse to direct the 3rd respendent as mentiened abeve
te pay all the arrears eof pay and allewances up to date
consequent en the stepping up ef the basic pay ef the
Apblicant.with reference to his Jjunior sri.R.C.Chakré-

bert .0.from the date of the anomely arised.
orty A | y Centd...(6)
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(3) Cost of this Application.
(4) Any other relief or reliefs to which the Applicant
is entitled or as may be deemed fit and proper

by this Hon'ble Tribunal.

(9)  INTERIM ORDER PRAYED FOR:

Pending dispesal Qf the Application,thé Hen'ble Tribunal

may be pleased to direct the 3rd respendent as stated above i.e.

the Chief General Manager,Assam Telecom Circle,Gauhati’for immedigte
stepping up of the -basic pay ef the Applicant te ks 3100/- as en
1-11-96 with reference to his Junior Sri.R.C.ChakrabortyA.0 as the
Applicant is eligible fer the same and alse due te the fact that

the Applicant's case comes as a "COVERED CASE" in view of the order
dated 22-11-95vissged by this Hen'ble Bench in 0.A.No.64 of 1995

in respect ef Sri.Haran Chandra Chakraberty & others.and further to

aveid recurring monetary less te the Applicant,

(10) The Application is filed by the Applicant hinm self.

(11) Particulars of the D.D,

(i) D.D.No.888653
(ii)Dated 1-11-96
(iii)Payable at Gauhati.

(12) LIST OF TYE ENCLOSURES: As stated in the Index

(Verification)



(7)

VER IF ICAT ION

I,Sri.S.Radha Krishnan,son ef the late N.Srinivasan,
aged abeut 44 years,Sr.Acceunts efficer,0ffice of the Chief
General Manager,Assam Telecem Circle,Gauhati,solemnly affirm and

verify that the statements made in the accempanying Application

-are true te my knowledge and based on the Annexures 1 to 5

attached herewith as the supporting documents.

And I sign the verification on this Axh day of Nov'1996
Q( wAQ .\/kojw
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The Chief General Manager, : _ ' -

‘Assam Telecom Circle, ' {?\'

U}ubari, _ L R
Gauhati-7. S

Respected sir, -

Sub:- Stepping up of basic pay.

. This is to submit for your kind information that I was
promoted to the cudre of JAD w.e,f.7-4~81 vide DOT,MNew Delhi order

N0,13-5/81~SEA dated 7=-4-81, 1 beléé to JAO Batch~Nov'80,

. I was promoted to the cadre of Deputy Accounts officer
wﬁe.f.1~4—87 vide DOjNew Delhi order No,59-1/88~SEA dated 19-2-88,
| : . .
! Agaln,I was promoted to the cadre of Accounts officer,
We€efe12-8-92 vide DOT,ND order No,9-1/92-SEA dated 17-7%92.My
basic pay was fixed at & 2450/=- with the date of next increment
on 1-8-93-in the scale of pay of ks 2375~75-3200~EB~100-3500.

| In this connection,I want to refer é cese of my Juaior
i.e.shrirR.C.Chakraborty,A.O.working in West Bengal Telecom Region,
His basic pay to the cadrs of A.Q.wes fixed at B 2825/- as on
1"‘8"940 o .

| I am giving a camparative statament of anomoly of basie
pay between me and my Junior shri.R.C.Chakraborty,A.O.
! , .

S

shri.s.Radha Arishnan,Sr.A.0. ™ Shri.R.C.Chakraborty,A.0,
51.No.in Rlue Book. 81849 82209
Batche-- 1980 1981
| Basic pay &8 on 1-8-=94-k2600/~ Basic pay as on 1-8-94,
| fs 2825/~ _
: 2aziz pay as on 1=8-95-82675/~ Basic pay gs on 1=8+95
' Bs 2900/~ .
Rasic pay as on 27-11-55 Basic pay as on 27~11-95
, R 2800/~ to the cadre of Sy,A.O, & 2900/«
; (Officiating) :
| Basic pay as on 1-11-386.. Basic pay as on 1=-8-96,

5 2900/ | ks 2975/ -

From the above,it may kindly be seen that Sari-R.C.
Chakraborty,A.J.who is far junior to me is drawing more basic pey
than me even after my promotion to the cadre of Sr.A.0.(officiating)

I was promoted to the cadre of #r,A.0.(0fficlating)w.e.f.
27+11~95 vide COMT,Assam Telecom Circle,arder Ho.3Tz8/6/11/R/32

. In this conrection a court case was already made by the
A.0.s/Sr.A.0.s as mantioned in ths enclosed court erder at CAT-GCauhati
for stepping ue of their pay to the level of k 2825/- as cn 1-8-94
w.r.t0 the basic pay of shri.R,C,Chakraboriy,A.0.as8 on 1~Z=3imas the
above mentioned officar is Jjunior to all the A.0.,s/8r.A.0.s mentioned
in the Court order.Their cas2 was favourably decided by CAT-Gauhati
as par the copy of the Court order enclosed and the stepping up was
done w.2,f.1=3=94,

; In vidw of the above,T request’you sir to kindly order for
stépping up of my basic pay also to the level of & 2825/- w.e.f.
1=-8-94 due to the following reasonsi- ‘

| (2) I am also seniot to Shri.R.C.Chakraborty,A.O.w.r.ts whose
case the steppinz up was done for the A.0.s8/Sr.A.0.s as per the court
order enclosed herawith.

b) Further I am also senior to the A.0.s meationed against

: Sl;No.é7) to (12) in the enclosed morder of the Court and drawing

less basie pay than that of my Jjuniors.
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;g;uﬁ:ﬁer getting promotion to the cadre of SR.A.Q.(Officiating)

also I am' drawing less basic pay not

A,O.working in fest Bengal Yelecthm Region but

. who are junior to me and working in this oifice as| per the
~ court grder. _ : o S

| A _ o ,
Necessary order may therefore KinGly be isaued for

_ Btepping up of my dasic pay to the level of X
and "also for further fixation of basic pay on
including the Sr.A.O.promotion and arrears of
paid accordingly up to date. '

Thanking you,

Yours

Dated 28-5-96,
. Znclo: As stated above

Assam

only to 3

qég;# ¥1§&ﬂ |
(S.Rad%&nﬁf Shnany™
Sr.A.00(Conoliter)
Office of the C G M T
Telecon Circle,

hri-R.C.6hakraborty,
alsol tb 4 .A.0us
enclosed
i -

v
i

the DNI dates
nay an? allowances

o
] i
S
{

|
falthfilly,

‘ | Ulubari,Gauhati-7
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* IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

‘ A e
GUUAHATI BENGH tt: GUUAHATI, B »
1DESPATCH NO. o | : DATED GUWAHATI, THE
TGINAL APPLICATION NO. : 4157Q?S" |
MISC. APPLICATION NO. : |
: e |
e CONTEMPT PETITION NO. s |
R REVIEW APPLICATION NU.. oy |
- TRANSFER APPLICATION NO. s
. izg \ ot
‘ OOCOCOOOM?:’:LO&'.I. ..00'."%..0..'.00‘..".0... AppLIDANT (857
' . _ PETITIONER (S)
VERSUS ,
“""“0!0.‘.0%00‘9’4’?‘!%0 00‘0000@0%0220400:‘. RESPONDENT (5)
Ta,
'v 0"%ﬁ...'ﬂéqmm‘Wl.;@y/’l.'.'.l.'.
’:X ..Q?S?ﬁ'.’.:ga. ooﬁ.o 4 o/loocqotacn--cnooo
Ohr;@%‘.‘%ooooo..ﬁ‘({ﬁocgoooo?h%évo.
( é'll...l..h.@:é’ 07;;../00000.--.. ..... LR Y
fi* -c.g:o"ooyoavc/tzoaﬁocooooocpoooboa;o‘ocvonocuaocuc
“sir, | IR ' .
B "'s . ‘ - A L/
1 am directed to forward herswith a copy of Jurlga-nmt/Order dtd.
2-9— - 0(_8 passed by the Banch of this Tribunal comprising of Hon‘ble
} U;» ﬂ-(«kb &Q\—\ M &- Qﬁ%cxnﬁn | Vic_g-Chaix:man and Hon'ble
Membe.r, Administrativa in
“the abdva noted casas, for 'in_Formatiog and necessary action, if any.,
Pleasa acknouwledge racaipt. T
. Yours faithfully,
Enclo. 3 As.abnve‘:_ . W \ \)
c&é}Aif) = . ’l;;\\,
MH’ oA 6///% SECTION UFFICER (3)
S,,SZI lp\?&b
o
GKC/281195

e R N -® e
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IN THE CENTRAL Al)MlNi‘S'I‘RLf‘S‘II\'E«TRIBUNAL
GUWALATI_BENCH
Original Applicmiuﬁ No.64 of 1499 ;
Date of decision: This the 22nd day of November 1995 :
‘ |
The Hon'ble justlce _S_hi‘l M.G. Clraudlm.rl; Vice-Chalrman
0
1. Shrl Haran Chandra Chakraborty
2. Shri Bidur Bhusun Mukherje
3. Shrl T.S. Nagarajun
4. Shri }. Chenchaiah
5. Shri G. Thalamuthu
6.  Shri Riswajit Deb )
7. Shri K.S. Manoharan
8. . Shri V.K. Huriharan
9. " Shri S. Seshadri )
10. ¢ Shri P. Sundura Rajan,
FEe Shrl Ralakiishnan
12, Shri C. Rajendran,
All the applicants are working as Accounts Officer
in the Department of Telecommunications and are
posted at diffcrent stations. «endApplicants
By Advocate Shri B.K. Sharma with Shri B. Mebhta.
' - versus -
1. The Union of India,
Represented by the Secretary to the Government of India,
Ministry of Communications, -
New Delhl.
2. The Asstt. Dircector General (TE),
Department of Telecommunications,
New Delhi. o . e s
3. The Chief General Manager (Telecom),
Assam Telecom Circle,
Guwahatl.
4. The Chief General Manager, Telecom Task Force,
Guwahati.
5. The Chief General Manager,
Eastern Tclecom Reglon,
Calcutta. . «wseeoRespondents
By Advocate Shri S. Ali, Sr. C.G.S.C, :
\‘_‘ i
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Mr B.K. Sharma for the applicants.

Mr S. Al sr. C.G.5.Cy for the respondents.

p of 12 Accounts

This s an application filed by 8 grov
Qfficers gerving  in the Depariment of Tc\ecommunicmions. They are
posted 8t diffurent statiuns, Their comnon gricvance s thiat  the pay
ol R.C. Chakruborty who is Junlor 10 them has been fixed at Rs.27$0/-
on 27.6.1094, whereas  thelrown pay hus peen  fixed jower han R.C.
Chakraborty and thus there arises an anomaly which is required -to ﬁe
removed. They, lhcre[ore:v pray . that the respondents be diregted 10 siep
up their pay at par with the pay of R.C. Chakraborty with effect from
lhé date on which the anomaly arosc and pay o them the arfears.

The respondents have not disputed the various dates on
s were appointed 3s Junior Accounts Officers

which the respective applicant
and there'a(\eras Assistant Accounts Officers and Jater on 8S Accounts_
4 3.

the applicants. All the

e dates shown by
aonel 1A }M‘M.

the. respectiv
s on regular baslsAb@tween

Officers from

d as Accounts Officer
¢

R.C. Chakraborty

v applicants were promote
(PR Ll et —
- Rs.2375 and Rs.2600 respectively, whereas the pay of

has been fixed 8s Rs.2750.
2. The applicunts submmed 8 reprcsematlon on 6.2.1995
Manager, Assam Telecom Circle to remove the

v the knowledge that

to the Chiel General

The applicamts have stated that they B0
was derived

anomaly.
after the knowledge

t a lesser level and
rds to 6.2.1995. The

ir pay was fixed 8
om '25.11.1994 onwa

the

filed the reprcsenlations {r

pay of Rr.C. Chakraborty has been fixed higher

v they

that the

applicants aver
promdtionsﬂ which he

fortuitous adhoC

the West Beng

because of the

than their pay’
al Telecom

-
was able 0 get because of his posung.ln
s REgion and th.e)I' had 0O opporluﬁi\y of petling such 8 Dromot\on in
nstance should mnot result in

e and that circu!

ss3Mm Telecom Circl

the A
gular. promotion

4 of pay equal to his pay on their T€

they being deprive

/u'/‘(,
o ’ .

e
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to the post of Accounts Officers. In

;the rehr(zscnlallons the appliants

drew attention of the Chisf General Manager to the fact that varlous

Benches of the Central Administrative Tribunal have, in cases of simlar

nature, declded that such an anomaly should Le removed and the same

course should be followed in respect of them,

3. he respondents interalla contend that the pay of R.C.

Chakraborty has been fixed on the basls of his pay In the carller cudre

before  promotion correctly 5ppl)‘lng the rule In FR 22(l)a(i) and there
does not arise any anomaly. They have further slaléd that R.C. Chakraborty
was> drawing more pay than the applicandy when all of them were working
together In the previous cadrg and on promotion cverybody's pay was
fixed taking their existing pay éﬁnlﬂe previous cadre as the basis under
FR 22(i)a(i) and that R.C. Chakraborly';s pay was fixed at a higher level
than that of the applicants' pay by virtue "of his pay in the previous
cadre. The respondents further contend that the decislons of the various
Benches of the Central Administrative Tribunal cannot be applied to

the applicants in view of the observations of the Department of Personnel

and Tralnlng vide letter No.4-31/92-PAT dated 31.5.1993.

4. Having regard to the fact that all the applicants and
R.C. Chakraborty were Asslstant AcCount§ Officers before regular promotion
as Accounts Officers and that R.C..Chakr;:aborty was Jt’mlof to the éppllcants
in accordance with thelr Interse seniority the mere circumstance that
R.C. Chakraborty could g’etk the benefit of fortultous adhoc promotion

as Accounts Officer from time to time cannot deprive the applicants
[T N VYV S .

of getting the pay equal to his pay ‘on thelr promotion as Accounts
Officers merely because R.C. Chakrabo}ty may have drawn higher pay
by virtue of his adhoc promotion. The pay earned by him during his

-

adhoc bromotlon benefit of which ' is given to him cannot thus be a
eround to deny the applicams'the ‘benefit of equal pay merely because

they had no opportunity to galn fortuh.ous adhoc promotions prior to

hi_m or like him.




Lo - 5. ‘ ~ The position has been  settled by .the decfsion ’of: the . , '
‘ I'rnakulam  Bench  of the . Cential  Administrative Tribunal in thefcase i
: of C.M. Yacob, Accoumnts Officer and LOthers relating to Kerala 'I;el;‘eco:n
o i ; Circle, whereiln the :J[.;-pllr‘nnts had clabined that there was an enomaly :i:rlslln_pzlv
’ : n\\‘lng‘lo one of their juniors, K. Sankaranaravanan (0.A.No.1156/93 (l:aléd
é i 020.10.1993) having  galned  fortultous adhoc prou!mtlon on the lmsifs of '
which his pay was fi}(éd at a hlg;hc"r level thon that of them. Thel Benclil .nﬂted .
9 that by virtue of FR 22-C and 1SG P&T's instruction, Ministry of Fliance
? -+ O.MNo.F2(10)-EIHAY62  dated  20.6.1965 it was contemplated thati the
: o nay of a senlor shall bc stepped up o lhc level of lhe pay of his junlor, '
| | g drawing o higher pay and that Is intended 1o ob\hue an mmmnlyltlmt
E ; s may not be wholesome In service. It was held that in all cases .(ex:fce;)tl: 3
: ¥ !
? ase of  disciplinary  proceedings)  where the senfor  draws a lesserf pay, '
; he is entitled to have his pay stepped up to the level of the pay of '
E his junior subject to the condition that the senior and junior are In
the same scale, same. cadre and same unit. The claim of the appli;cants
. in that application for stepping up of pay was allowed.
: 6. In” the decision i (0.A.816/89) N. Lalitha (Smt) and others
-vs- Union of India and others, (1992) ATC 569 (I-Iyderlabad)‘,'sl;ml‘lar cay e
§' view was expressed “afler noticing the decision of the same Bems:h In
:’ : . the case of V. Vivehunanda -vs- Secretary, Ministry of Water Resot?:rces. ~
l % 0.A®*No0.622/89, and the decision of‘ the Calcutta Bench of the Tr‘l?bunal
i | In Anil Chandra Das -vs- Unlon of India, (1988) 7 ATC 234 (Cai) It
g \ was held that not having had the benefit of fortuitous adhoc promotlons
S i the senlor should not be placed at a dlsadvantage in pay ﬂxatlon The
P 4 : respondents were directed to step up the pay of the applicant t_l;lerehn
, on par with his juniors. It was noticed that the earlier matter was c%arrled
to the Supreme Cou;t in SLP No.13994 of 1991 which was dlsrrglissed
; ' on 22.8.1991 and the declsion stood uphel(i. The case a’cco‘rdin'glyé was
| ‘ : decided In favour of the applicants. Slml'larly in 0.A.No.1156/93 dé&clded ° ,
\ L by the Ernakulam Bench of .lhe Tribunal on 29.10.1993 (in the case’f C.M. |
‘ . rLeu A alyve T
v Yacob, Accounts Officer and othcrs),\ the view taken In ‘abow_e ,dedls-lo;_n-s ‘\
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was foltowed. 1 do not sce any good 1eason to take any different view

than

taken “in* the absve cases and, with respect, follow them, It may

R
be mentioned that | have discussed these dee

-

of 1991 dated 8.8.1995.

. It is extremely unfortunate that the respondents” did not
want 1o respect the declslons of the varlous BBenches of the Tribunal

although they are boung by the law cnunciated thereln, The respondents

took recourse to merely referring to the letter of the Ministry of Communi-
4 L 4 .

cations, Department of Telecommunciations daled 31.5.1993  which s

annexed (o the written statement. In the aforesald letter of the Telecom

Department jt is purported to be‘clarif‘ted that the benefit of the Judgment
of the Hyderabad Bench of the'Centml

Administrative Tr-lbunal lh 0.A.
No.816/89 In St N.
. [ ]

Lalitha's case cannot be extended to other similarly
¥ .

nlaced Government servants as these cases do not constltute an anomaly

and stepping up of pay cannot be allowed under

the existing orders.
The defiance

to the decisions of the Tribunal reflected In ‘this letter
need not be commented further except stating " that such an  attitude
‘and  policy of epted,
Th_e dispute ralsed by

the applicants being identical and the case of-

the Ernakulam Bench since had related to their own department to which

the applicants had made reference in their representations, this clarification "

has no force to ovérrlde the principle laid down by the Tribunal,

8. The contention of

the respondents that the pay of R.C.

Chakraborty was fixed by virtue of his ‘Pay In the previous cadres Is

misleadlng In the sense  that althaugh  the higher

pay carned by him
during fortuitous adhoc promotion dppears to have bewen taken into account.

That fact s tried 1o be glossed over by making a statement of general

nature. Hence I reject that contention,
9. . 1 am convinced that an anomaly arises "in the pay of the

applicants vis-a-vis R.C. Chakraborty as pt‘)lmed_»_out by the applicants

OMeeivianae

k'S

isions fn my order on O.A.N'o.lO‘O

:Ma.:,(.r\ll.z }
the Telecommunications Department cannot benﬁe

- ——— —————

— e cned e -
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on their bromotion asg Accounts Offlcers and the applicants are, therefore,

entitled 1o be granted the relief as prayed.

10, ~In the resul the respondents are directed

‘to step wup

the pay of the applicants gt par whh R.C, Chnkraborty with efﬁoct
from the date on which the antn
,{.«'\lln’v dirscdid .

lo the respective appllcant_; the

aly arose and further. -direet the rbcpondents

arrears as may be found payabie

o them arising on Account of refixation of their pay after removal

nf the anomaly,
The above excrcise to be completed within a porfod of -

three months from the date of communication of this order to the rcspond-

cnts, .

H. The original application s accordingly allowed. No order

as to costs.

Sd/- VICE CHALR:AR

TR COPRY
wlifal

\7\% AU VVKQ\‘S/

Se:tion Ochar(J)
MM ) ( =t LY 31.(‘1'.'
Cenrral Adininistrative Tribu
EEEAT B CLIEES afean
Guw ahrt Bench, Grrwnahiati-

. ArH '1"“@61 b
mlg\ﬂ R
S\ |




&

o

IN' THE CENTRAL ADMINISTRATIVE .TRHSUNAL
GUWAHATI_BENCH

Original Application No.65 of 1295

Date of decision @ This the 22nd day of November 1995
The Hon'ble Justice Shrl M.G, Chaudhari, Vice-Chalrman

_ Shri Monomohan Dey
Shiri BalLul Kumar Das
Sshri Manabendra Saha . '

Shri Islam Ahmed . . :
Shri B. Tirupatatah , '

Al the appllcnﬁis are working as ‘Accounts Officer
in the Deparumeint of Telecommunications ’and are
rosted at different slml'ons under the Chiefl General Manager,

.
2
3.
4. Shri Khagendra Nath Sarma”
5
6

Telecom, Guwahatl, B e Applicants
By Advocate Shri B.K, Sharma with Shri B, Mehta, ‘
- versus -
i
1. Union of India, ‘
represented by the Secretary to the Government of India,
" Ministry of Communications, [
New Delhi.
2.  The Assistant Director General (TE),
Department of Telecommunications,
T New Delhi.
3.  The Chief General Manager (Telecom),
Assam Telecom Circle, ' .
........ Respondents

Guwahatl. ‘
By Advocate Shri S. All, Sr. C.G.S.C.

CHAUDHARLJ. V.C. ;
e : i

Mr B.K. Sharma for the applicants.
|

Mr S. All, Sr. C.G.S.C., for the respondents.
\

The six applicants are working as Accounts Officers in the'

Department  of Telecommunications and' are posted at different stations

_under the Chief Gene_ral Manager, T(%Lecom. “Guwabatl. Their grievance

is that on their promotion. 8s Accounts Officers they have .rcé\‘l_!_sed-‘ that

the pay of K. Sankaranarayanan, who Is junior to them and has been promoted

as Accounts Officer on regular  basls ;imer the applicants were promolT




| ) . 12 - \e

to that cadre, has been fixed higher than'thm of the applicants .....: ‘
~1   " taking into account his pay during his fortuitous adhoc promotion as
" Accounts Offi;cr which opportunity was not avnilable to tl;em and thus
there arose an anomaly In the fixation of pay. The pay of the applicants
has been fixed between Rs.2375 and Rs.2450 respectlvelly, whereas the |

i pay of Sankaranarayanan has been fixed us Rs.2750 ‘with effect from

25.4.1991.

2. ~ The appticants had preferred representations, but they
were rejected on the ground that there was no anomaly. The contentions

urged by the applicants In the instont case are the same as arc urped

-decided today. The contention of the respondents in the instant case
are the same as urged by them In that case. The rival contentions have

been examined and for the reasons recorded in the order in the companion
r [ ]

e

!
i
]
. {
T by the applicants in companion 0.A.N0.64 of 1995, which has been separately |;
|
!
i
|
|
',‘; 0.A., 1 have held that the applicants in that case are entitled to be ‘
h . |

|

i

civen the rclief as prayed. The same reasons are édopted in suppors
L4

I ' ! of this order and it is not neccessary to repeat -them. Fof_ the same

“reasons following order is passed: A Co

The respondents are directed to step up the pay of the

SR applicants at par with K. Sankaranarayanan with effect from the date

on which the anomaly arose and the respondents are further directed
to puy to the respective applicanty the arrcars ns may be found payable

to them arislng on account of refixation of their pay after removal.

of the anomaly. : 1

The above exercise to be completed within 8 period of

three months from the date of communication of this order to the
L ] .

e i @

respondents. -

3. The original application is accordil{gly allowed. No order

as to costs.

4. A copy of the order passed in 0.A.No.64/95 may be placed

in the record of this case.
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' CENTRAL ADMINISTRATIVE TRIBUNAL

GUUAHATI BENCH R4

GUEBHATI~5L

.nAgg/gs (o.n.

64/95)

U010n of !ndia & Orn.

| @VSe

H Ce Chakraunrty & Ors.

PRESEN T

‘oee

Ratitionsrs

Lo g (e

Respondants

THE HON'BLE JUSTIGE SIRI n.c.cmuamnx. VICE CHAIRMAN -
L. SANGLYINE, MEMBER (ADMN,)

THE HON BLE SHRI Ge

".For the PetitIQners‘

For the Respandents

DATE

see Mp, so Ali. erCOGOSOCO

soe m[‘o'

oKo Sharma,

Mr. Bs Mahta,

ORODER

ml‘o Se Ali’ Sr.C.G.S.C. for thﬂ

applicant (Original respondents).

Raviasw Application.

ReA« rajected.
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relate to merits of tha cass and if tha
applicants feal aggrisved by ths view taken

by us their remedy dods not 1ie by way of

5d/- VICE CHAIRMAN

. Sqf= MEMOER (ADMN)
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PRESENT

THE HON’BLE JUSTICE SHRI MaG4CHAUDHART, VICE CPAIRMN

' THE HON'BLE SHAT: Ceo L. snm;mm:, mmm {ArDmMN, )

For the PﬂtitiDM!‘. ooo fMr, S Al’.’ Sr,C OGQJQG.

for tha Respondentﬁ see Mre BeKe, Sl’tﬂl‘m'

Rr. 8, Hahta.
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| applicant (Original respondents).
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IN THE MATTER OF: '

P
L X

g O\NA. NO.255/96
8. Radhakrisnan.........
~Versua—‘

The‘UniDn of India & Others.
- AND-

IN THE MATTER OF:

Written Btatements anubmitted

by the Respondents No.1,2,3..

) The humble Respondents submit their

. : ' Written Statement as follows:-

I B.Dasgupta Asstt. Director Telecom
(Legal) ,Office of the Chief Ceneral Manager Telewom
,Aspam” Circle F,Guwahaﬁi-781007 do -hereby w®solemnly
affirm and state as follows :-
1. That 1 have gone throﬁgh.a copy of the
application and have understood the contents thereof
and i have been authorised to file this written state-
ment on behalf of all the reapondenta. At the outmwk
the ﬁhﬁpgudwﬁtn deem 1t neugepary to give a brief
history of the cass for proper adjudication of the

matter. The.brief history of the case ip as follows:

b | |

comy (L€ al)
Asstt. pirector 'I'e!e\,o_r: (L g‘:n
) A de C G- 14. Telec®
0/0 1< ﬂ"‘!_.at,l'.,lg"oo,,l

Assam circle, GuwRs

Racetvad WM

R e
‘ 63197
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BRIEF HISTORY OF THE CASE
2.0 The applicant ( mtaff no.81848 ) entured the

. . _
Department of Telecommunications as Telecom Accounts

Clerk on 14.11.1975. He passed the F & T Accounta

Service Examination held in Nov 19880 and promoted to

officiate as JAO With effsct from 31.3.1881 which wam

followed by regular promdtion to JAO on 7.4.1981, AAO.

on 1.4.1987 and A;O; on 12/8/1992. on promotion ta A.Q.
the pay of the applicant was fixed at 2450/- with
D.N.I. on 1.8.93.

2.1 Shri R.C.Chakraborty ( Staff No. 82209 )
entered the Department of Telecom. a=s Telewom Acgounts
Clerk oﬁ 16.8.73 and promoted to UDC on 20.5.1983. He
passed the P & T Accounts service exam. in 18983 and was
promoted te the cadre of JAO on 1.7.1983 ,to the AAO on
1.4.1987. While holding the substantive post of AAQ,
Shti Chakraborty was locally promoted to officiate as
A.0. on adhoc basis in W.B. Telecom Circle for the
period given below before his regular - promotion on
27.6.1994 . On his regular promotion to the cadre of
A.0.the pay of Shri Chakraborty was fixed at 2750/-
with D.N.I. on 1.8.84. ‘

Perdod _(8pell) of officiating promotion to _A.O.

N

ffom to : Basic Pay
20.07. 1987 04.10.1987 Re. 2375/
16.12.1987 16,01, L9AA ‘Ra, 2376/-
ADT (L) ' Contd. .

{ . .
;l?'mﬁ‘/ (trgal)

st A Ol

Vo
"‘;'.V:Lg;.,.,m

..731007
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29,02, 1968 11.03.1988 Re.2375/-
12.11.1988 10.05. 1969 Re. 2375/~
12.05.1989  31.05.1989 Re. 2375/~
. 01.06.1989 10.07.1969 Re.2450/-
15,06 . LGRS 07.01.1890 - . Re.2450/- .
09.01.1900  07.07.1890 Re, 2450/
09, 07.1890 31.07.1990 Re.2450/ -
01.08.1990  04.01.1991 Ro.2525/-
06.01.1991 . 01.04.1991 Res. 2525/~ -
03.04.1991 . 81.07.1991 Ra.2625/-
01.08.1991 27.09.1991 " Re.2600/-
30.09.1991 26.03.1992 Rs.2600/-
28,03, 1992 31.07.1992 Res. 2600/ -
01.08.1992 23.09.1992 Re. 2675/~
45,09, 1992 50,12, 1992 Re.2675/
01.01.1993  29.06.1993 Re. 2676/
G1.07.1993 %1.,07.1993 Res. 2675/ -
01.08.1993  "27.12.1883 R 27807~ |
ng.12.1893  23.06.1994 Res. 2760/
"'::?.. Tha pay of the ap;»iic:ant, on promo’;,ion to

A.0.waB co‘r'rebctly fixed at Re. 2450/-under FR 22 (1)
(a) (1) . The correctness of the fixation of pay is not
disputed by the applicant. The Statutory rules govern-
ing the fixation of pay on promotion is also gbove all
.dispute.The pay of Shri R.C.Chakraborty on his prdmo—
tion to A.0. ,was fixed .at Re. 2750/- under the

ADT (L) | ' Contd. .

[s. -
"‘3.?;(,'{‘.”‘1 (Legal)

Teiccom

rcle, Guwahati- .181007.
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provision of FR 22 (1) (b) (1) (2) in conpideration of
his previous officiation in the same post and foiciét*‘
ing pay drawn earlier. The application' of ‘the ruleg
governing pay fixation in the éiven circumatan&e ig
also hot dieputed or challenged.
2.3 The applicant has not cited ény rules or
executive order under which his prayer for stepping up
of pay should be permiséibla.The contention of thg
applicant seems to be that under no circumstance a
senior could drawv less éay thaﬁ‘the Junior. This is a
'tota1 misconception of the legél position. For various
* ?alid reasons a junior may draw higher pay than that of
his senior.
In the ‘State of A.P. and others Ve G. Srinivasa Rao
andAOthérs ( 1989 SCCILSS] 339) when a gimilar point
came up for consideration before the Hon ble Supreme
Court, the'Supreme Court gbserved:— | :
" Without considering the scope of these
Ruiea ( FR ) and without avartiﬁé\to the reamon for
fixing the Junior at a higher pay, thé High Court and
the tribunal have in a omnibus manner coms to the
conclusion that whenever and {or what ever reacon a
junior is given higher pay the doctrine of "equal pay
for equal work ~ is violated and the seniors are eqti~
tled for the same pay".

The Hon ble Supreme Court went on to give

ADT (L) - | Contd. .
ﬁ@ﬁ' ) | o ’

yg5et. Dirnctor Talecom (Legal)

AsSs. 802 3

ojC (' ° c G i T.elv-cgam

Assam Ciceies Gawa’z\au--nl .
(22 -
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different situation when a Jjunior could legitimately
draw a highex pay than the senior . One of the circum-
stances pointed out by. the hon' ble Court was, when pay
of/ fhe Junior is fixed under valid Statutory
fules/executive insﬁructions.

2.4 It is a policy and established practice of
the department'of Telecom. to make Temporary and offi-
ciating adhoc arrangement against short term vacancies
which may arise in any Territorial Circle. The power of
making such officiating arrangement on circle basis is
'vested with the Head ﬁf the Circle. Such officiatﬁng
arrangement is made in the exigence of service to
énsure that the day to day Qork of the Department is
not diarupted because of the post remaining vacant. The
practice and pover is in existance for more than a
decade and is known to everyone in the department who
cares to know.It has alsc support of service Ammouia-
tion to which the applicant subscribes. There was no
protest againét this policy at any stage from any
quarter.

2.5 It.hapéenéd.that a vacancy in the grade of
A.0. arose in West Bengal Circle where Ehri R.C.Chakra-
borfy,‘then AAO was working. Since he was the seﬁior
most among the AAOs available in that (Uircle at that
point of time, Shri Chakraborty was locally promoted by
CCGMT,WB Circle Calcutta to officiate on adhow bagiag te

officiate as A.0. against the vacancy. In making such

AK: (L) ’ . ’ Contd. .
At Dirsetar Telecom (Legal)

C22C G Z,?, ':_Ecvcm
Assamy o', Cavatati--783007 .
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arrangement, The CCMT WB Circle 4Caluuhta haw  aobed
within his pa@er and in accordance with the rules and
departmental instructions bn‘the aubjeut .

The premetion had taken place nearly a decade ago.
None of the Senior officials working eiaewhgrw inelud-
ing the spplicant had mhiected ke it . Heither they oan
plead lgnorance .Earning of increments and the conae-
quent higher fixation are legitimate conséquence of the
adhoc promotion which has been done in the case of Shri
Chakraborty in accordance with Stature Rules ( FR ).
2.6 The cause of action is ﬁot the junior getting
more -pay than the senior. The real cause of action and
the right to sue arose when the junior was promoted.
The applicant had nevef proieated against the adhoc
promotion of Sri Chakraborty or expressed his willing-
ness toiwork in WB Circle in officiating capacity. Also
,it is not his stand thaf he was deﬁiad of him right of
officiating in place of Sri Chakraborty. v

In fact, the appliéant was regularly promoted
under DOT/New Delhi letter no. ' 9-1/92/5EA dated
17.7.1992 and was posted in Caloutts. As he  wae ﬁﬁh
willing to mer to Caleutta from Tamilnadu Circle hie
poéting order was revised at hié request on 12/8/892 and
posted infhis home Circle ( Tamilnadu ). It chows the
reluctance of vtﬁe applicant to leave the comfort  of

heama Cirele even on promotion on,regular basis.

ADT (L) Contd. .

bl -

Director Tolncem (Leogal)
' Talccem

o, Guwahati--781007
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It is, the}efore, difficult to believe that he

wquld have Jjoined at Calcutta on officiating basis even
if it was offered to him.
2.7 Even if it is held that it was wrong to give
adhoc promotion to Sri R.Chakraborty ignoring his
seniors in other circlés, the Seniors do not gain legal
right to capitalize on it and to make a gain from Fhat
wrong by aimpie comparison of pay without challenging
the wrong , the applicant can not claim a femedy from
the wrong. It ie présumed that such reliefe are alien
to ng. "

- f If the contention of the applicant has to be

h o

accepted, it would follow that for ane adhee p?amﬂblﬁﬁ
given in reppect of a mingle vacancy in WB Circle, the
pay of all A.0.s in the Department of Telewommunics-
tioneg betwesn staff no. 81849 and 82210 have to he
stepped up . That tantamount to giving the benefit of
adhoc promotion to each of the officers without actual-
ly having worked as A.0. After all, only ons perann
wguld'have been accommodated iq the adhoc promotion and
not all those who are between staff no. v81849 and
82210 . Such a stepping up is not contemplated under
any law and if agreed to may have reflect adversely on
function of Goyt. offices. .
2.9 The mode of and the circumatances under whigh
the pay of the senibf may‘Btepped up is clarified under
ADT (L) C Contd..

ok

tor Téisc"wz(begau

Asstt. Direc
0/0 e ¢ C. 17 Telecom '
1 :
A :;n ~ o Gawnat! 781007 .
S ' - .

A
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G.0.1. Miniatry.of Finance 0.M. no.F 2(78) E;III(A)/BG
dated 4/2/1966 and the .sanie ié incorporated as Govt of
India/ofder ( 22 ) below FR 22. It iz made clear that
stepping up of pay is permiesible if the aﬁ&moly ie
directly as a result of the épplicétion of FR 22 (e).
The Department of Personal has also clarified vide OM
o 4/7/92 -Eett (Pay 1) dated 4.11.93 ( enclosed in
Anqexuré 1 & la 9.

Fromlﬁha above clarification specially the clafi"
fication at para 2.( 1 ) and 2 (g) it is glear that a
junior getting the benefit of adhoc promotion-ﬁay drav
more pay compared to his senior who was promoted on
regul ar bae;is at a later date. In such case, the step-
 ping up of pay is not envisaged. Further the O.M. no.
dated 4.2.66 and 4.11.93 not having been challenged ,no
remédy should ba available to the appl izant againak the
. DOnNBequUence df application of the ordera.

2,11 a 'Naxt‘helow'ﬁula' linted at no.(26) and {a7)
béluw FRmZZ is reproduced in annexure 2.

The rule emphésized on the princiéle of ' One to
One = s&ven in the case of regular promotion. Against
one prométion not more than oée officer ia authorized
to draw the pay bf the higher post in respect of any
one officiating vacancy filled By his Junior. The

appl ioant failad to establish that but for the adhoc

promotion of Sshri R. Chakraborty, hevwoﬁld have the

ADT (L) ‘ _ | | Contd. .

9.5
o ey [Reral)
I Sl aw |

Ciree, Cuwanalls L181007.
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rightful mlaim for the post. Clearly the applicant cany
‘not stake such a claim for the simple reason that he
did.nat top the  list of eligible AAOs for the promo-
tion. There were hundreds of AA(Q= senior to him for the
promotion to AO at the period of time when the adhoc
promotion was given!~
2.11 1t ié true that initially different Benches
of CAT in different OA B have passed orders permitting
the stepping up of pay of genior officers. This may be
becaus? of the fact that all relavent connecting fac-
tbra weren t broduced by the respondente before the
.Hon'ble Tribunal . Cradually the issus reached an slarm-
ing proportion and the whole issue was reviewed in
totality by the Covt. and important points vhich es-
caped the notice earller vere brought on record. Conee-
quently, the subsequent cases have been decided in
favour of U.0.I. Some instancec are given below: -

1.The Hon ble supreme Court has granted stay
in a similar case in which S.L.P.was filed in their
order dated 10.11.95 in OA no. 1523_ of 1993, 43 of
1994,1078 of<1994,1193 of 1994 and 1226 'of 1996 of CAT
Hydrabad Bench.v‘ | . . |

A copy of stay order io placed at Annexure 3

2.The Madral Bench of CAT in their Judgment

dated 22.11.95 in OA no. 1823, 1824, 1825, 1826, 1830,

1861, 1895, 1829, 1896, 1897, 1898, 1899 of 1993 found

ADT ( Contd. .
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that the applications for stepping up are devoid of
merit and hccorhingly,diamisaed the OAa.

A copy of the order dated 22.11.95 is placed
at Annexure 4.

| 3.The Madraj Bench of CAT in their Judgment
dated 28.6.96 in OA no.1745/93, 18 to 29 of 1894 and
1837/93 has held that the applications for stepping up
of pay on similar grounds lack the merit and dismissed
the'applications._

A copy of the Judgﬁeﬁt dated 28.6.96 is
placed at annexure b. _

. 4.The full Hydrébad Bench of CAT while dis-
posing a reference to OA no. 1412/93,127/94 and 517 /94
( MadraJ-Benéh ) in its order déted 20.11.96 haé found
that: -

(a) Stepping up can be granted only where
there is a provision in law in that behalf, and only in.
accordance‘with that, and

;(b) A claim for étepping up can be made only
on the basis of' a legal ‘right and not on pervasive
notion ofvequality or equity, unrelated to the contempt
of Statutory laws. ‘

A copy of the order is placed at Annexure 6.
13. The Hon ble Supreme Court has granted stay order of
the Jjudgment of CAT Madrajyin OA n®.1324/95.

A copy of the stay order is placed'at Annex-
~ure 7. |

Y Contd...
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PARAWISE _ COMMENT _IN__ RESPECT. OF _OA _NO.20h/08

3. | That with regard tb the statements made
i# paragraphs 1,2,3,4.1,4.2,4.3 .of the application the
Respondents have no comments.

4. f That with regard to the statemente made
in paragraphs 4.4 & 4.5 of the application the Respond-
ents beg to state that,the contents reflectedlin the
para is not based on fact. The reason for fixasmion af
basic pay of Sri R.C. Chakraborty A.0. working in WB
Circle is explained in brief history of the cass in
depth. |

6. .  That with regard to the statements made
in paragraphs 5.1 of the application the Rempondents
bég to mtate that, Judgment delivered in respect of

OAs 64/1995 & 65/1995 by the Hon ' ble Tribunal Cuwahati
Bench wae implemented by DOT subjected to the condition
that payment will be stopped and the ‘entira ammount
thug pmid will be recovered if SLP filed in the Hon ble
Supreme Court is admited and a stay order is granted.
O0ffite Order enclosed in Annexures 8 & 9.

6. That with regard to the statements made
in paragrapﬁa 5.2 of the application the Respondents
beg to state that, Iﬁ v}ewvof Judgment g?van recently
by aeyeral Benches of Hon ble tribunal ,including & -
Full Bench of Hon'ble Tribunal/ Hydrapad Bench , a stay
granted by Hon ble Supreme Court in similar nature
ADT (L) . Contd. .
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of case( 0.A.1324 / 95 of CAT Madraj, mentioned in the
brief History of the case ) the Deptt. is not in &
position for similar action as ménticned in A.1 in
reapa?t éf the applicant.

7. That with regard to the =atatements made
in paragraphe 5.3 of the application the Respondents
beg to state that, The Respondenta could not properly
and adaquately defend the OAs 64/95 & 65/95 due to non
availability to relavent documents at their dimsposal
at that time . Thé present case may be examined a fresh
in.the light of the points and documents mentloned in
Beisf History of the case and if necessary decésion in
0.A. no. 64/95 & 65/95 may be suomoto revieved.

g. ' That with regard to the atat;ements made
in paragraphs 5.4 of the application the Reapondents
beg te ptats that, in view of above mituation the CGMT
/Assam Circle, Cuwahati is not in a position to diupnﬁﬁ
af the vase based on the Judgment delivered in respect
‘of OA no.64/95.

8: ' That with regard to the statements made
in paragraphs 5.5 & 5.6 of the apblicétion the HRespond-
ents beg to appeal to the Hon ble Tribunal to examine
the facts and documents furnished in the Brief Hiatéry
" of the case , and.not to decide the case as COVERED
CASE. T

9. That with regard to the statements made
in paragraphs 6 of the application the Respondents beg

ADT (L) B Contd. .

v - ef)

re TV
oswre -



. .\‘

s Iireotor

b
O )

Page-13-

~

&

to ptate that, the position of the case has been de-
scribed in depth in the Brief History 0f The Came.
10. That with regard to the statemente made

in pafagraphs 7 & 8 of the application re garding

~reliefs wsought for,the Respondents beg to etate that

the applicant is not entitled to any of the relief
mought for and as such the application is liable to be
éismissed.

11, That regarding  Interim order prayed
for in the para 9 of the application the Rempondent
beg to submit that the direction prayed from the Hon’
ble Tfibunal ca n not be granted aas pef law as well a=m
in facts that the applicantes case donot  comes ag a
COVERED CASE and as such, the same may be denied and
the application is liable to be dismissed.

12.. That with regard to the mtatementa made
it para 10 & il of the application the respondents
have nothing to s=say. Regarding interim reliéfipraynﬁ
far the reapondents beg to mtate that the applicant is
not entitled to get any relief.

11. That the Réapondentﬂ,furthér submit that

the applicatien has ne mersits snd as esush the wame im

"liable to be dismissed.

ADT (L) |  Contd. .
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i, Shri B. Das Gupta, Assistant Director
Telewom (Legal) serving in the O0ffice of the Chief
Ceneral Manager Telecom,Assam Circle am authoriassd, de
heraby wmolemnly deslare that the statements made in
paras 1,3,6,7.8.10.11 of thia written astatemut aFe
t#tes ke my hnowledgs, and the statements made in paras
2.0 to 2.11,4,5,9, of this written statemenk are brue
ta my information and the rests are humble submiseione

before the Hon' ble Tribunal.

-

And 1 mign thieg verification on the.g)n.

tlﬂi}’ !‘-'\1£ : :Maf‘gh: Tty 1997 at Cuwahﬂti:

Daclarant.

'J;in%’\/b/-
Asstt.Director ecom (Legal)

0/0 C.G.M.Telecom Assam Circle
Guwahati -- 781007

Arctt. Director ' jo~nm {Logal)
O/ e C G. 11 Telecom
As;am Cicle, Gawalati--781007.
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Catda 411,109 On Glie tubject noted dAbove reczived Lrom R
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Sb:pn_[mf up ¢ pay.

_ Cases flcr stepping up o the pay cf senicrs in 3 pay scale to
lat ¢f junicrs are gentrally censilered if the Lcllevwing
nditicns are satistied s— ’ o '

(a)

(b)

(c)

Beth the junicr and senler ¢Cficuer shcul l beloeng to the game
cadre and the posts in which they have Ieen premctel cr
appeinted shoeuld be identicil and in the same e dre;

The scales ¢ pay € the Lewer and 'higher pests in which
the junicr and senicr of€icer are entitled tc lraw pay
shculd be should be flentical; ‘

The anemaly sheul:dl be L rectly as q result ¢f the applieaticn
0L FR-22-C. For example, 1 £ =ven in the lewer pest the
junler offleer Araws Frvm Cime to time a highor rato o f - -
pay tha the senlor by virttue of grant ¢ f alvancee incruments
Croon eny cther-acccunt the above provisiors will net

be invekel o step up the pay of sunicr c¢fficar.

. Instinces hawve aane te the netle of thig Dopartnent  regacstlien
SC stepping up of pay due te the felloewlng reasns: -

(a) Where a senicr proceelds on Extra Orllinarpy Liezavre which

(b) I£ 2 st

results in postoencment Cf Orte o f lext Jnewoment in the
lower post, cinseonently he starts drawing Loss pay than
his junlcer in thoe levwer grale itszl €. H:. thrrefe re,
canmct cldim pay pardty en prowce tion eves thoegh he may
D2 e wrl eqelier 0t bdgher gral.;

Af\i- o reg cs/reitses poeme tien lenling te his ,,
Junlor Hing promete Maepcbntel Le the hi“zin‘.r pcat earlier,
junicr Ivaes hlgher vz than the sendcr. he acnloer may

ber v Lo il n vl Jund-roavaila o0 ehe sdehee premeticn
In the o Jbres The dncreage d pay Iradn by 4 junicr either
e e vl e oprvne tiecn An thoe éaldres 1 dnep:igo] py
dravm b v cundor clther lue W ad-hee rillelating/reqular
s‘cj.vicd renlzred o the higher pests for perleds earlier

N than the wender, canct therefor:, be ag ancmaly in
strict sense cf the tenn.

(c) If a sonler jolns the higher pest Later than the junicr for
Whatseove 10 rena NS, Whoemby her lrws o loog Py than _t;l.n' L.
nanior, In ouch o csece sondor o cann b elali sioppeang up of "r !
Py At par with the Jonios, _ f,;fl

' v . i ,
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I a .,uuor is Jpponltcd l ter tonan th(l. . :
junior in th2 lower pest itsel £ wherpohy bz is
in 1meclpt of lusser pay than the nunfor, in
sich cases algo the senior cannot claim pay

parity in the higher post though he may have. bec.n
pxumol(_d carller to the nlgh:r poste. | ,

(e) Whare a pc.r.,on is promotad L rom lowcr Lo a
higher pest bis pay is £ixed with re ference Lo
the pay dlpawn l)y him in thao lever pCSU uniler -
FR=22-C =nd he i5 Likely Ww get more pa{ Lhan
a diprz2ct appointee whose pay is fixed unl'r
di Ffercut set of rules. Fer example aﬂUDC
con promotion tn tle post of Asslstant: getg
his pay fixed under FR=22-C with. rcfc.,r:\.ncc, to
the pay dravn in the post of UDC, Whereas the .
piy of assistant (DR) Ls £ixe:d normally at the

Swindimam under FR=22-D(2) . In such cugeg tiee
aentor i rest reomlt aonnot clalm pay partty
with CLhee funbor paonoted Drom a loder post to
Wi e post o senferbty alone is pot i
el borioy tor allbowlbng stepnfng u[).' ‘ v

( (£)  wWorra . JlJ\LbL Gebs wmeore §ouy Jdue to adHtional

dineroments camed enoacealring hlg h- 3 uuul.i Ll(.at.ionso

3. In the dungstanceas referred t_o in ;uraqraph 2 éabove a
junior draving more pa than the sénicr will not denstitute

-an anom2',.,  Ln such @ses, stoep plug up cf p:lj will not,

therefor. ;' Lu. adinissible. - ‘ .
iy , 3 ,

3 L. g0 €4r as parsons serving in the Indi-n iadit and

acuounts e "l'uilt ar: ccnee e 1, thoese orlders have bz

issuad alto- x .JLLI’..L"!I vi th the Comptoell: s an;i agiior
Grn=-x0l o€ I . _

5 . Hindil v owolon will ol low,
(Hps.. !{.'L'Vi\.llr( ]IIR) »
DEPULY T SECREDN Y TO l'HE GO VIi. OF Il-lDQs
pL L Brinnis LriesZnep ptamen s o f et of '_'n._]il-fl . . "
} L J
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3. While fixing th; pay of the Draughtsmen in the manner indicated

in paragraph 2 above, it may happen that the senior Draughtsmen in the

pre-~vised scale of Rs. 205-280 who were placed directly in the higher .

scale or Rs. 425-700 with effect from st January, 1973, may be drawing
pay less than those juniors to them who were initially placed in the lower
scale of Rs: 330-560 and were subscquently promoted 1o the higher scale
of Rs. 425-700. In such cascs, it has been decided that the pay of the senior
Draughtsman.may be stepped up to the level of the pay of his junior in
terms of orders contained in O.M., dated the 18th July, 1974, [ Order
(23) (b) below ]. The payment of arrears will be subject to the provisions
of O.M., dated the 18th July, 1974. : :

[ G.I.. M.F., O.M. No. 7 (13)-E. 111/81, dated the 20th hiaréh. 1981. }

_/222) Removal of anlonmI)" by stepping up of pay of Senior on pro-
motion drawing less pay than his junior.—(a) . As a result of application
of F.R. 22-C.—In order to remove the anomaly of a Government servant

promoted or appointed to a higher post on or after 1-4-196] drawing a .

lowqr rate of pay in that post than another Government servant junior
to him in the lower grade and promoted or appointed subsequently to

up should be done with effect from the date of promotion or appoint-
ment of the junior officer and will be subject to the following conditions,
namely:—-

{a) Both the junior and senior officers should belong to the same
cadre and the posts-in which they have been promoted or
appointed should be identical and in the same cadre;

. (b) The scales of pay of the lower and higher posts in which they
are entitled to draw pay should be identical; - :

(c) The anomaly should be directly as a result of the application
of F.R. 22-C. For example, if even in the lower post the junior
officer draws from time to time ahigher rate of pay than the
senior by virtue of grant of advance increments, the above pro-

- visions-will not be invoked to step up the pay of the senior
- officer. : '

The orders refixing the pay of the senior officers in accordance with ,

.the above brovisions shall be issued under F.R. 27. The next increment

of the senior officer will be drawn on completion of the requisite qualify-
ing service with effect from the date of re-fixation of pay.

{ G.I, M.F., O.M.:No. F. 2 (78)-E. 111 (A)/66, dated the 4th February, 1966. ]

(b) As a result of F.R. 22-C application in the revised scales,—
() CCS (RP) Rules, 1973 In order to remove the anomaly, wherein a

For references to F.Rs. 22, 22-C, 30 and 31 sec the corresponding
provisions in the new F.R. 22.
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. AU,_T);DRS' NOTE.—The provisions of the above O.M. have since
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been incorgorated in the amended F.R. 22.

(26) The *next below rule’ and its exact scope.—Doubts Lave fre-
quently bezn expressed regarding the exact scope of the various rulings
issued in connection with the operation of the ‘next below rule’. For
avoidance of doubt, the extant decisions on this subject have been sum-

marised below—

2. The working rule subjoined to this paragraph may be taken to
express the convention which is commonly known as the ‘naxt below rule’
as originally approved, and its provisos, the modifications made from time
1o time. The inteniion underlying the {rule’” is that an officer out of his
regular line should not suifer by forfeiting the officiating promotion which

he would otherwise have received had he remained in the original line. ’

The so-called “‘ruie”” is not a rule of any independent application. It sets
out only the guiding principles for application in any case in which it is
proposed 1o regulate officiating pay by special orders under the second
proviso to F.R. 30 (1). The conditions precedent to the application of the
‘next below rule' must, therefore, be fulfilled in each individual case before
action mayv be taken under this proviso. It also follows that the beneiit
of officiating promotion is t0 be given only in respect of the period or
periods during which the conditions of the ‘next below rule’ are satisfied.

«Rule.—When an officer in a post (whether within the cadre of his
service or not) is for any reason prevented from officiating in his turn
in a post on higher scale or grade borne on the cadre of the service to
which he belongs he may be authorised by special order of the appropriate
authority pro forma officiating promotion into such scale or grade and
thereupon be granted the pay of that scale or grade if that be more advar-
tageous to him, on eaclsoccasion on which the officer immediately junior
1o him in the cadre of his service (or if that officer has been passed over
by reason of inefficiency or unsuitability or because he is on leave or serv-
ing outside the ordinary line or forgoes officiating promotion of his own
volition to that scale or grade then the officer next junior to him not €0
passed over) draws officiating pay in that scale or grade:

Provided that all oificers senior to the officer to whom the benefit
under the substan:ive part of this rule is to be allowed are also drawing.
unl_ess they have been passed over for one or other of the reasons aforesaid.
officiating pay in the said or some higher scale or grade within the cadiz:

Provided further that, except in cases covered by any special orders.
not more than one officer (either the seniormost fit officer in a series of
adjacent officers outside the ordinary line, or if such an officer either

fgrgoes the beneﬁ} of his own volition or does not require the benefit in
virtue of his holding a post outside the ordinary line which secures him

{-‘qz: references to F.Rs. 22, 22-C, 30 and 31 see the correspondizg
provisions in the new F.R. 22.
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-‘qu)\ alen: benefits in respect of pay and pension than the next
:he series) may be authorised to draw the pay of the higher scale
2 In respect of any one officiating vacancy within the cadre filled

aior undsr this rule.”

. The.‘next pzlow rule’ set out in the preceding paragraph. should
Zi2d with due regard to the rulings or decisions mentioned here-

Y} A purzly forwitous officiating promotion given to an officer
who is junior to an officer outside the regular line doss not
in itseli give rise to a claim under the ‘next below rule’.

,vl (i) The expression ‘‘outside the ordinary line” occurring in Funda-

/ mentai Rule 30 (1) is not intended to be rigidly interpreted as
necesszrily involving a post either *‘outside the cadre of a ser-
vice'® or ‘‘outside the ordinary time-scale”

1) If Govarnment have approved in any department 2 iist of offi-
cers in order of merit for promotion to adminisirative rank
or a seizction grade, then that order will prevail as the order

Ciwh

[ of seniority of the officers in the ordinary gradation list of
/ - their czdre.

are higher
tency

/ <. I: has been held that holders of a special (e.g., tenure) posts such
/. as Secra:zryships 10 a2 Governor or a State Government shouid be ready
/ 0 acce_:. loss of officiating promotion for short periods io posts on a

le or grade in the ordinary line in consequence of their incum-
that, whan the stage is reached at which their retenticn involves
loss o substantive or lengthy officiating promotion, the proper course
f is 1o mzk2 arrangements%o release them from the special posts rather than
1o comz2nsate them for the loss of officiating promotion under the ‘next
below ruiz’. ‘Short periods’ should be interpreted as meaning periods not
exceec:nz three months.

and ar. officer is deprived of officating promotion owing 1o its being
cable for the time being to release him from the special post; he
anted such compensation for loss of officiating promolion as
e been admissible under the ‘next below rule’ for ihe period
s of first three months of his retention in the posts in the public
No specification or declaration in terms of the second proviso

miental Ruie 30 (1) will be necessary in these cases and it will suf-
fic2 if :zose authorities issue the requisite orders granting the officers con-

!
[ j Cernecins compensation on that basis. As in the case of the ‘next below
! rui2’ i%2 periods for which compensation equivalent 1o the ‘nexi below

rule’' bt t ‘it is allowed will count for increment in the higher scale or grade
inw h:;u :ne officer would have officiated, had he not been holcm" the
specizi posts in the public interest. )

For references 10 F.Rs. 22, 22-C, 30 and 31 see the correspondmg
provisizrs in the new F.R. 22.

Ii iz such a case the conditions of the ‘next below rule’ are not satisfied
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If, however, in such a case the conditions of the ‘next below rule’
be granted under the second pro- é

../ are sauisf'zd, the officer concerned may

'/ viso to Fundamental Rule 30 (1) the concession admissible under the ‘nest
below rule’, but save in exceptional circumstances, such an officer should
not be retained in the special post if the pay attached thereto is lower than
/. thatadmissibleto him under the ‘next below rule’ for more than six months
[ bevond the date from which the ‘next below rule’ begins to operate.

{G.l, F.D., No. F. 2 (25)-Est. 111746, dated the and April, 1947 and G.1., MFL,
U.0. No. 5635-PT-1/62, dated the 3rd October, 1962.)

der ‘next below rule’.—It has been

noticed that in some instances claims have been supported for the protec-
tion of more than one officer in respect of a single officiating appoint-

ment in cases where a consecutive series of two or more officers in a cadre

are on deputation to posts outside the regular line, and the officer next »
below them is promoted to officiate in a higher post in the cadre. In order

10 eliminate any doubt in the matter, it has been decided that one officer

and one officer only, naniely, the most senior fit officer who is not debar-

red by the conditions prescribed for the application of the rule should be

allowed the benefit under the ‘next below rule’.

It may happen that the seniormost officer serving outside the regular
line does not require to be protected under the ‘next below rule’ by his

belonging to one or other of the types indicated below— ¥

() Ar officer serving outside the ordinary line holds a post carry-
ing a scale of pay identical with that of an administrative post
in the ordinary line, and is, by virtue of a declaration in terms

* of the Exception below F.R. 22, eligible for the pay and incre-
mental benefit of the higher post in the ordinary line and also
for the benefit of the additional pension by virtue of a declara-
tion under Argicle 475-A of the Civil Service Regulations.

(i) An officer outside the regular line holds a post {generally tem-
pqrary) carrying better pay than the “identical’ scale, and quali-
fying per se or by special declaration, for special additional
pension as for the higher post in ordinary line.

In such cases, it has been decided that the protection under the ‘next
below rule’ in respect of .any -one vacancy occurring in the regular line
may 2o 10 the next seniormost fit officer serving outside the cadre who
is not independently protected in respect of pay, increment Or pension by
belonging to one or other of these types. '
: G.I., M.F., O.M. No. F. 2 (2)-Ests. 111746, dated the 9th May, 1949. ] T

(C. DnJ).
(27) One for One Principle un

ey

S e el Mk ————

(28) Pro forma promotion under ‘next below rule’ admissible while

on dep_mation to Terri(orial Army.—Government of Indiahave under con- - o
siderztion for some time the question of protecting the seniority and chance . A \\"M .

For references to F.Rs. 22, 22-C, 30 and 31 see the corresponding
provisions in the new F.R. 22. ‘ . {\3\ v

: s
- ' Asstt. |[Director Telecom (Lecaly

o . O/"e C G. &M Telerom
. Assam Ci:c:e. Gawahati 78100
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of promotion under the ‘next below rule’ of Government servants who
join'the.Territorial Army and are on deputation there either on annua
training or for course.of instruction or during an emergency, etc. It has
been decided that the period of service rendered by them with the Terri-
torial Army may be treated as service outside the ordinary line for.the
purpose of ptoviso 2 to F.R. 30 (1), accordingly they will be entiiled to
pro forma promotion in their parent Departments, under the ‘next below
rule’. They will aiso get the seniority in the higher post to which they would
otherwise be entitled if they had not been away for training, etc.,in the
Territorial Army. e

[ G.L. M.H.A.. Memo. No. 47/2/56-Est. (A), dated the 20th January. 1955,

(29) Counting of service in Emergency Commission on return to civil
employ — Application of ‘next below rule’.~—The Government of India
have had under consideration the question whether the period spent in
the Defence Services by a Government servant who holds substantively
a permanent post in Civil employ, and has been granted an Emergency
Commission, shouid, on his appointment, on return from Military dury,

" to a higher post in which he would have officiated but for his absence
_on such duty, be allowed to count for incremeénts in the time-scaiz of the

higher Civil post. It has been decided that posts in the Defence Services
held by permanent Civil officers who have been granted Emergency Com-
mission shall be specified as posts ‘outside the ordinary line of a-service’
for the purpose of the second proviso to F.R. 30 (1). As a result of this
decision service rendered by such ari officer in the Defence Services will
count for increments in a post on a higher scale if he would but for his

appointment in the Defence Services, have officiated in the higher scale

post in Civil employ, and provided also that the precedent conditions for
the application of the ‘next below rule’, as set forth in Order (26) above
have been fulfilled.

[G.1..FD., Endorsement No. F. 15 (18)-Ex. 1742, dated the 7th- November, 1942 )

2. It has been decided that posts in the Defence Services held by per-

manent civil officers, who, being officers of the Army in India Reserve
of Officers have been called out to Military Service, shall also be specified
as posts *‘outside the ordinary line of a service” for the purpose of the
second proviso to Fundamental Rule 30 m..

{ G.1., F.D., Endorsement No. F. 15 (18)-Ex. 1742, dated the 28th July. 1933, ]

3. The Government of India have extended to the Commissioned
Officers of the Civil Pioneer Force the concession contained in paragraph
1 above. : :

{ G.1., F.D.; Endorsement No. 9890-W1/43, dated the 16th November, 1935, }

(30) Pro forma gromotion while under training/instruction in India/
abroad.—F.R. 20 provides that in respect of any period treated as duty

\1;')

For references to F.Rs. 22, 22-C, 30 and 31 see the corresponding
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;JA' : ' IN THE SUPREME COURT OF INDIA
CIVIL APFELLATE JURISDICTION

CFETITIONG FOR BPECIAL LEAVE TO APFEAL (CIVIL)  NO.s
PE49S  TO 25489 UF 1995

(petitions under Art. 135 of the Constitution of India for

Special Leave to Appeal from the judgment and order dated

30th November, 1994 of the Central Administrative

Tribumal (Hyderabad Fench ) at Hyderabad in 0A  Nos
1523 of 1993, 43 of 1994, 1078 of 1994, 1193 of 1994
and 1226 0f 1994) .

WITH -

. INTERLOCUTORY AFFLICATION NOS. 6 TO 10
(Applications for stay by Notice of Motion with a prayer
for an ex—-parte Order ) .

1. The CGMT, Andhra Pradesh, Hyderabad.
_ 2. Union of India y Yep. by The Director General,

- Department. of Telecom, New.Delhi.
3. The Secretary,Min. of Telecom, New Delhi
4. The CGMT Southern Telecom Region,
Madras ' ' o +enesesFPetitioners.

Versus.

"1.N. Balakrishna, 5/o0 N. Shri Ramulu,

Accounts Officer, 0/a0 The Executive Engineer,

Telecom Civil DlVlSlDﬂ, Tirupati.

2.5.Fenchalaiah.8/0 5. Arjaiah,Accounts Officer
0/0 The Telecom District Manager, Anantpur.
3. 8. Krishana Murthy Sastry S/0 Sistu Sree Rama Sastry
! Accounts Officer,o/oThe Telecom District Engineer,

- Khammam.

“.A. Rajeswara Rao,

- 5/a Kames hwaua Rao, Accounts Officer

Hyderabad Telecom District, hydereabad.
95.D. Bhaskara Rho, 5/0 Sanveswata Sastry, Accounts Officer
0 /o0 The CGMT,Station Road, Hyderabad.

- b. Bhamidi qurya Marayana,

S§/0 Sarveswara Sastry, Accounts Officer
- 0/0 The Telecom District Engineer, Vijavanagdram. ,
7. Ch. V. Bubvbva Kao, §/0 Subrahmanyam, Accounts folcer,

‘0/0 The: General Manager, Telecom, Kakinada.

8. U. Thukaram, s/o0 U.Salaram, Accounts Officer,

0/0 The Telecom District Engineer, Nizamabad.

9. B.V.V. Satyanarayana, S/o0 - G. Narayana, Accounts
Officer, 0/0 The General Manager, Transmission Frojects,

- Hyderabad.

11.V.V. Hotesweara FRNo, 5/0 U. Satya Raju, working as
Chief Accounts  Officer in  the office of the Telecom

District Manager, Rajahaundry.
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Respondent Nos. 18 to 22 are rep. through Chief General

q

"Accounts officer,

B

12.F, Sree:ﬁama'Murty, S/0 F. veerayya working as cﬁiéf
Accounts: Offricer in the office of the JTelecaom %istfict
Managew, Vishakhapatnam f
13:B,V. Narasimhanv8/08.~8anyasi Rad,. WDrking.és Assistant
Chief Accounts officer,  0O/0 Telecom  Dist.
Engineer,Srikakulam. . cot S
14.RK. Sithapathi Rao, S/q Venkat Reddian.fjworking; as
~in the O0/o General"MaﬂaQer, Telecom

District Guntur.
15.Ch. Narayana Swamy, S/0 Ch. Fedda
Accounts 'Officer in the 0/
District, Guntur : '

16.D. Sitaramaiah, S/0 D. Sree Rama Mwrthy' working as
Assistant chief Accounts Officer, O0/0 The: General
Manager, Telecom District, Rajahmundry. o '

17. K.L.N. Moorty, Anantha Ramaiah, Retired Asstt, Chief
Accounts Officer, Telecom, Resident of .H.No Sh4—~14—~
2é6,8rinivas Nagar, Vijaywada : :

18. Ch. Veeraraghavulu

19.5. Ganapathi

£0.T . Narashimhamurthy

21.B. Lakshmi Narayana

22.V. Naga char. *

Rangaiah, working as
0 The General manager sTelecom

. ] Manager,
Telecom, Hyderabad. A.F. ....Respondents. 7 :

Dated 10th November,1995
CORAM: HON'EBILE THE CHIEF JUSTICE.
HON'BLE MR. JUSTICE K.S. FARIFOORNAN
For the Petitioneras: Mr-. Altaf Ahmad, Addjtimﬁél' Solici-
tor General of india.(Mrg. Abnil Katiyar, Advocate with
him.) ' o '

The petitions for Special leave to Appeal’ AND  the
Aplicat}ons for stay  above-mentioned being called on for
hearing = before this court on the 10 th day of November,

1995, UFON hearing counsel for the petitioners herein HIS ,1
COURT While directing to place this matter alaongwith -

~Special Leave Fetition (Civil) No. 14784 of 1995 entitled .

Union of India & Am~. Vs, R. Swaminathan and . allied
matters . BOTH ORDER that there will he stay of “the Judge-
ment and order dtd the 30 th November, 1994 of the Central
Administrative Tribumnal ( Hyderabad Bench ) at  hyderabad
in OA Nos. 1523 of 1993, 43 of 197%, 1078 of 1994, 1193 of
1994 and 122846 of 1994: ’

AND. THIS COURT 00TH FURTHER ORDER THAT th§5: Ofder be_
punctually observed and carried into execution by _all

thee  Hon'ble Ghri Aziz Mushabbar  Ahmadi, Chief
NG India a2t the Supreme Cowt, New Delhi dtd thig
the 10 th day of November 199%. ‘
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CENTRAL. ADMINIGTRATIVE TRIBUNAL HYDERABAD EENCH: HYDERABAD
Endt . No. CAT/Hyd/Z jud1 /86795790 Dated: 28.12,93

The order 'of the Supreme Court of India in SLFP  No.
25465-89 of 1999, dt. 10~11-9%, is communicated to  the
concerned herein. N ' '

5 Sd/-
© Registrar.

, _ True Copy :
1 CEMT, Andhra Fradesh Telecom,

Hyder'abad. '
o, ‘The Director General,

Deptt. of Talecommunications,

New Delhi.
3. The Secretary,

Ministry of Comnunications,

New Delhi. : '
4. The CGM,

Southern Telecom Regilon,

Madras — 600 001.
5. Shri K.Venkateshwar Raa, Advocate,

CAT,  Hyderbad. ‘
6. ShTi N.R.Davaraj, -.CGBEC, CAT,

Hyderabad. : ‘ t
.7. Shri Bhimanna, Addl. CGSC, CAT,
Hyderabad. o
8. UOne Spare.copy.
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. CENTRAL. ADMLNISTHATIV.: Thivwiii: bodieo wik /& oo
. . ' - . ' . N /. "
,5:ﬁ§dnesday,vthe 22nd day of November 1995 1'\{wj¢_
PRESENT
" The Hon'ble Shri P,T, THIRUBENGADAM, MEMBZR (A)
The Hon'ble Shri 'P, SURIYAPRAKASAM,  MEMBER (J). -
“0A NO. . | 1823 of 1993
OA NO. | - 1824 of 1993
OA NO. - 1825 of 1993
0A NO. — 1626 of 1093
0A NO. - 1830 of 1993
0A NO, , 1861 of 1993
OA NO. 1895 of 1993
OA NO. = 1829 of 199.;
OA NO. 1896 of 1993 .
0A NO. ~ 1898 of 1993 " -
OA NO. , - 1897 of 1993
OA NO. | 1899 of 1993,
. S. Ramasamy e Applicant in, OA NO. 1823 of 1993

A. Chinnak:ani .. Applicant in OA No. 1824 of 1993
G.R. Gurukataksham .. Applicant in OA NO. 1825 of 1993
V. pennuchamy ..... “pplicant in OA No. 1826/93

A.S. Subbarayan | .  “pplicant in 0A1830/93 "

V. Balakrishnan Anplicant in OA1861/93

P. Sakthivel . ‘hpplicant in OA 1895/93

K, Ramachandran Applicant in OA 1829/93
V.S. Ramanujam- pplicant in OA 1896/93

K, Natarajan . Applicant in OA 1898/93

R, Lakshmanan Applicant in OA No. 1897/93
N. Nagarathnam Applicant in OA NO. 1899/93

Vs,

1. Unign of India rep. by the Director General,
Denartment of Telecom, Gout. of India, .Sanchar
Bhawan, New Delhi,

5. The Chief General lanagar, TamidNadu Telecom Circle
"Madras. cevene Respondents in-all the
above 0QAs.

Mr. K,Kanda Pillai .... Advocate for the applicants

‘ in all the OAs. _ ﬂ
Mr. K. Venkatasubbaraju .. Advecate for the respondents,

Order: Pronounced by the Hon'ble Shri P.T. THIRUVENGALA b

- Mokt (A) ' L
o ) SN _ l‘
These OAs have been heard togethér since the issues
‘raised ond the arguments advancec are similar. They

are being disposed of by this conmon order, e

' . Contd...
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2. The brief facts relating to these OAs are as under,
The appligTmts~mere all working in Gp 'C' posts in ‘the

Depa ‘tment of Telecom. They were working in the posts

of Asst, Superintendent of Telegraph Trayfic (ASTT for
' short). Their further promotion is to the post of BN

" Telegraph, Traffic Service- Gp 'B' service (TTS for. e

short). They have been promoted on various datcs to th

the Gp 'B' service, They have compared -their pay on
promotion to Gr, 'B' service with reference to certain
juniors who were juniors.to them in Gr, 'C' as well as

in Gr, 'B'. Out of the 12 OAs before usy the applicants

in first seven OAs are comparing themselves with

reference to Sh, Baleshwar Singh and the details are

as under: _

y - L "nx. : -" -:' ( L ATE T8 Ui .

OA N&J' *-Némd of *thempplicant - DAtE Sf:‘vﬁsgmiy-»

' X : regular pro-:ii .,
motion in:* posi-

Gr, 'B' .  tion in
Gret
2;¢* 
1823/93 S, Ramasamy 21.8,1982 192
1824/93 A. Chinnakkani 18,10,1982 122
- 1825/93 G. R. Gmrukatakshem 19.7.1984 . 239
 1826/93 V. Pennuchamy 21,6.1982 163
1830/93  A.S. Subbarayan 23,8,1981 134
1861/93 ¥®.Balakrishnan 23.8.1981 160
1895/93 P. Sakthivel 27.8.1901. - 203
Person compared with:
Baleshwar Singh 23,6,1984 252

3" 7OF the remaining five OAs, ﬁﬁgfappyicﬁﬁgg'ih 3doAs
are comparing themselves with one Niranjans ©hah an
the details are as given below:- -

1829/93  K.Ramachandran 3.12,1984 ;%g}
1896/93 ~ V.S. Ramanujam 1.4.1?201 ‘8890
1898/93 ‘K. Natarajan 11.2.199 .
person compared with - - :
-~ ""Niranjan 5. Shah - 11.2.1991 . 386

- N R B dn et
e e

e e e o+ o e e i |
4. Of the last 2 OAs the applicants are cowparlnq'uhem—

‘sélves with one P, Pannijiyera and the details Qrc.as
given below:-—

1397/93 R. Lakshmanan 15_1%~%9?g "321
1899/93 N, Nagarathnam 12,12, 93} oz

person compared with : S
~—_~M_1-3--—ﬁ“.{\.J1_;]EF 1 . 9;. 1 989 322 [}
- 3 ¢ . - .
3 nted that their pay should be
5. The applicants represented that th pay

: i : jun i : 'ntioned
stewped up in com! arisan. with the Jungori lirﬁzgtdown
b T T Ol 1tatl ave pee Sy ‘
by them, Thesc .Lovr)rmzmﬂratn.ons hav ,
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_iby the letter dtd 31.5.1993, The contents of this
letter are as below:- - o . o
WLetier No. 4-31/92-PAT dated 31.5.1993,

 Sub: Stepping up of pay of éenior in case of:jhnior N
' © - drawing more pay due to fortuitous increase of pay.

. es o

1. I am directed to say that number of cases are being
received from different circles with requests for ste-

puing up of their pay with reference to that of their jJ
juniors who are drawing more pay due to fortuitous increase,
Viz achoc or officiating promotions ctc., To support ’
thelr claim. they had been referring to the j.dgement dtd
15.11.1991 given by CAT, Hyderabad bench in OA 816/89

filed by Smt, N. Lalitba and others of Deptt. of Mines.

2. The case of stepping up of pay has been e xr~mined in
consultation with the DOP&T. and it has bheen clarified
that the benefits of the jrdoement cannot be extended
to other similarly placed Govt. Servants, These cAses
do not constitute an anamoly and stepping up of pay .
cannot be allowed under the existing orders, .

3. As such the circles may infcerm the cuncerned
officials/officers accordingly, and representation in
future need not be forwarded tu''this Directorate., The
‘cases alr ady pending with us alongwith the service
books will be returned to the circle separately,

sd/-
(. Budh Prakash ) ‘
Asstt. Direstor Genl (TE)

6. These OAs have becn filed with the prayer thet the
letter of rejecvion dud 31.5.1990 may be set aside and
for a dirvction to step up their pay with reference to
their juniors with whom they arc comparing themsclves,

7. It is an admitted position that the senior applicants
are fixed on a lower pay comparcc to the juniors mentioned
since those juniors werc allowed the benefit of ad hoc
promotion. Such juniors have generally worked in different
circles., All the same it is claimed that promotion to

Gp 'B' from Gr. 'C' is to be made on an All India basis
and the applicents were denied the bencfit of adhoc
promotion at the rclevent points of time,

8. The learnad counsel for the applicants ugged the.
following grounds in respect of the applicents claim.,
(4) steoping up of pay as claimed is permissible as per
the Ministrv of Finance OM dtd 4,72,1966, The Ol is
reproduced below:—
"Removal of anomaly by stepping up of pay of seniecr on
nromotion drawing less pay than his junior:s-~ - -
(2) As a result of anplication of FR 22-C- In order to

. remove the anomaly of @ Govt, servant prom: ted or
appointed to a higher post on of after 1.4.61 drowing o'
lower Tete of pay in that post than another Gevi, servant
junior to him 1in the lower grade apd promoted or arpoint d
subsequently to another identical post, it has been decided
that in such casas tha pay of the senior offic-r in the-

LSS




. § . e

P e Tt g R T T

R

-~%§¢»conditiohs, namely:-

highur.poat. fhy gl 8l : ' ;

e ) / ! PRl W 8snol., e GLau Vg ol .

if{eqt from thg date of promotion or appointmeﬁtlof '
1@ junior officer and will be subject to the following

(a) Both the junior and senior officers should belong
to the same cadre and the posts in which they have been
promoted or appointed should be identical and in the
same cadre; . - . S

(b) The .scales of pay of the lower and higher posts: in
which.they are cntitled to draw pay should be identicals
(c) The anomely should be directly as a result of th:
application of FR 22-C, For e¢xample, if even in the
lover post the junidér officer draws from time to time

a higher rate of pay than the senior by virtue of grant
of gdvance incremenscthe above nrovisions will not

be invoked to step up the pay of the senior officer,

~ The orders refixing the pay of the senior officers
in & ccordance with the above provisions shall be issued
under [FR27. The next increment of the senior officer
will be drawn on completion of the requisite qualifying
service with ¢ffect from the date of refixation of pay.

(Govt, of India, Mini, of Finance OM No, F. 2(78)=E.i
A/66 dtd the 4th February 1966) ' (78)- L/
(B) Similar claims hase been allowed by » number of
benches of Khis Eribunal, : '

(C) It would b2 discriminator® to allow the junior to
continue with a reckoning bgnefit on higher pay fixation,

9. Ground: (A) The respondents in their reply ar¢ also
relying upon the some OM dated 4,2,1966, cited supre,
deny the benefit claimed by the applicents. It has heen
argued that the cnomaly should be directly as & result

of the ap.lication under FR 22-C. The juniors referred
to had the benefit of ~ad hoc promotion and_on their
>romotion theg were fixed under FRR 22-C Tge senior -
neérsons who got the promotlon on a rcgular asls later

to the dates of wad hoc promotion of the juninr, referred
to supra, wer also fixed under FR 28-C, There has
been na anomaly directly as a result of the application
of Rule FR 22-C. An illustration has becen given in the
reply to bring out wnere anomalies would arise dut to the
direct applicnation of the said rule, It has been brought
out that due to different dates of incroement (s), the
anomaly as*alleged, would arise, :

10, fApert from the above we note that the memoran@qm_of
4.2.66 also stetis that the anomaly should have arise

with the junior bzing prome-ted subsequent. to the _
rromotion of the senior, In all the cases hefore us th
junior has ohvi sly been nromoted ¢arlier on ndhqc_b351s.
J2 also notc from the Swamy's Compilation of Fi/SR that
periodicaly instructions have been issued to remove the
~namoly of @& senior getting les-er pry comparcd to_h;g
junior, in the background mentimned Ehhr?ln: Spec1§flan~
1ly whuen the recommendations of Pay Commission (S),“fv?,~
bien accepted & nd implencnted, anomclles usec to srise

in that when o senier promoted prior to thea ate of
adopti--n of the new pry commissin's scales of PaY wquld- K
be drewins o lessar pav compared to somo of the juniors.
nromoted subseguent to this date.,  The cssentialingrddents
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in all thuse casvs is that the senior had been promotiud
cCarlicr and the junilors were urometed lacr and both of
%;ﬁhom were in the same scnle of pay poth in the loww.r
“pay and high.r pay. The Départment” of Pcrsonncl in
their clarification dtd 4,11,1993 on the subject of
stopping up- of pay have givin ‘the following clarificati~
ons,. which reads as follows:s ., ' : :

"N, 4/7/,92~ETtt(pay1),Govt’bf'lnci&; Department of

‘-

Personnel and ‘raining, New Delhis®
C oy
o

B R T

SR TR PO T -

New Délhi;ﬁFP¢§4QL?11993 : N
OF: ICi MEMORZNDUM *

b e et e .a.;.\ PR, U

Sub: Stepping up of pay.

! 1

Cases for stepping up of the pry of seniors in a ray sch le
to that of juniors ere generelly: considered if the g
following cgnditiuns "Te satisfiedr

(a) Both the junior ond senior officer should helong to
the spme cadre and the ;osts in which they have becn
promoted or &ppointed should'be identical ond in the
sane. cadrey ST : :
(b) The scales of pay of the lower and higher posts in
which the junior «nd scnior officer are entitled to
draw pay should he identical; -' 7
(c)" The anomaly should bd directly as a result of the
apirlication of FR 22-C, FTor exaonple, if cven in the
lower most the junior officer draws firor: time to time
a higher ratc of ey than the scnior by virtue of gramt
of @ dvance increments or on any .other account  the ’
above provisicns will not be invcked to step up the
pay of sénior officer, L , ;

2. Instances have come to thejnﬁtiCc:of this Departmint

requesting for stepping up
reasonss ' :
(a)ihere a senior procecds
Tesults in postinonement of

0f. pay cue to ~the following

on cxtredrdinary lesve whéch
date of next increment in

the lower post, consequently Ne starts ,drawing less
- p2y then his junior in the lower grode itself, le
.- therefore connot claim perity on promotion even though
he may be promoted esarlier to. the higher gree: 4
(b) If 2:senior forcgeus/rafuseq‘promotion lzading to
his junior being promotud/ﬁppointcd to the higher post
carlier, junior dr-ws higher . pay than the senior. The
senior may be on deputation vihilé the junier ev-ils of
the adhoc promotinn in the cadre, . The increascd pay
drawn by o junior cither due to ‘ndhoc promotion in the
iadizr Th?_}ngr;fSU? pey drovn’ by a junior either due
O. ¢ NoC p ‘ricad 1ron r\:C!‘l]i"\r S\ ]~Vi I o P ‘ﬁ‘ i
higher vosts for DeTiode C‘rl*”? rCL 1Lndurud mn th
th \.-"r\:'fork‘:' l,) L oA ‘_ L :4 e . e Jel Lh “n thu (;uni-)r ~
s MU ) .ll)o,{l,_].\/ IN. gty < o 2 LUl C nnot
) . . CrT osonge: Of t‘L-"f~t("'T
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(¢) If a suniow Joins- the highur post later than the
asong, wheraby he draws loss ﬁLt
SUGHL ¢RSus senior cannot claim -
pax, with the junior. '

junior for whotsovor r.
pay than the junior, in
stepping up of nav at,

ﬁgl ifjf‘sﬁnlor'}shﬂpPQ}hﬁ@f lﬂFcy then the junior in

owar rost itself wheresv ha is in reco t of the
lesscr pay than the junior|: in.-g vsos oloc the
senior connbt claim i«'lgixﬂin:§”Chi¢§§?s elso the . o
he may have been roﬁgzegmif~z';n Fne'h}gh?: PQi?,@hOugh;,;
(¢) Where a persog is r ForLaer to the higher’post, .
{ : a pe ) 1s promoted from lower to a higher
pOSt.hlS pay 1s fixed withy reference to the pay drawn
by him in the lower post under FR 22-C and héﬁgs likely
to get more pay than a dircct o~rmpointgee whese pay is \
fixed under different sdt of.rulds, For ex-mple a UDC
on promotion in the post of ‘Assistant gets his prv fixod .
under FR22-C with reference to his pay drewn in the
post of UDC, whervas the pay of Assistont (DR) is fixed
normally at the minimum under FREB(2), In such casos
the scnior direct recruit cannot cloim oy parity with
the junior promoted from a lower post to higher ost
as seniority alone is.not @ criteria for allowing
stepping up. - ' i o
(f)Wiere a junior gets mor¢ pay due to additi.nal iner- . °
aments carned on scquiring.onihiagher qualific-tians.

3. In the instances referred to in paragrenh 2 above

g o junior drawing more .pay- tnan, the. scnior wild not

: constitute »n ancmaly. In such cascs stenping up of
pay will not therefore ko adinissible, -
4, In sofar. fs persons s.rving in the Indian Audit arid
Accounts Depertment are congenned; these orders ave
been issued after consultation with the Comptroller
and Auditor General of India,. . . - '

L

S , (myu§dﬁévatVy Iy@r)
Dy. .OeC,retary 'tO thi Govt. Of Indla

11, Trom the 2bove clarificatiun, swegif@cnlly the
clarificiztions at paraes 2(b) ant! 2(95 it 1s‘clcrr
that A junior getting the benefit of ~choc proTotion
may draw mere Py comparcd to the sonlor who was - ‘
sromoted on & Tegular basis at o lawer da%e. Eln sugw
E casc ste ping up of pay is not envisnged, Ufthel.
the O did 4-2.60 and the subseguent claflflcgﬁxgn .
atd 4-11-93 not'navihg'qun'qhallinng, thﬁ.appllcanu,
have to suffer the conseguences ol th.sc orders.,

thep—referred—te the VATLiLus citazcicing in favour o{_g Zﬁ
’ . ) . . SN - )
applicants cllowing thetelicfs 'similar to wnittrlv%rdzrs
ciijned in thosc OAs, In thise OA5 2 ?Oﬂy OL1885 ?nd

R . . . 1 . o - \: ‘ . - An
passed by this Tribunal on 4,6,93 in GA Tostﬁ 00 ~nd s
1801 of 1992 has neen ehcloscd,  In this Or%“iﬁ ﬂné

; ] 1 ~ st 3 ~ale oL &

hwas been mads to the ordurs passerd %n-w'(%éng) 09 ¢
othars--Vs, USI andd othurs rcportcg L Ciodt Alyr
ATLH09 This casc was cisposed of by the iyderabs
r - .
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| e 12. Ground(B): °The lgrrngd caunscl for the applicints
‘ . . ) : 1
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A;fp of this Tribunal and is one of the first such cases
" dealt with. The bench noted thai the junior earned

inccements during.thevnthC'promotion on thd basis of
> local seniorit leading to fixation of pﬂ$ of the
junior on a higher pay than the senior's pay., In such
circumstonces the Tribunel held that the senior 1s ' e
entitled to fixstion of his pay on & par with dhat of . :
his junior. In that case reliacne was plrced on 2

ducision of that bench in the Review Petition No, 71 of

1990 in OA 622/89(V.Vivekananda Vs. 'Yecretnary, Ministry:

of Water Resources) which was agnin based on 2 decisian

of the.Cﬁlcuﬁténbénehfr"*“rted in (1988)7ATC 224(Lnil .
Chandr~ Dns— Vs. Unicn of India ), The Hydershad kench
held thot.not having had the benefit of fortuituus od-
hoc promoticn a senlor should not »e at o discdvantodge

in pay fixation and therefore directed the respondents

to step up the pay of the asplicont on o por with th- t
of his junior, The Govt. Appealed A gainst the said
order of the “‘yderabad bench in OA No., 624 of 1689 and

the Supreme Court in disposing oi the Special Lenve
peition No. 13994 of 1991 upheld the decision of the
Hyderahad bench, The same view hes been.taken by
differcnt benches in similar cases. it is not v |
neccssary to give all the citrtions. o |

13, We however note that an opriosite view has also
been teken. As for example, in the orders jpassca by
the Bomb~y bench on the same issue, reported in (19€9)
4 SLJ 4259 the Bombay bench had obs.rvec that v hen @
junior was gotting merc pay. because of his adhoc
promotioan continuously in a higher post ®his will not
cntitle the scnior to ask for more nay under FR 22-C,
14, Fventhough we find = conflicting order Yetween
the voriots benches of this Tribun~l we& do not find

it necesnary to refer the netter to the fen'ble
C-pirman wit: o request for considuration of thé motter
by a larger bench in view of the following frctors;-

(i) In none of the citrtions reférred to the idssue

whether the applicants woulcd nave heen considered for

~dhoc promotion but for the concerned juniors naeving

been promoted ot the given point of time, has been

gone into, Even in the applicatiens beforw us we note

ihat against the promotion ofi cne Shri Brleshwor Singh

whose seniority postition in the Op 'C' list was ot

51. Mo, 252, 7 applicents ore claliaing the stepping

up bunefit, They were ot seniority wposition in the

scme list ronging from seniority position No, 122 to

259, Therc could be m-ny mor¢ bptwein 51, Mo, 122 onl

51, No. 252 and may be quite @ fow even ebove Sl. Mo,

122 who would have beun ¢ligible for promotion ot the

time when ohri Yoleshwar bingh was prométed on achoc

bosis. Thus against one adhoc promotion < vury large =~ “

nuiaier of cmployets ATQ clriming steoping up benefit &

which is nothing but thc claim for ~choc promotion, v !
_ . _ i
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: | 15. ‘It would be‘rélcv~nt t?@;. S
_ o , 5 o rifer to the G
. Indin orders under FR 30 on the subject of ﬁzﬁ% gilow
Rule. (Swamy FR/SR-Compilation, 1986& ' :

)y
£ orqer no, 3 dtd 9,5.1979 listed below FR 30 reads as ﬁmgé.:‘s

n o 1 3
One for one principle under Next Below Rule:

It has been noticed that in some instonces clnims heve
begp supnorted foribhe proinction of more than one
gfrlcep in respect of single officiating appointment
in cases wherc a consecutive series of two or irore
officers in o cadre ave on deputation to posts. cutside
the reguler line, ond the officer next below them is
promoted to officiate in a higher post in the caodre,
'In order to eliminate any doubt in lhe matter, it hos
been decided thiht one é67icer ~nd one officer only
namely most senior fit officer who is net debarred by
the conditions prescribed for the application of tue
rule should he allowed the benefit under Next Delow Rule”,

A

(1) Thus wven with regerd to the Mexi Be:low Rule, brs:d

on regular promotion the principle of one to one alone &s
followed, Therefore agninst one adhoc promotion opviously
there connot be soumany claims and none of tine applicants
has estavlished that but for the alleged adhoc promotiv n
of the junior, that only a particular applicant would haee
the rightful ¢laim for that post. This import-nt aspect
of eligibility for adboc promction has not becn

censidored i the earlier orders, S

(i) The cruge of o ction is not the iuniox getting
m oore nay thon . the sCnilor., The cruse of ection and
the Tight te sue eros. waen th sunieT was promoted,
ALl the opplicants ought. o have APPToACHICG LI Tribunal
. : . o : s 1~ ~
for their sl~im for promction from an earliul Q¥Lngu§nur
thon claiming for nonetary benefits by wnhy of Stunping upe
This is another aspect which '-od not :beun considered

errlier,

. (1ii)In none of the citrtions, the Tules EGQ“FQ@”@ll
stepning up of pry have been Giscus e, L?ru61£{0“ 1Y .
the orders of 4,2.19450 ond the CLhT{IlC?LLOQ dfo o
4.11.930have bewn discussed in detril olrercy an tnis
ordér. wWhen  the rules for: stepping up specifically pro -
cribe such stepping up arising out of o dhoc promotion of
the junior and such ‘Tules now harinc been chollenged the
grant of the rylicf of stepplng up of poy on A par with
that of jumier, cennet be ceonsidercd, Thies is 7n imoor-
tant 2spect which h~d not heen taxen into nccount errliwa,

(iv) The agpect of limitation hos also nut beun discussed
. - in most crges decided earlier, As already observed, the
couse of cdtivn arose prior to 1981 in thesy cases where
Balushwar Singh has boun comparcd with and yct the
cupliconts AV chos&n to challunge by way of @ claim

for stupping only in' the yenr 1993, we nove noted tngt” : .

in o few citsiions relied upon, the aspect of limitation :
has becn gong inte, All the smac in thu abscnce of a . _ o
conconation of delay petitipn we are not in a position t d =

cencone the delay in filing thesc Ohs. Their lordshins
of tse Suprame Court have ohserved in- Secretnry to ovt,
of Indin and Othurs Vs- Shivren Fnhadu Gnrikwrd(Teported
in 1995 Suc(L&S) 11481 that in the abscnod of on

A “
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ras prescribed in the Admin.strative, Tribunels Act has to

o be enforced, DR ’ '
gv) Tn Director General, Employecs state Insur~nce
.Corporation and ~notber Vs Raghave Shelty ond another
reported in 1995(2) SCALE 137, the “upreme Court has
obsc¢rved in pera 6 as undirs- :

"The second respondent got the benefit of his previous
service because of that rule (FR 22-C) and thcrefore

his }n;tial pay was fixed at a higher grad., On a plain
rending o © that provision it becomes clear that it will
not apply to the contcsting respondents. It docs not
provide for thc type of claim whéch they had made,  They
were not denied the benefit of w orking on a post corryin
the dutics and responsibilitics of gr.oter inportance.”

This is ~ cnse where the respond.nts bufors the Suprem
Court had cleiwed Lhe benefil of o tey pidng up of iy
i since the junior haa tho ndvantage of A dhoc promotion.
| Thoug thc facts cre slightly differcnt in the sensc
that the junior person had optud to move over to o
o » locol o7 7ice wheroas the seniors wWel unwi.lling for such
a2 posting, thz junior was promoted on adhoc bosis in
the local office ~nd at ~ later stofe on regularisation
in the higher post the junicr got the Fenefit of hignher
poy fixation hy viktuc of his ~dhoc sarvicoe., HoweveT
the principle that the fixrtion was purely os-per the
F, 22-C 7~nd s such no ~nom~iy could be attributed,
cduld be culled ovt of EThe chsoe.  The bherefat of this
recent order of tho Supreme Court wos net o evailoltle 1o
the ¢ rses deciced earli.wT, _
16. Ground (C{: It wos argued thot it viould xo indequi-
tapble to ~llow suzniors to d~ry Lesrel .
pay thaen juniors ~nd thnt too on “‘rucnrfing bh-sis, A
nuaber of cit-tions to this wffuct welw relied upon.
It is not necessary to Jgo into the voricuns citstions
since theirn Lordships of the buprene Count hove o¥served
“ S in thedir judgemenidtd 13.1=030 in Civil Hppeal P D07,
316 of 1993 in State of AP andt oS Va, G Sreunivasa.
Koo ond others (1989 SLC (L&5)539) s rollows:i-
nordincrily grent of higner pay to A junior would CXx-
facic be arbitrary but if there are justifisble grounds ’
s ihe seniors cannot invoke the equility
To illusirn~te when pav flxslion ig conc unde:x
iygrreeticons, whon persons

JeL 1€l ~ in doing
—_ . doctrind,
A éﬁLf veolid  statubony IUlUS/CXuCEﬁiVC :
) rucruldted P e ALFForent scurces nlw gaven phy srotection
ACy”  when promotew from lower cadre or o transferce from
~nother cadra is given pry protuctign,_wh@n‘a senlor
. is stoppcd ot officicncy bar, winen ndvangu‘mncf§m?nzs ane
vel, ! given for<exPuricncc/pcssing o} txst/mqgu%r;ng nigher
—— qunlifications or 7S incentive for efiiciency are: .
a-me of the wventunlitics whon o junior may D drawing
higher pey than his seniors”,
17. In the light of the ddscussion ahove W hblﬂ thet. . .
these applicoriens °re devoic of merit ~nd ~ecordingly ;
¢ the OAs ore dismissed with no ecrdzxr as to costs. 4

TRUI: CODY -~ !



2

i Case  of M.P. Kulkarni Vs  Union of

Master working at Eandra Marshalling Yard of the Bombay,;

,1989(4)8LJ$DAT)423:1990(1)AT345

II.’Q.I‘I.II‘I-‘II-I.I...lllIll\_'.II?.ﬁ."lQ.ll.i""l..l"l...‘

: The‘applicants in one case are Station Masters of . \{4
the Rombay Division of the Western Railway. They have the "

grievance ~that the second respondent who is the Station

Division of the Western Railway though Junior to ‘them is.
drawing more than the applicants‘sincev1.11.86. Th?refore,
there is clear anomaly arising from the fixation of pay . of
the juniors at a higher level than their seniors and the
applicants are hence entitled stepping up of pay at par with

¢he juniors in terms of the Railway Board's Letter, dated

19.3.66. 1t was contended for the Railways that the higher

pay drawn buy the junior has arisen not as a direct’ resulé -
" of applimarion of FR 22-C which 1s one of the three

eemential conditions laid down in Railway Hoard's Letter,y .
dtd  19.3.66 for stepping vp PaYy of seniors but as a result

of earlier adhoc promotions of juniors to higher posts.

The service in such adhoc promotion counts for increments

though not for seniority end such increments are also taken

into account for the purpose of pay fixation on regular or

officiating promotions. ' 1

Heldas In the case &f Igbal Mohammad Khan v.Government - of
India decided by the Division bench (New Bombay) of the
Tribundl on 16.12.17688 (not reported) it was held that when
a junior is getting more pay because of his adhoc but
gontinuous appaintment. to a higher post, that will not .
entitle his senior to ask for stdepping up his pay under

F. R. @2e-C. In another decision of Do L. Dighe V.
. Director—General of Fosts (1988(1)SLJ(CQT)647) officiating

promotions were stated to have been granted to the Jjunior

‘beyond the mayximum period stipulated in the relevant FRules

by an authority not competent to do s0. In this case, which

was concerning a gpostal enployee, the Tribunal rejected the
claim for stepping up of pay on the ground of irregular
adhoc  promotion of the Jjuniorsg aq alleged by the applicant
holding that one wrorng thaory cannot Jjustify another. The
Tr-ibunal observed that the claim of the aplilcants therein
f - stepping of pay was not justifiable since the anomaly

did vot arise as a result of direct application of F.R.22-C

but. by virtue of parlier officiating promotions granted to

the Jjuniovr. The Tribunal held that the right course of
aclion for the respondents in that case would be to
reexamine gtrictly in accardance with the rules and

delegation of powers prescribing at the relevant time as to
whether any of the g applicants therein was eligible to be
cansidered for the vacancies in gquestion and if so regular
their promation accordingly and fis their pay notionally by
giving them incremental benefits strictly -agcording to the
ahove rules, without, howsver, giving them arvears of salary

i

N this account as  they did not actually shou1d°I§

pousnonsibility in the higher post to which they whould have
been pronoted at the relevant time. On behalf of  the
anplizents 1Lt wWas submitted that at least a limited relief,
as  in the above case should be granted to them in ¢
present applications, since there has been an-administrative
error in continuing these adhoc promobions for an abnormally
lang period. ' ' I
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: o 4
The respondents have, however, pointed out 'that adhodN:
praomotion of Respondent No.2 was ordered as early: as 1971
and he has been continuing to officiate'sinqévfhen as |
various orders from time to time posting his senjors in this [
|
|

T

' vacancy could not be implemented ,as the cqncerné@,officials
did not join this post.. The Counsel for the applicants
could not give any convincing explanation as to why the
applicants did not represent against continued. . adhoc
promotion'of'respondent No.2 on the ground of fai;QrE‘offhis
seniors to join in his place after their posting grders ‘had
been issued. His only explanation was that the . applicants
had come to know of such adhoc promotion only in: 1986 or
thereabout. ° N '

It 9 dit¢icult to believe that the applicarts, who
are all working in the same division, namely, Bombay  and _ S
some of whom are stated to be office bearers of their Asso— [~ “';3
ciation, should be caompletely in the dark about. contirued '”l
adhoc officiating prometion of one of their juniors for such }
a long period as fifteen years. 1t is accepted that posting
a PBandra Marshalling Yard is generally considered to be a
hard posting by employees, and. therefore, unpopular cand . all
the officers whao are eosted there do some ‘huw;‘ménage to
avoid th15 stting on sbme pretext or the other, | .

' o B
~ On the basis of foregoing discussions , there;@S[ o .
merit in any of the contentipns raised by the appligahts- ip
these applicants o which are, accordingly, dismissed.

¢ .
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MADRAS BENCH

‘l

Friday the Twenty Eighth day o June, One
Thousand Nine Hundred and Hinetv Six

' ‘
PRES ENT

*.

i g HON'BLE MRS, JUSTIC PADMINI JESUDURAT, VICE-CHAIRMAN"

[ : . AND ' : N ~ o
ﬂf?”f': TIIE HON'BLE MISS. USHA SEN, ADMIN]STRATIVE_MEMBER '
I" o ' _ ) .
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1987.
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0LLicar, '
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Kb, K. Sanurunqlujanun,.
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cunt drawing less pay LULhan

6. Broadly, the claim is baséd on three.
;_.;rut;mdu, ‘LIu} Llrat b'(.tim.; Lthat under no CJII‘UUI.IIU Lm'u:--:z
‘n wendor could deaw ong Py Lhio bl J\ﬂu(tnf, 'Klnq :
secqnq groﬁnd'is that thiy fs qnlsnomoly‘wﬁiqﬁﬁLgp
tévbe rectified Qnder FR 22 (1) (a) (1). Thé 1;sﬁ_

! ground is thut there are sertaiﬁ judgmentshafﬁéhié

e

Tribunal whorein/undur nimilaq circumstances the pay
of the senior have been stepped up and the'same benef !

| : should be extended to the applicants.
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Mr, G, Ranganuthan, Mr. J.N. Mighea and M. Sunkuru»
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/due Lo the

ST quountu Offfcur und luter when they were promoted on
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' (%yﬁ (a) (1), the pay had to be protected nnd this does not
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%o the Tribunal. Ve find that though initially thegebb

‘ were certain ordems of different Tribunals granting
stopplng up of pany In thoso eireumntancaes, ' lator

on t ho buuis of tartnin Judpgments of the Suproma Courdl,

. The fribunals huve now toaken o connfstent gtand thnt
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Qyﬁkgoppinu,”p QI puy under uny provision of luw.
!!.l" , ) .f"- B lf h ,‘”'I'-,.“‘l I'. ) 'z ‘ y'\“.r" ‘1 i \(v “1" "“ "

1”’ b 1\.) AR ver b I“,”,';(; \,I‘»| y"’r. ,,, ,| I-
"The

LAATUS . o 199) s, in"ruml N

“Vﬂﬁ%iyhnuy

)2
U N UI v Vi
,rwﬁ@fm;ﬂ(ﬁ(tm

) . Telecom Circle and is at $.No.83. Mr. u, Hanganathan
with whom he compure 1s in Ahemudubod Telocom Clircle

Cy\ ond 1y abt S.MNo.1Y%Y. Temporary vacancles have to hub
' ‘ .
|

L L “'c' a1l

i 3.
"l"l.-

(29

R



2 “» -
: “':I'-;,l AEA) lj\‘li‘ ot LA 114 U(\'u \11\110 \ -er(cyrf Lll(‘lll C\(\ l)OQ j)romgvtlon *ar 'l \\(4;30 [;)l Q.‘!t RRIE ” . . . "
4 “.‘“' " fl. RINATY) t U W UL \ | f ‘ ""';' " ‘ R "‘l MR Y -"."A“" | ' ) ~" o P :-.| (AN ' -
. 'I‘ Ay I ‘L‘ “I'-U){—‘ i’!.’o:e.i“:.‘.'b.lt-l-L;LL(—‘.«‘.L’ ' A '\ et lfc'.--.'» . ! N ! ‘- ,‘_ W1 : ‘._‘ ' l . ( ! : " I ‘
| motions had taken placod more “than o decude ago. Nnne .
+ h
e * 1) ] * i

‘¢

l\ . £1lloud up Lo muot udmlnlstra Livu u xlguncluu., lxll-}— |
+ tially it would appeat that

=10 -

Lirese vaeaeicies
" would for a limitod

N
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continuously; While so/to meet administrtiverexigenCies,
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thegg temporary vacancleg which are initinlly for a

short pcriod/cbuld not be f£illed up on an All Indin'

busis strictly on gunlurlty. Locnl um‘unuemcntfl husve

to bo mndo. One could not expcc{l} that employecfz in

Tumil Nadu Telecom Clrcle would offer to go for a

short spell of officiution in the higher post in Ahemadabad

orr tujurat Circle or untywhere. else. IL i undur
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thhs., contingency thutAsenlor amony, those in the

concorned Circle are lven nd-hoc offickntion. The

real cause of uctlon for the applicants should be the
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ud=hoc vromotlon god have beun dotiy unly on the.

busis of thg relevunt rules. The fallure to slve

~the applicants ad-hoc promotion should- be the real | | -f‘
. . ¥ ; o
Cause of uction., That has pone unchallenged, Sﬂ
9. 1L the conl;‘cxi tions ol the appllcunta |
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Mr. J.N. Mishra 1s dt 8.No.%29 while the applicants - -

- An 0.4.19 of 1994 45 ut $.No,100. The pay of all the

Accuounts Ulficers bthuun S.Nos. 100 and 329 have to be ' ]‘
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R / ' ~ the genjor. One the cireumstanees poloted out

by the Suproeme _\3():,:.;'[. y;\‘!;’whun pay ol the gueiornr

1s Lilxed under valld statutory rules/executive
- Ilngtlruc tlons, dhe Suprreme Lourt allowed tho
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“appeals Liled by the ﬂtnté_and net aslde the orders .

of the High Court,/nt\)__,k-;,n{;..,) (\';;I.U:g' }»(L]/ ’
// 11. . WMo shall uiso rufur to . currtain
pronouncements ol Lhe Subreme Court on bhis aspect.,

L~ In D.CG. EMPLOYESG'STATE, THAHIANCE CORPOMATTON AND

- ANOTHER Vs, D. RAGHAVA SHETTY AND OTHERS (1995 5CC

-

. (L&3) 1014), Uhe Supreme set aside the orders of

Ahe ‘Trlbunal uLupplﬁu up Ui pay ol the aommiory oﬁ
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- par with the Junlors/who were drawing higher pay
because of ad-hoc QIfigiutibn. The Hupreme Court
.fﬁ. extracted FR 42(1) (a) (1) and held that when the

. o - ) % ‘ , v .
Voo . _ pay of the Junior was fived up hirher under FR 22(I)

Lo S . (a)(1), it had been rightly donc since the Jjuniors

v R | . gatisficd the conditions proyided in the rulc,While

! ' i'\ Lhe sceniors did not satisty Lhe conditlong,
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in. all ?iadcs were in the same -pay ‘scale. “In 1967, ‘
the pay scale ol bive insﬁructnrs iﬁ eight Tfodcs YR

fdised. e Instruclors ol the Lyrades Lox yhiph Lhe
:péy.50uiu'was not bcinu?PUJSQd chullunuud'th'uumu in

- Courtl unsuccessfully; C1ln 1970 all Lhe InsLructary

were put under the same scale and for Lhe lu . tructons

‘_in”fhe”éightJ.Trude for Qhom Che'pay.sculus”h§d ul3Q(V\r
been fai;ed,bho dilfercnce iﬁ the pay was ﬁukcn as
personal té théM} in 1970, the pay ?caleﬂ for nll the
insgructdrslwas revised. Thbse instfﬂctors belonglng.
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B ifﬁ - - 4'., ;. .
in the other Trades even though some of them were
Juniors.;'Thé,seniora sought stepping Qp.pﬁ pry and
‘the Hi;h Court gruntdd it. OUn appeal by the btate

of PunJab, the Supreme Court sob aside the Judgment,

of the High Court holding Lhat the seniors were not
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e .CENTRAL Ammzsrmmvz mmmm, o
L ~hYDERABAD BENCH .

T -——-211/94 (Madras Bench) 15. if.
-Wed"esday tth (the 20th day of N‘?vyeﬂ)ber 1996

CORAM : o : : R

"HON'BLE MR, JUSTICE CHETTUR SANKARAR' Nud "CHAIRMAN
~HON ¢ BLE MR.,JUSTICB M.G. CHAUDHART, VICE Cll’\IRMAN
S HON'! BLE MR, P,T. 'I'HIRUVEN uDAH, nDh]NISl‘l"\'i‘IVF MEMBER
N ,-.‘.'~ S . E ;.. T
‘:‘1 B.L Somayajulu,,s/o Suryanarayana’ tiurtny,

Ngeu wuuac 4l yesars, Aassistant ‘Engineer, S
Reglional Telecom Training cCentre (RITC) : oo
Department of Telecommunications, Hyderabad,

K. Gangajala Rao, S/o Venkaiah,
aged about 42 years, Aasiatant Enginncr,

U/o the Chief benexui nanager, Telecom, ;ﬂﬁ' :
AJP, Hyderabad.’ '

J
=jrﬂ.ﬁﬁkb~ Q§3 G.V.S.Ananda Rao, Q/o Satyanarayana, AR S , TS
ULV JO / \\ aged about 43 years, Assistant Engineer 2D «AA"E/
SR " 0/0 the Chief General Manager, ) N L SN g

Jbé/q//Telecom, AP, liyderabaq.

4, G.Sambisiva’ kao, S/0 Satyanarayan., T ’

'~ aged about 42 Years, Sub-Divisional .- ‘ : Ny
,Officers (Phones), Deptt. of Telecon-w S '
unlcations, Vizianagaram. " eee Applicants

. (By Advocate Mr. V Surayanarayana)

g Vs,

1, The Telecom Comnission rep.by the Chairman,
o Goverument'of India, Deptt., of
Telecommunications, HewDelhi,

2. The Chief General Manager,

Telecom, A,P, Department of relecamnunléatlona, : '
Govt, of India, Hyderdoad. . « oo Respondents

L (By Advocate Mr, V.Bhimanna) : ‘ ' e
T 0.A.127/94 | | ‘

P.Krupachary S5/0 late Srip. Ben jamin,
Senior Agsigtant Englncer, .

Regional Telecom Training Centre,
(RTTC), Secunderabad, eee Applicant

R
LR R
. P

.- . (By Advocate Mr. D.Madhava Reddy) an )
i ’ VS. -~ L '
‘ o . 1. Telecom Comnisslon, rep.by 1Ls Chai rnan

i ' Ex-officie Secretary to Govt. of Indla, :

S ' ' Ministry of Comnunicationq, Sanchar Bhavan, Mew Delhi.

A‘w | n : | “ . ' con%d.....?
{M

rﬂ7¢/ ot (B
- pector T9ISY elecom
ps3tte Wi 18100
0[O0 the watati



“Tolec0mnunicationn. A
;v Andhra Telecom Circle, Hyderabad-1. . ... Respondents

A,129/94 .
71D Venkat Reddy. Assigtant Englneer, . - . N

Regional Telecom Training Centre
(RTTC), Secunderabad.

‘P.Lakshminarayana, S/o Sri Subba Rao wﬁY'IH}?G}”}A}—
-Assistant Englneer, AR T

;5py.AdVOcate Mr. D.Madhava Reddy)

fMinistry of Communications.
i’*Sanchar Btravan, New Delhi.l.

. The Chief  General Manager,

" Telecommunications,

R P R e ?Andhra Telecom Circle, S
ﬁy“f-f~f{}j1; " Hyderabad-1. . eeo Respondents
RULTR (By Advocate Mr. N.R.Devaraj, Sr.CG3C) °

’,

f',’ﬁp}',"‘T .7,517/94 (adias bench).
< -{1:‘ “- T, Balakrishnan,
Y . .. Accounts Of ficer (TCA)
T H.Southern Telecom Reglon, P
Seo. .1 No.39, Rajaji Salal, Madras.l. «++ Applicant.

Vs.

' 1 "Union of India through the Secretary,
.o - Ministry of Communications,

SEIE h,:h»wfibepartment of Telecow,

. T e77-0 0 sanchar Bhavan,

L ' ‘" New Delhi-1.

"The Chlef General Manager,

Southern Telecom Reglon,

: 39, Rajaji salal, :
Madras-1, coae Respondents

{.p the Tribunal on the same day delivered the fo]lowingz
v 0O RDER
CHET'TUR SANKARAN NALR(J), CHAIRMAN.
Thlg matter cones up Lefore us on éirqféfencq.
@fifg‘ ?"' The questions referred s

“whether senfor can clalm stepping up‘of pay
with reference to the pay of his junior. when

they work in different senfority units.”

;National Repair Centre, Secunderabad. e e Abplicantd

.
.
o
e
..
o

~All the four applications having been heard on 20 i1, 1996

| . o COIltd. on

DUPUSPENTS




what are the ?ircumstances under which
stepping up can be allowed

'”'.(11) What is the basis on which atepping up _ ©
" can: be claimedm é R L o

LR P

’7*hThese questions are of frequent recurrence ana gene:al
‘..,‘ g ot ,4 ¢ A
ﬂ-appllcatlou. le(exent Benchpb of the Tribunal have

t“taken uifforing views.

ﬁg{; . . The decislious of the Mod[os Bench in 0 hNoOs,
f644/94, 867/94 and 868/94 . of the Guwahati Bc"bn in

;o\ri Nirnay sinuhu Deb Vs.: Union of Indlc and others, 1995(2)

!

i SLJ CAT.1, M.P.Kulkarni Vs, Union ol Indio, 1989 SLJ CAT 425,

;g;gﬁig;ip A.517/94, take the view thet seniorlty per se, and

b
“{;gkkg}jg . outside F.R.22(¢), do not:entitle or jpstify stepping !
fﬁéﬁ?wftgﬁuxug } up of pay of a senior, . o |

o :f;‘ﬂ”'ffﬁwﬂ#t © 3, A contrary view, lsaLaken in Anll Chandra Das
ﬁ : 'pr '*l”*l';VBQ Union_of Indis, (1988) 7 ATC 224 (Calcutta). N,Lalitha(smt)
3 j tl' . .vfand others Vs, Union_of Indio,.1992(19) ATC 569 (Hyderabad)
\ é i{ }f%;;f?fﬁst.T Achutha Ramalah Vs, Dlrector; ESIC, 1992(21) ATC 78, ;
‘é | :"'.i; R fTKrishna pillal and otliers Vs. Union of Indls and others,
; A1994(1) ATJ 36 (Ernakulam). Jacob anu 20 others Vs. Union
$ -';bf India, OA 1156/93 (Erndkulam). s. Prabhakata and_others Vs.‘
i :;Q:Union of Indis and others: (OA 1022/93) “and O.A 159/94 to ‘

':'163/94 (Bangaloze), V.R. RAghuxlx and anothcr Va. Union_of

A India (OA 14/94-BangaloreL; Raja Mafarath Va. Unlon of India

Jiv'and others (OA 32/94-Hyderabad ), S.viduran_and two others

Vohra Vs. Union of India (OA 1271—93-Ajluhabad), Mrs.Rajandi

L Q;?fifﬁ“ ~ Krishnan and_others Vs, Uﬁion of Indid. 1994 (2) ATJ 52 (Bombay) . i

" paldyanath Badhopadhyay Vs. Union' of India , 1994 (3) sLJ
Co : 378 (Calcutta). These diverygyent, if HOL different views,

‘ call for an authentic pronouncement, -
' t : : . .
S

) ”—/lM"'J _' contd, c.ee.
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Vs. Union of India and others, (OA 31/94-Hyderabad), om_prakash,
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’ The formcr group of cases proceed on the view,

that relief cannot ke gtanted unless there i8 an enforceable

lcgal right in the paltles.' The latter group“of cases

E

To our mind, every claim must be based on an

e
‘e

genf01ceable legal right. 'A right arises bY con{erment. not. :;

f?by comparison. Broad notions of equity cannot be equated

;or éssimilaéed to legal rights. There 13 also the further.

i

h?question whether the Tribunal can exercise»a:jurisdiction

.:jyf~1n equlty. We are iunclined to think that a jur}ﬁdﬁction/ ‘

"in equity does not inhere in the Tribunal.4,1£ authority

'” ?Tf.-‘”~ i{s needed for this proposition, it is found:in Joqinde}'sinqh

1989(11) ATC 474, Union of Indla Vs.

i  h'tf”§r’f$f¢vs. Union of India,

", Deokinaudan Aggarwal, (1932) 19 ATC 219 (oC). The Tribunal

“ ﬂ1s to be quided by law in its acjudlcatory procesa. and
3;.not~by consLderations of equity alone. It cannot travel
into regions of equity and innovate remedies. Perhaps éhez-

f:observation of Benjamin Cardozo that a- Judge {s not free

p—

”'fﬂto seek his own ideal, it is more appropriatc in the cases

Co Sre
DR S

,-:j of Tribunals,

B I The arguaent vased on Article 14 cannot advance

thc case of appligants,

Article 14 of thc Constitution

"i” confers no right,.otherwise

before the law and equal protection of the laws".

than by guaranteeing ”equality'

Unless .

:'Q K o there is a relevant law, ﬁhere i3 no question of equality

True, arbitrarlness is intordlcted by

H‘a

Then, artitrariness also is to be tcstcd against

“before the law".

Article. 14.

coptd.....
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 the touchstone of law: and not against broad: notlons

/

i;of equlty. Every dissimilarity 1s not discrimination

in low. and: every anunuly ls not arbitrariness in

}constitutional parlance, : fj;ﬂ '”G. : RIS
ot - .'i' . ] ’ A

/7."~i " If.a junior gets a hlgher pay. that does not

.mean that the senior also’ should necessarily’get it

iwithout a foundatlon for such Y clalm An law, Fortuitous g:

gﬂevents are part of lifc. Fixation of payis. generally

account for' the grant -of a higher pay.to a junior. For . Jﬂ
;example undergoing a vase ctomy‘operatlon or achieving |
'”}eXCellence in sports or belonging to a certain communityf
By . or even a wrong fixation of pdy may bring about a sltuation
where a junior gets a higher pay. I1f a junior 18 granted: .
"a higher pay for. any of those reasons that.will not
confer-a corresponding right ln a senior to get the same,
If, fpr-example, wrong flxatloh'of pay in the case of
a junior is,to bring about 5 eorresponding fixation {n
ﬁf'the‘case of e senior by applying the principle of
equality, that would be an lnéLance of using Article 14
iiﬁto perpetuate lllegality. If-a senior {s denied what
he is entitled to get, he must challenge that dental or
) that preferment extended to a'junior. He cannot acquiesce
in a wrong, and make a gain frnm that wrong by a comparison,
Without disgulse the attempt of the sgenior, i3 to get the

beneflt of a higher pay, by comparlson. Without challenging
the wrong, he cannot claim a rewedy from a_hrong. Such
collatoral reliefs are ullcn'tb law._ The deciasfon of the

Supreme Court in Chandigarh administration Vs. Jagiit Singh

(1995) 1 SCC 745 supports this view., = : v

contd......

k)i

Asstt. Director Telecom (Legel) ‘ N | N
0/0 the C G. M- Telecomm a
Assam < & Gawa'at  TH1007. :

“with referonce to an 1ndivldual. Varlous reasons may o
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eqtion boils down; io'thla. what 13
at right.-

'\.
Ultimately the gu

. the rlght of the senlor and whexre does he find . Lh

:;Ccrtainly he does not {ind that right in any law. The

":law governing the subjcct is F.R.22-C which.1s nov F.Re . .
allenged. o

42(h)(a)(L). ﬂhcldeuLax;y this rule is not ch

“t follows that ouly thoae anonal

¢

are amenable Lo the curative

ies that are dlrectly

~'-x:\t?.£<:rx:nl)4|.¢: to that rule,

probess,thereunder nawely stepping up, and Lo other.

R

‘EquiLy as we have

does notl offer a cause of sctiom,

1:alreauy pointed oute. Discrimindtion arises only vis-a-vis

% i lada Difference on facts - o[ten no actlonable facts,
'~ " does not glve rise to a cause of action in law.. The,
: Supreme court of India 1n comparable cizcumqtances held

glsreenlvaqa Rao anu others,

A.P. ang_others Vs,

:Qw((State of
: -+ (1989) 10 ATC 61, that Gifference per se, is not e~

‘fcriminaLion.'

In this context. {t {e necessary to notice a

'-g.
'suunission made on behalf of appliCOan. It was subinitied

e orders of the Trinunal gr

y have been 'upheld'

"'ZV-that some of th anting étepptng

“ﬂup of pay on considerationa of equit
. :f by the Supreme CourL by rejecting the SLPs, Wwe. cannot
;T;assent to, the submission that the re jection of a Speéial L

atition is affixmdtlon of the legal principle

.. Leave P
ght to be appealed aqalnst.

decided in the order sou

z;;}£§;qa.;;,

Authorxty 1s leglon for this

ed it is found in Alpn

propoai+1on, sud 1f it 18-

PMhara§u£1

a V. Mehta Vs.

"‘”f requir

AIR 1984

e State Board of Secondary Educatiou and another.

Vs, KGS_B Bhat,

C,S.1,Rs (1996) 7 SCALE 893. The

Suprem: court has made it cC

- sC 1827,
Jear that even when the Tribunal

cle 136 Lé not

the jurisdiction under Artd
4

L _ makes an errorl,
B S “e .
contdaeoeess
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invoked unlesa theré'is a question of gehezal public
importance or overriding considerations ot justice, The
copte;tion"of appliconts has to be noticed only to be
rejected,’ ’

10. . We do not propose Lo lay down any general rule
as to what the position, wlll he, witv refexence to thoae

! l.\

{n different seniority units. For one thing, this 19:
more é question of fact. For another thing, a declazat#

ion ln thls behalf might take in the element of & leyls~

lative exercisg.: There may be a varlety "of cases where

.disparityxarises due to speclal circumstances, mentioned/

nov

earlier, or even due tO €rrors. These have to be viewed
with reference to the facts of the case. Our answers to

the questions formulated ares

(a) Stepping up can be granted 061y where there

is a provision i{n law in that behalf, and -

only in accordance with that; and -
(b) a élaim for stepplng up can be made only o

the basis of a legal right and not on pervagive

notions of equlty or equallty, unrelated to the

context of statutory law.

11.' In the light of our findings, the cases will be
disboécd of by the appropriate Benches with reference'to the
facts, like whether there are speaking orders, like whether
application of,F.R.ZZ(C)'is ngiated by errors appareﬁt on’

the face of the record anrl 8o on.

12. We answer the refercnce accordingly.

waifvir x0n j

@BRTIFIED 1O m"n\URCOP G\ i
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Asstt. Director Telecom (Legal)
0/0 tte C G- % Telecom

Assam Circle. Gawahati- .7831007.
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i o COURT Most0 SECTION XII .

CeEILL W 0 A/N MATTER
- ' ..A ,.‘ 1
supnsne COURT OF IND'IA
"+ RECORD OF PROCEEDINGS

e

i}Patition(s) fof Spactal Laave o Appsal (ctv11) Ho. 141845
. (From-ths “"judgement and ordsr dated 09/02/94 in OA . 1324/95
qf_tmummrwmw& enT maaw L

‘Petitioner (s)

Respondent (s)

~(,.H1th Appln(n) “for stay )
RS ( Hith Offico Reoort )
Nith

!

i ft
' 4

; 8 SL C1vﬂ)rto 25485-25489/95, SLP(Civil)No 20086—26132/95 StP(Civil)Ho.3104/98,
oSl (Civil)Ho.3243/96,SLP(CiviT)No. 32406/96, SLP(CivH)No 3279/96,
“tSLP(CIvi1)M0.3381/90,SLP(Civi1)lto. '3438-3440/96,SLP(C1vi))No. 3858-3860/98,
+ SLP(Civi1)M0.4239/96,SLP(Civi1)Ho.4240/98,SLP(CiviT)Mo. s8111/96,
SLP(CivH)"o 9034-90306/96,SLP(Civi1)H0.9106-9128/968,SLP(Civi1)N0.9371- 9372/96,
SLP(Civtl)No 9387/96,SLP(Civi1ING. 9391~ 9392/90 SLP(Civil)No.9805/96
SLP(C)...../90 (cc 2375/96) Hith sir(c) n 11142

’ ‘Date : 10/05/90 Thoao Petitions were call }o ﬁnr’lng today.

7h HON'BLE MR, JUSTICE N.P. SImad
“ur, (HON'BLE MR, JUSTICE S. SAGHIR AHMAD

"Mre V.R, Reddy, A.3.Q.
"r. Ao Jayl le. Ne560a

M/s3 CV Swba Rao, memm
. & Indra Sawhnay, Mvs., MHrs. Anil Mtiyu.Adv.

-NMre Rakesh U UMhyay % Mr, CV Stbba Rao, Advs, . "
- Nre Arvind Kusax %ama.fsdv. |

Wmmmmmm‘tmmddndﬁmmp
XM

Hr, T.Ve. Ratxum,l\.dv.

N e e A S T TN AT N

‘ 'Por, resy . HMra Nagenmmx Rao & Mr. 3U Kumax Sagar, Mdvse, (’Lﬁ

eh
- Nr. Somvix Singh Deagwal ,f{ Nr. 5C Tyagl, pdinAn D"l\ﬂ&r
& NMrx, Shree pal 3ingh, Adva. A

Hx. 3.0, Oaxg,'l\dv.
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Goverﬁment of India

Depart rle] ecomm
Sanch hieplew Delhi
- "':2_;‘. W,
i?%js & : ‘
PR B
URUIHE ;'71 b Dated: 2] 7-6-26_

To ,
The Chief Yeneral Manager
Assam Telecom Circle
Guwahati

Sub: Judgement of CAT Guwahati in OA 64/95 and 65/95 titled -

se e . .
' . {

In pursuance of CAT Guwahati judgement dated- :
22.1.95 in OA 64/95 and 65/95 filed by Sh. H.C. CHakraborty *°
and 8h. M.M, Day, I am directed to inform you that it -has ta
been decided to implement the CAT verdict, to the petitioners

* only subject to outcome of SLPs being filed in' the Supreme

Court of India. Govt. Counsel may be requested to appear *
pefore the CAT on 25.6.96(Date of hearing of CCpPs) and
explain the position. B

: _ This issues with the concurrence of Telégom
Finance vide UO No. 1359/FAI/96 dated 21.6.96.

%:;J/;i’f%‘

o | ( BUDH PRAKASH ) ,
ASSTT. DIRECTOR GENERAL (TE)

Sy
“Sete
- ’ ect, ]
O/{) 0 or Tel Oy . "'" *
Assam o~ " - G M r ~ay ’i
€, C’“Wa.; ¢ ; m ]
< 78007
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, Govt, of Indin.
Department of Telecom,
. Office of_the'ChLef General Hanager Telecon.
- Ulubary, Bora Service Etation, Guwahati—781@@7.

——~-.——-.~——_-.-..—~~_—-—-—~———————~~————-—--———-—--.— .

--""‘-"-———-~'—~~—-—————-——.-——_‘——_.——_~—..-..__—-.——————..—_———_--.—-——o.

//Tﬁ; Chiler Generalf“anaker,uadras-Telephone'Uistrict
A - No.78 Parusawakam High Road, Madras-600019 .
The Chief General-Manager y Task Force, Quuahati .

.. The Chief General Manager Telecom, AP Circle,llyderabad. -
" The TDN,Guwahati. ' '

. The'Area Direatoy Telecom, Guwahati
The TDE Jorhat, .
The TDE Nagaon. : o
The TDE Tazpur. : , A
The AO/TA, Office of CGMT/Guwahati, '

Bub: - . Stepping up of the pay of 18 nos. of Accounts Officers
. in . accordance with the CAT/Guwahati order dated -
. 22.11.96 Riven in 04 No.84/96 and 86/956 filed by Shri
H.C.Chakraborty & Others and Shri M.U.Dey & others

against union of India & others. . :

' _ Ir" continuation of ‘this office letter no. STES-
*21/102/95-98/34 dated 21.3.96, the Chief Genernl Manager Telecomn,
. Assam. is pleased - to order .the stepping up of the pay of the
. Applicants in OA 64/96 a8t par uwith their Juniors 8hri R.C. Chale~
',‘ raborty and the Applicants in OA 66/95 at par with‘their Juntior
"Shri K{vSankarnarayanan. : - ’
: " The clearence for’affecting the benefit to the Appli-
"cants 4g being lssued by this office provisionallx as an SLP ig
being filed in the Supreme court against the Order dated 22.11.95
of CAT‘guwahati.passed‘in OA 64 and 65 of 1996 . It isn made clear
that 1in case the SLP against the Judgement 1in the Original Appli-
cation 1is adnitted by the Supreme Court and stay order Branted,
the benefit thus paid will be withdraun and the amount thus paid y

. "to the applicants shall be reacoversd in full. The officers con-
cerned will'.give an undertaking to this effect befors raceipt of
payment . B )

_——._—._---.—.._—._——._...—__.—...~_-_—..—-_——

———._—_...._—_..—__.._.._._-—_...-.-——_—-._.....__..._...._.._..._..__._-..—...-—_ -

1..8ri Haran Chandrs Sr.A.0. ' 0/0 the TDM/Guwahaty.
" v . Chakraborty |
. 2; Sri Bisuajit Deb, Sr.A.O._ ~d0~. :
3. Sri B.B.Hukhores, Ao, 0/0 TDE/Ungnon. f j“
.'4..Sfi J.Chenchaiah, ‘ ‘ Sr.A.O(IUU)' O/O.CGHT/AthUchlo.' z

Hydarabad.

1

ddntd...Z
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Designation
A,O(TRA) Madurai lelecom Uist'
' . * Madural (1. N, Clrecle)
* 6. sri 8.Seshadrd,  A.0(1C0) 0/0.CGHT/Guuahaty, |
7. Sei P.Sundarajan, ' A. 0(Cash) 0/0.TDE/Jorhat. ° '
8. Sri C.Ralendran, "A.0. 0/0.the CAMT/Guwahaty, ° °
P ‘ z ’\
8. Sri S.U.Balakrishnan. A.O. 0/o the TDM/Quwahati .
19.8r1 T.S.Nagaradan. _ - A.0O, under Direotor, ‘Htoe,
- . ' ETR/Guwahati
-11.,8r4 V K. Hériharan. A0, - 0/0 CAMT/Madras Telaphone
P : . Madras--l@ )
.flz Sri K S. Uonoharan A.O. —do-
13 Sri Monomohan Dey._ Sr.A.0. O/o the TDH/Guwahati
14, Sri Babul Kum&r Das, 'Sr.A.O.'- . 0/0 the AN]/GUwahati‘,
16, 8- Manabendra Saha. " 8r.p.0.° 0/0.the CAMT/Guuahati
jg”"“16 Sri Khagendra Nath Sarma,sr.n.0(Atp), - ~do- .
C 1. “$ri Islam Aed,  gepg. 0/0. the 1DE/Tezpur. o
j.?l’ 18 Sri B 1irupataiah, .Sr.A;OLICO)- 0/0. CGNF/A P Circle
f ﬁ § : : ' Hydarabad. .
. ﬁi ___________________________________ A———ﬁ_—_-——_—__“~7—_—i ------- !
. %?_,.; The orders in respect of the officers at 51.No.4,6,10,
L 11,12 and 18 are not issued from this office as they do, not
4 belong to Assamy lelecom Clrcle. _ -
B el
R ' . , ‘ . (9K, Kaynl)
b ‘ g ., .- Deputy benerul Hanager Telecom
ML o - 0/0 The C.G.M.T.Assan Circle.
EE T | | Guunhdti----701007.
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