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:S?r 267 : (:zfztkvzﬁ\gfﬁ\4gig&//ﬁ§ - Applwcant(s)

Respondent(S)

.

ggéﬁg. Advocates for the applicant(s)

N ,____Advocates for the Respondent(s)

D s, 2) Ko 946‘@'\

L .

Learned counsel Mr.N,Putt:
for the applicant. Learned Sr.C.¢
S.C. Mrs5.A1li for respondent'Now
None for the respondents h?o.l,Z,»Z

and 5.
Issue notice on the respon-

dents to show cause as to why th

‘application ‘should not be au‘:fr:ct’q
{

and relief sought be allowed.
List for show cause and cohy

sideration of Admission on '
19-11-96,

Learned Sr. Counsel Mr.

for -the applicant.

Mc. S.Ali, Sr. for

C.G.S.C.
respondent No. 4.
'Dr. Y.K.Phukan,

with Ms M.Das,
respondent Nos. 1,2,3 and 5.

G.A.,

Assam

Sr.
G.A.

cause has not been

Y.K.Phukan seeks time

Show

. submitted. Dr.
to file show cause. Prayer allowed.
and

show cause

of

List for

on

consideration admission

10.12.199%96.
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O.A. 236 of 1996

19.11.96 Dr. Y.K.Phukan is directed to
serve copy of the show cause to the
counsel of the opposite party before the

date fixed for admission as above.
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10.12.96 Learned Sr.counsel Mr. B.K.Das with

;Z/és // 7,( 0T - ~ Mr. D.K.Das for the applicant. :
, _ Mr. 8, All, learned Sr. C.G.S.C. for
1 - ! R . .
C%, g /é,g/)\// CA o . the respondent No. 4. * f ,‘“

_ o ) Dr. Y.K.Phukan, learned Sr. Chwt.

W/L\/wé co /Zc//awé - respondent Nos. 1,2 and 3. |

‘”NQ/Z/K W @\/\/ ' N The respondent Nos. 1 to 3 hadl

submitted written statement. Copy of which

Membér

~ has "been served on the counsel of the

). . ' S applicant. : .

L, o MCM lj. IR | Perused the -conténts ~of  the
.Agé'l"f et ’ {“\VM : application and written statement and heard
Zﬂ_x\:@,n_, ) ¢ A ‘ o ‘ éounsel' of both sides for admission.
\/\A—m: o M" ‘ h »Applicatvion is admitted. Issue notice on_%l’i‘e.e
- N Gt Ao respondents by registered post. ‘

l_wb:\,b ’ | | Dr. ' Y.K.Phukan submits that the
written statement on behalf of respondent
Nos. 1,2 and 3 submitted today may be
‘/ : treated as written statement filed by the
respondents and no fresh written statement
maf be filed by them. Dr. Phukan and Mr. Das
submit that the case may be liéted for
hearing. List for hearing on 16.1.1997. The

Government of India, respondent No. 4, may

—

in the meantime submit written statement

with copy to the counsel of the appliéant.

The applicant is also at liberty to submit

rejoinder with copy to the opposite party
before the date of hearing. ‘

Heard counsel of the applicant on

A interim relief prayer. The following rellefs

have been prayed :-

4 Contd. ...
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. No. 236 of_1996..

. may also submit rejoinder before:the
"date cf hearing with copy to the counsel

to stay the operation of the impugned

1.
. notification dated 29.6.96 (Annexure-E)
and dated 2.7.96 (Annexure-F).
2. to di:eét.the respondents to allow the

applicant to join in the post of I.G.P.

Mr. B.K. Das submits that the applicant is
entitled to the interim reliefs as brayed on the
gfound that the order of reversion of the
applicént‘is non est or illegal as it.was_issued
without - giving the appliqant opportunity of
being heard before such order was issued.
However after considering the prayers as made iq
the application and the submission of counsel of
both sides, it is considered that the prayers

cannot be allowed at this stage as;if allowed,it

would .amount_'to ~allowing the application.
"Therefore the prayer of interim relief is
' rejected. -
Meftber A
w7

i

Mr D.K.Das for the appliqant. Mr‘S.-~
Ali,Sr.C.G.S5.C for respondent No.4. Mrs M
Das for respondents No.l, 2 & 3.

Written statement of respondent No.4

has not been received. Mr D.K.Das presses
for early hearing and he will file rejoi
der before the date of hearing.
List for hearing on 11.2.1997.
Respondent No.4 may submit written
statement in the meantime. The applicant

of the opposite parties.

Mené%er
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the parties

N Member

nkm

11-2-97

25.2.97

"~ coungeél

04 _23¢)9¢C

On the prayer of Pr.:YiK. Phukan
learned Sr,Government Advocate this
case is adJourned till 25th Feb*'1997

as Dr.Phukan is required séme instruc-
tions.

-

Member Vice~Chairman

Heard Mr™ N. -Dutta, learned counsel
and Mr P.G. Baruah, learrréd'
assisted by  Dr Y.K.
Mr P. Pathak and Mrs M. Das. After
length Mr B.K. Das, learned

counsel for the applicar{t in 0.A.No0.261.96 prayed |
for a

for the applicant,
‘Advocate General,
Phukan,

hearing ,at

Assam,
some

short adjournment to examine certain
of the

of Mr B.K. Das the case is adjourned till.11.3.97.

XA

Vice-Chairman

questions law. Considering “submission

Member |

At the request of Mr. N. Dutta,
appearing on behalf of

hearing adjourned till 20.3.1997.

learned

the applicant

.-

List on 20.3.97 for hearing. .

‘0

Member " Vice—Chairmen

On the prayer of the learned counsel for
this case is adjourned to . 3.4.97 for hearing.

FE—

Vice-Chairman
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0.A. 236 of 1996

Mr. P.G.Baruah, learned Advocate General
submits that he is not in a position to arque the case
today due to personal difficulties. As per medical
advise he is to take rest for sometime therefore
‘requested that the case may be adjourned for
sometime. Mr. B.K.Das and Mr. N.Dutta counsel
appearing on behalf of the applicant have no
objection to the prayér of Mr. P.G.Paruah. Learned
counsel for the parties suggest that the case may be
fixed on 29.4.97. Accordingly the case is adjourned
till 29.4.97.

List on 29.4.1997 for hegring.

Vice-Chairman

Learned Sre. counsel Mr.B.K.Das appearing
on behalf of the applicant and learned Addl.
CuGeSeCo MreAsKeChoudhury, Dr.Y.KePhukan, Sl
Government Advocate, Assam are presente.

List for hearing on 8=5=97. y
Meg%%;/ﬂ | ~ vice=Chairman

Part heard. List on 15.5.97 for further
hearing.

b Xl

Member Vice~Chairman
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e 0.A.No0.236/96

15.5.97 Part heard. List on 20.5.97- for
further hearing. L

b XL

Member , Vice-Chairman

20.5.97 ' ‘ We have heard Mr N. Dutta, learned
counsel for the applicant, Mr P.G.
Baruah,tlearned Advocate General, Assam,
and‘ Mr S. Ali, learned Sr. C.G.S.C.
After arguing at some length the
Advocate General prafs for adjournment
to -receive further instructions in the
matter. Mr Ali submits = before us that
he has not received any instruction, and

30“' Q 3':} ' therefore, he seeks a short adjournment.

Considering the submissions we grant
M‘"“Q’ 0% AP P2 U ~n s . ot e
f%ﬁh;d adjournment till 10.6.97 for further
by v, vl -

.- - , e B A SN i N . .
S'Y—\ Qayte Ac\'\(‘ec_wﬁy\ A%sum List the matter on top.of the list.
. : b . ., cw e e it I.'O

ol
-?E,% . v o« wn . ot tYe st ... . Records have been produced by
e Lt e gLl o ziu 4Pr.Y.K. Phukan, learned Sr. Government

hearing. It shall remain part heard.

e C e - ... . ,Advocate, Assam. Keep the record in safe
custody.

Member Vice-Chairmar
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1=7-97 ‘We have heard counsel for .the !;
parties, Hearing concluded. Judgulent
reserved, ' VA
Lo i
&/
h 3 . ‘
Member . Vice~Chairman
Im
¥
25.11.97 The learned ‘counsel for the applicant
“Q/Q,z “ase o : are not present. Dr Y.K. Phukan is present
N
CaR Ralie) QG \3"“)'-'}‘ on behalf of the State of Assam. In all probability
, | ‘th.e other counsel have not received notice.
;Lb)]) ' . Therefore we adjourn this till 2.12.97 for further
' hearing. ) '
27457 é%/ ‘
,_——-——"""—-—’# ' . y . .
. A Member ' Vice-Chairman
6470/' £ 770 ‘
. A nkm '
_ L.gj/,u/D ~
oppto ! L
‘ 2.12.97 Counsel for the parties are
@' present. The case is re-heard today.

AN O ) » 4

wg ¢ < -~ ’ .
)\./\‘/ N S v QLJ\W, Member Vice-Ch&irman

R
Py
L | Ng |
I/ 2 97 Z 2 : |
/ 'b’a‘f‘é JJJ ; -1.9 , Common order delivered alongwith
W?’ Q Mé /\/ Br | 0.A.261/96 in the open Court and kept
'W ﬁfﬁﬁd&, M\/oéw ~,.in separate sheets.
A 2 oo, The application is dismissed. No
My . o0 | . order as to costs.
v by__

W Cepy P 1A P s Member

: e '

Djece - o fff‘*"?’ - by

;»00-2/)(
SR SN »f"’,y/a
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CENTRAL ADMINISTRATIVE “RILUNAL
GU.AHATT BENCH :::CUWARATI=5.

0.A.No. of 199

0.A.N0.236 of 1996 and 0.A.No.261 of 1996
DATS OF DECISION...{+341928......
Shri T. P. Chakraborty, IPS (In 0-A.N0.236/96) . i (s)
i1Shri A.K. Roy, IPS (In 0.3,N0,261/96) .. (PETITIONE

s S S

Mr B.K. Das, Mr N. Dutta, | R
Mr P.K. Roy and Mr D.K. Das.. . .. ...ooeoew.. BDVOCATE O

~ PETITIONLR(S)

VZR3US

Union of I@ii@ n

L TR B = R e TS e ! I R WG AT HETIR 3 LK D BGC I W UoR
£ e T B LA e Wi = n Y 3 e

RESPONLLNT (S)

Mr S. Ali, Sr. C.G.S.C., Mr A.K. Choudhury, Addl. C.G.S.cC.
Mr P.G. Baruah, Advocate General, Assam, -

Dr Y.K. Phukan, Sr. Government Advocate, Assam, and
~Mrs M. Das, Government Advocate, Assam.

THR HON'BLE MR JUSTICE D;N. BARUAH, VICE-CHAIRMAN
TEL HON'BLE MR G.L. SANGLYINE, ADMINISTRATIVE MEMBER

1. Whether Reporters of local papers may be allowed to
see tihc Judgnment, 7.

2. 'Tb be referrced to the rReporter or not ? )AZ@~

3, whether their Lordships wish to see the fair copy
of the judgment ?

4. Whether the Judgment is to be circulated to the othg
Benches ? . :

Judgnent delivered by Hon'ble "vjiceichairman®



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

~ Original Application No0.236 of 1996
. " And
“ S Original Application No.261 of 1996

Date of decision: This the 7th day of January 1998

The Hon'ble Mr Justice D.N. Baruah, Vice-Chairman !

The Hon'ble Mr G.L. Sanglyine, Administrative Mémber

1. = Tara Prasad Chakravarty, IPS, (In 0.A.No0.236/96).
' Inspector General of Police(R), '
Assam (now reverted),
Ulubari, Guwahati. .

2. Ashim Kr Roy, IPS, (In 0.A.No0.261/96)
Inspector General of Police,
Assam (now reverted),
Silchar, Assam. . Applicants

By Advocates Mr B.K. Das, Mr N. Dutta,
Mr. P.X. Roy and Mr D.K. Das.

- versus -

1. . State of Assam, representéd by the
Chief Secretary , o
Government of Assam, Dispur. -

2. The Commissioner % Secretary to the
Government of Assam,
| : Home and Political Department,
” Dispur.

3. The '.Director General & Inspector General of Police,
Assam, Ulubari, Guwahati.

4. The Secretary to the Government of India,
Ministry of Home Affairs,
New Delhi.

5. The Additional Chief Secretary to the
Government of Assam,
Dispur. ) s Respondents

By Advocates Mr S. Ali, Sr. C.G.S.C.,

Mr A.K. Choudhury, Addl. C.G.S.C.,

Mr P.G. Baruah, Advocate General, Assam,

Dr Y.K. Phukan, Sr Government Advocate, Assam and "
Mrs M. Das, Government Advocate, Assam..




R

ORDER

BARUAH.]J. (V.C.)

.Both the above two applications < involve common questions
of law and similar facts. Therefore, we propose to dispose of both

the applications by this common order.

2. ‘The applicants in these applications challenge the Notifications
dated 29.6.1996 and 2.7.1996, issued by the Députy Secretary to
the Government of Assam, _Home(A) Department and Secretary to
the Government of Assam, Home etc. Department, respectively
and pray for order/direction to set aside and quash the said two
Notifications and allow the "applicants t;) continue in the posts of
iﬁspector General of Police, in their = respective "disciplines in

which they had been working.

3. For the purpose of disposal of these applications facts

may be narrated as follows:

(a) The applicant in 0.A.No0.236/96 has stated that at the
material time he was serving as Deputy Instpector General of Police
(Reorganisation), Assam. He was promoted to the rank of Inspector

General of Pblice, Reorganisation, Assam, by order dated 8.3.1996

issued by the Deputy Secretary to the Government of Assam, Home

(A) Department. The applicant claims that he is an efficient officer
with unblemished service career and a recipient of various Medals

for his outstanding services including President's ‘Medal. He also

tackled the drug trafficking and other unlawful activities including

* insurgency in an efficient manner.

| (b) The applicant in 0O.A.N0.261/96 also states that at the
material time he was Deputyv Inspector General of Police. Initially,
he was in Assam Police Service and in 1975 he was promoted to
the seniér scale of Assam Police Service and in 1984 he was nominated

to the IPS and later promoted to the supertime scale of IPS and



(2)
_9-

posted as Deputy Inspector General of Police (DIGP for short), Central

W\

- Western Range, Guwahati. He was also similarly promoted to the
rank of Inspector General of Police (Law and Order) by order dated
8.3.1996 and was incharge of Central Western Range, Assam. This
applicant also claims that he is an efficient palice offiéer having
an unblemished/ service career and a recipient of Varibus distinctions
including Indian Police Medal for gallantry ‘in 1969 and also received

a number of recommendations for his meritorious services.He received

~

appreciation at. the time when he was posted at Srinagar and Amritsar

on deputation to the Central Reserve Police Force. The applicant
claimé that because of his ability- in controlling the crimes and

in m_aihtenancé of law ‘and order, he became an eyesore to many

of the persons interested. He believes that in the discharge of his
duties, on many occasions, he -dissatisfied some political and student
leaders who found it difficult to achieve their narrow bolitiqal aims.
His further grievance is that .those leaders at times almost came out
openly through the press and -other ‘means including rallies demanding
>1action‘against him but failed._ He also alleges that taking the advantage
of the change of Government they influenced the Government
machinery with a view to harass him in various ways so that he
might not get any promotional avenue in his service career. He alleges
that some political and student activists became successful in
influencing the new Government machinery to initiate a departmental
proceedings on some false charges. However, those were proved
to be baseless latet; on. He was also suspended with the sole purpdse
to dismiss him from service. However, with the refusal of the
Government of India to‘ take aﬁy action against him, according to
the applicant, the attempt to dismiss him from service was
totally frustrated. Thereafter, he was posted as Commandant 76 Bn.
Central Reserve Police Force at Srinagar on deputation. There also
he had shown his exé@mplary courage in dealing with insurgency.

In saying so the applicant wants to show that he is an able, efficient

and.........



‘and courageous police officer. Because of the drastic ,steps taken
while maintaining law and order he became an eysore to those persons

who found it difficult to overcome the steps taken by him.

4, Both th/e applicants state that the Government of Assam
created six ex cadre posts in the rank of Inspector General of Police

(IGP for short) for a period upto 28.2.1997 in exercise of its power
and also under the second pfoviso to Rule 4(2) of the IPS (Cadre)

Rules 1954, Thereafter, the applicants alongwith four other persons,

were promoted on the basis of merit with due regard to their seniority.
The applicant in 0.A.No0.236/96 was promoted to IGP, in charge-
Reorganisation. The applicant in O.A.No.26l/96 was promoted to
IGP, Law and Order, in charge Central Western Range, Guwahati.

On promotion as aforesaid the applicants joined in their posts on
8.3.i996 and had been working and they received remuneration as
IGP as per‘ the provision of rules. The applicant in '‘O.A.N0.236/96
was, however, transferred to ICP in charge of Central Western
Range as the applicant in 0.A.N0.261/96 took leave on medical

ground.

5. According to the applicants, the order of cancellation
of their promotion to the rank of IGP was illegal and based on
some extraneous considerations. It was punitive in hature. Besides,
‘such order of cancellation entails evil. consequence. Therefore,
the principles of natural justice ought to have been followed. Such
cancellation was impermissible in law. The applicants contend that
the cancellation of the promotion of the applicant to the IPS cadre
was violative of the provisions of Article 311 of the Constitution
of India. Besides it was arbitrary, unfair and unreasonable. The'
order of cancellation, according to the applicants, were on the basis
of some irrelevant and extraneous considerations and in utter disregard
_ to the principles' of natural justice. The applicants have further

alleged that the decision to cancel their promotion with retrospective

effeCticesscee

v
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effect in consequence whereof the applicants had been reverted to

their original post, was on the basis of some extraneous material.

The action was also actuated by malafide exercise of power.

6. The applicants further state that the Government sanctioned
the aforesaid six posts of IGP temporarily by Notification dated
6.5.1996. The aforesaid bosts were crea.ted on the basis of the formal
proposal sent by the Direcfor General of Police (DGP for short),
Assam. The applicants and other persbns had been promoted on
the basis of objective assessment such as the nature of duties and
responsibilities attached to the posts in comparison to those attached
to the cadre posts. According to the applicants the posts had been
created as per the provisions of rule. It is also stated that the

'provision.s of IPS (Fixation of Cadre Strength) Regulation, 1955,
" earmarks fortytwo number of posts in the rank of Superintendent
of Police/Additional Superintendent of Police/Commandant for the
Assam Cadre of IPS, out of which only thirtyfour officers were
available. Of - the thirtyfour officers nine officers had been posted
against non-cadre posts. By poinfing out this, the applicants héve
tried to show that _there was no overutilisation of the ex cadre
.posts. On the other hand as many as thirty posts héd been earmarked
for Central Deputation in the Joint Cadre of Assam and Meghalaya,
and against that only twentysix posts had been utilised. Saying that
the' applicants want to showA that the State Government was fully
‘competent to create the aforesaid six posts of IGP. The applicants
also state that.since the creation of; the posts by .the Government: !
of Assam was valid there was nothing wrong in it. The applicants
also state that the Government cancelled the Notifications dated
8.3.1996 by which the applicants 'and the other persons had been
promoted. According to thel applicants this ‘had occasioned because
of a new politicat party coming into power. The applicants further

state that by then the applicants and the other promotees had

“discharged.eeeeecaes
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discharged their_ duties in their promotional posts for more than
two months. The reversion order was passed without giving any
opportunity of he;ring» and thus the State .Government had violated
the provisions of rules and th‘e principles of natural justice. By a
separate Notification No.HMA.224/96/Pt/6 dated 2.7.1996 cancelled
the promotions of the applicants by giving retrospective effect,
directing them t‘o continue as DIG, which post they held prior to
their promotion. The applicants filed representations dated 11.7..1996
to the Chief Secretary., Till the date of filing of th¢ applications,

to the knowledge of the applicants, no action had been taken by

the authority.

7. The applicants also state about the creation of six ex
cadre posts and appointment of -six officers including them. They
have also mentioned in their applications that this order of cancell-
ation was passed solely om some exfraneous considerations. The
applicants, however, have not clearly. stated what the extraneous
considerations were. The applicants also defend the action of the
earlier Government in creating :the posts under proviso to Rule
4(2) of the Assam Police Service Cadre Rules. They have highlighted
the fact that the action taken against ‘them were absolutely malafide
and cannot sustain in law, This, according to the applicaﬁts, was'
.done by the present Government just to take revenge of their
couragious activities in controlling insurgency and tackling the law
and order problem in a firm way. It is further stated that the entire
actions regarding cancellation of their appointment to the ex cadre
posts of IGP was not only illegai and arbitrary, "but were actuated

by malafide intentions of some of the officers.

8. The respondents have also entered appearance in this case
and the respondent Nos.1l, 2 and 3 have filed written statements.

In their written statements these respondents have disputed the claim



of - the applicants. Accordin'g to them V‘the‘ applications =

were not maintainable as the "applicants had no right to the ex
cadre posts of IGP. The respo‘ndénts have further stated that ‘the
applicants were not qualified to be promoted to IGP, inasmuch as
they did not complete the requiréd number of years for promotion
to the rank of IGP. Thus the appointment of the épplicants to the
post of.I(,}P, was contrary to law and in violation of the guidelines
of the ﬁnion Home Ministry. Besides, IPS of Assam and Meghalaya
is a 'Joiﬁt Cadre. Therefore, in order to 4promote some members
of the cadre, the Joint Cadre Authority ought to be consulted.
HoWever, this was not done in the instant cases. The respondents
have also taken various leéal grounds in the written statement to

justify the action of the respohdents in cancelling the order of promotion.

9. We have heard Mr B.K. Das, learned counsel for the applicant
in 0.A.N0.236/96, and Mr N. Dutfa, learned counsel for the applicant
in 0O.A.No0.261/96. We have also heard Mr P.G. Baruah, learned
Advocate General, Assam, and also Mr S. Ali, learned Sr. C.G.S.C.,

~ appearing on behalf of the respondents in both the cases.

10. Mr B.K. Das, learned counsel for thé applicant, A.K. Roy,
in 0.A.No0.261/96, urged before us that the order of cancellation
of the appointment of the applicant was bad in law on the ground
that the order was passed on extraneous considerations and . besides,
the actions of the Government had been actuated by malafide.
intention. These actions were taken in unholy haste solely on a
note submitted by the then Legal Remembrancer. While highlighting
these poiht he bad drawn our attention to the date which was
immediately after assumption of power by the new Government.
His further submissions were that such similar action had been taken
against the.applica'nt when this Government came to power in 1985.
On the earlier occasion departmental proceedings had been initiated
against this applicant 'on some vague and baseless charges. However,

it had to be dropped without taking any action. The learned counsel

refuteSeeseeseees
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refutes the opinion of the Legal Remembrancer, which according
to the' counsel was the basis of the impugﬁed order of cancellation.
According to the learned counsel the order of cancellation was
passed on three grounds, nameiy, (1) Proviso to Rule 4(2) of the
IPS (Cadfe) Rules 1954 read with IPS (Pay) Rules, 1954, had been
violated before passing the order. As the said posts were created
on the proposal of the DGP, according to the learned counsel, the
Legal Remembrancer overlooked the principle of the concept of
the cadre and ex cadre‘posts. The learned counsel had drawn our
attention to tt-le All India Service Manual at page 995 and IPS (Pay)
Rules at; page 873. By making such sﬁbmission the learned counsel
stressed that the Legal R_emembrancer had failed to apply his mind
properly and fairly while recommending review of thevwhole matter.
The opinion of the Legal Remembrancer was misconceived and

unsustainable inasmuch as the ex cadre posts had been created with

the concurrence of the Finance Department.

11. .The learned counsel also wanted to ifnpress upon us by
saying that eéven éfter furnishing suéh notes in records, the
Government had recently appointed IGP' in those ex cadre posts.
The opinion of the Legal Remembrancer to the effect that the
joint ‘Cadre Authority ought to have been consulted was also not
sustainable inasmuch as there were no such rule. Even if such rules
were there these could not be of a mandatory nature. The learned
counsel further submitted that the report of the Legal Remembrancer
was promptly accepted without proper application of mind. It was
done in unholy haste. The learned counsel also submitted that the
impugned notification had been passed in total disregard to the
princi'ples of natural justice. In this . connection the learned counsel
have placed reliance oni catena of decisions. Relying on such decisions,
the learned counsel submitted that even in z;d hoc promotion the
reversion was not valid if such reversion had not been based on
any reasonable ground.  The drastic steps of reversion taken by the

Governmenteeeeesses



Government was absolutely unknown in any administrative actions.
There' was no such precedence in Assam Police regarding ex cadre
posts. The learned counsel further submitted that even the Legal
'Remembraﬁcer'had admitted that Rule 4(2) of the IPS (Cadre) Ru;es,
1954, empowered the‘ State Government to add one or more posts
for a period upt(; one year to the cadre. This showed that any number
of posts could be created for that period. Under the said rule,
according to the learned counsel, no restrictions had been imposed
to the State Government with the only exception that if it had
to last for more than one year, the Central Government's approval
would be neceséary. In the instant case the time limit was only
one year and it had not exceeded. The. learned’ counsel further
submitted that the written statement filed by the r'espondents had cliearly
in‘dicate'd that there had already been four = excess posts and with
the additionl of the new promotees the excess comes to ten. The
Government bf India, While exercising its power under Rule’4'(e)
had not disapprqved the excess so that the appliéant had to be
revérted. It was further highligﬁted that even assuming\that there
was .over ut»i‘lisation‘o\f the posts, in that case ‘the reversion ought
not to have been confined with the six persons only. "But the
‘Government, in its best wisdom, decided to revert only those who
were appointed later without disturbing the other officers who had
been appointed in excess. of the quota. This, according to the learned

counsel, was a clear violation of the equality clause of the

Constitution.

12, Regarding the Joint Cadre A'uthqrity, the learned counsel
also submitted that such consultation was not prevalent. In the
past also the Government promoted without the approval of the
Joint Cadfe AutAhority. Regarding the guidelines the learned counsel
submits that the sixteen years rule was névef adhered to,.and there-

fore, it became a professed norm of the Government.
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13. Mr N. Dutta, 1learned counsel appearing on
behalf of the applicant, T.P. Chakraborty, in
0.A.N0.236/96, submitted that there had not beén any
violation‘of the ekecutive business as because the Home
Secretary was not consulted. In that regard he referred
to Rule 26(6) and Rule 32(A)(b). But the Chief Secretary
had the power and the Chief Minister was also the Home
Minister at that time. The learned counsel also submitted
that there was violation of lRule 4(2) of IPS (Cadre)
Rules and Rﬁle 9 of IPS (Pay) Rules. Under the second
proviso of Rule 4(2)»of IPS (Cadre) Rules, 1954, State
Government had the power to create ex cadre posts for a
period not exceeding one year and therefore, the posts
were created rightly. The learned counsel further
submitted that certain guidelines of mandatory néture had

been violated.

14, Mr Dutta while refuting the charge that in order

to get promotion to the post of IGP a person is to remain

as DIG for a particular period, submitted that this
guideline was not mandatory. He also pointed out the
decision of the Full Bench in Bhupinder Singh -vs- Union
of India and others reported in 1991(16) ATC 104. As per
the guideline one was required to serve for sixteen years
but this was struck down in that case. The applicants had
completed fourteen years. The learned counsel further
submitted that the consultation of the Joint Cadre
Authority was also not necessary as per Rule 11(A) of the
Cadre Rules in respect of officers of the Assam Wing. He
had also drawn our attention to the Schedule to the IPS
(Fixation of Strength) Regulations, 1955, so far Assam and
Meghalaya were concerned. In this connection he invited
our attention to the written statements. According to him

there had already been some excess ex cadre posts created

before........
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before the six posts were created. Therefore, according
to the learned counsel if some persons could be absorbed
in ex cadre posts in excess then there should be no

reason to cancel the present six ex cadre posts.

15. The learned counsel also submitted that the order
was not reasonable. According to him the authority did
not address itself to the relevant matter and in fact
totally excluded the same and irrelevant and extraneous
matters were taken into consideration. Therefore, the
action of the respondents was illegal and arbitrary. He
referred to a judgment of the Hon'ble Gauhati High Court,
Subash Project and Marketing reported in 1994(2)GLR 183
and also to a judgment of the Apex Ceurt, Dwarika Prasad
"Sahu =vys- State of Bihar, reported in AIR 1975 (SC) 134.
16. Mr P.G. Baruah, learned Advocate General, Assam,
"on the other hahd, submitted that the action of the
Government was just and proper because the Government
noticed certain irregularities in creating the posts. The
learned Advocate General also submitted that it was not a
-case of setting aside the appointment of the applicants,
but the cancellation was for review of the orders of
promotion of the‘ applicants andl other officers. The
Government found that some mandatory provisions haa not
been complied with before creation of the said six ex cadre
posts. The learned Advocate General went to the extent of
saying that posts, in fact, were non existent at that
time in the eye of law. He also submitted that there Qas
no comparable or objective assessment at the time of passing
the orders of promotion. He drew our attention to a
circular issued by the Ministry of Home Affairs wudner
No.MHA.6/9/63-AIS dated 9.2.1995. He had also invited our
attention to the guidelines dated 29.12.1990 produced
before us. In.the present facts and circumstances of the

cases there was no violation of the principles of natural
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justice. In this connection he had drawn our attention to

the decision of the Apex Court, State Bank of Patiala and
others -vs- K. Sharma, reported in AIR (1996)SC 1669. He
also invited our attention to another decision of the
Apex Court, M. Venkateswarlu and others -v- Government of A.P.

and others, reported in (1996)5 SCC 167. He had also drawn

our attentlon to a portlon of the records.

17 On the r1val contentlons of the learned counsel
for the parties, now, the questions that fall for

determination are as follows:

i) Whether the impugned Notifications dated 29.6.1996
and 2.7.1996 can sustain in law.

ii) Whether the action of the respondents and other
officials of the Government were actuated by

malafide intentions.

18. Point No.l

The4relevant records have been placed before us.
We have perused the same. From the records it appears that
by Notification dated 8.3.1996 both the applicants,
Shri T.P; Chakraborty and Shri A.K. Roy:, were
promoted to the rank of IGP in the pay scale of Rs.5900-
7000 per month. The applicant Shri T.P. Chakraborty
was posted as IGP Police Reorganisation, with
headquarters et Guwahati with effect from the date
of faking over of charge. The applicant Shri A.K.
Roy was, similarly; posted as IGP Law and Order with
headquarter at Guwahati, with effect from the date of
taking over of charge; On 6.3.1996, Shri R. Das, the
then Director General of Police put up a confidential
note to the then Chief Secretary. Shri A.
Bhattacharjya referring to his earlier note dated
2.2.1996 regarding creation of posts and upgradation of
officers to the rank of IGP. This note was a
modification of the earlier note. From the note it

appears that till 6.3.1996 the aforesaid six posts had
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not yet been created. On 3.2.1996 the said Director
General of Police, Shri R. Das, also wrote a
confidential letter No.C.47/88/Vol.l/66 dated 3.2.1996
suggesting creation of a post of IGP and Additional
Director General of Police (ADGP for short). On the
subsequent day the then Chief Secretary put up a note
before the Chief Minister  stating »that it was
necessary to create some temporary ex cadre posts at
the 1level of IGP pending the cadre ireview and
occurrence of regular vacancies. In his note he stéted

‘as follows:

«es.s..In giving effect to the proposal

above, it would be necessary to create

some temporary ex-cadre. posts at the

level of the IGP pending the cadre review

and occurrence of regular vacancies. With

the approval of CM, Personnel and Finance

Departments would be moved to agree to

the creation of these posts till 28.2.97

for the present."”
On the next day, the note sheet further indicates, the
Secretary (Personnel) agreed to the proposal in
principle pending formalities to be completed. On the
same day, i.e. 8.3.1996, a note was put up before the
Secretary (Finance) and on receipt of the said note
the Additional Secretary (Finance) informed that
Finance department agreed as endorsed by the Chief
Secretary keeping in view of the advice dated 8.3.1996
of the Personnel (A) Department. The record, however,
does not show any further order and the order of
appointment by Notification dated 8.3.1996 was issued.
The record also does not disclose whether all the
necessary formalities had been complied with. In all
probability the necessary formalities had not been
complied with in view of the fact that the note was

put up on 7.3.1996 and the notification was issued

on8.3.1996. Meanwhile, thére was a change in the

Ministry..eceeeee.



Ministry and the Chief Minister of the new party;,
after coming into power, wanted to know about the
legality in making the appointments and that too in
such a..hurry. The opinion of the Legal Remembrancer
was also - sought for. Later, on 12.6.1996 the
Commissioner and Secretary, Home and Political
Department, rput up a note to the Additional Chief
Secretary (Qho was 1in charge }of Home and Political
Departments). 1In the said note the Commissioner and
Secretary, .Home Department, intimated that six
persons had been promoted to the rank of IGP on the
initiation of the then Cﬁief Secretary, Shri A.
Bhattacharjya and DGP, Shri R. Das. In the note it was
also mentioned that on 8.3.1996 the then Chief
Secretary made some comments that some IGP promotions
need to be done on that day itself. On that day

itself, he also came to know that the Deputy Secretary
had already issued _ofders for appointment. He felt
that this was done just to favour the applicant, Shri

A.K. Roy) but he could not prevent the irregularities.
He also mentioned in his note that one officer, Shri
Deshmukhya-of 1980 batch who was above.the applicant,
Shri A.K. Roy, had not‘been considered for promotion
and/ no reason had been recorded. He further stated
that there was nothing on the record to show that the
Personnel Department | or the Finance Department
conéidered the proposal for creation of posts, which
according to him was in violation of Rule 9 of the IPS
(Pay) Rules. The Commissioner also mentioned in his

note that as per IPS (Pay) Rules ex cadre posts should



not exceed the deputation quota of the cadre. In fact,
the deputation quota had already been exceeded in
creating ex cadre posts at various times. Therefore,

according ﬁo him, creation of such posts without rev%fw
was unwarranted. He suggested in his note that the
opinion of the Legal Remembrancer should be sought for
and the matter might be proceeded accordingly. He

suggested that the opinion ought to be sought from the

Legal Remembrancer on the following points:

"(1) The procedure followed by the Chief
Secretary to promoting these officers by
opening a file in his own office.

(2) Whether these promotions violate the Rules
of creation of Ex-Cadre posts.

(3) Whether <consultation of Joint Cadre
Authority was necessary as these
promotions will have significant affect on
‘the Cadre Management of Meghalaya wing of
Assam-Meghalaya Cadre of IPS.

(4) Whether this has violated any existing

' Rules of Executive Business as this file
was not routed through the Secretary of
the Deptt. at any point of time.

(5) The very propriety of handling of this
case by the Chief Executive of the
Administration, the way he handled."

Yet another note was put up by the Commissioner and
Secretary, Home and Political Departments, to the
Chief Seéretary stating, interalia, that a letter
dated 5.6.1996 from the Ministry of Home Affairs was
received regarding promotion of IPS officers in Assam.
The Ministry of Home Affairs had informed that the
promotion of IPS officers of the 1980 batch was in
violation of the guideiines issued by them and wanted
to know the reason from the Government for not
following the guidelines issued by the Ministry of
Home Affairs. Accordingly the Legal Remembraﬁcer's
opinion was sought for. In the note sheet we find the
opinion of the Legal Remembrancer. In his opinion the

Legal..coeeen



Legal Remembrancer stated as follows:
".e......the creation of six Ex Cadre
posts of IGP's rank was proposed 1in
violation of the second proviso to Rule
4(2) of the IPS (Cadre) Rules, 1954 read
with Rule 9 of the IPS (Pay) Rules,
1954."

The Legal Remembrancer further opined that:
"eesseesSuch appointmént by the State
Govt. without approval of the Central
Govt. violates the rules.”

The Legal Remembrancer also stated as follows:

"Further, promotion of Assam Cadre
Officers of 1980 batch of IPS, who have
not completed the minimum stipulated
years of service as prescribed under the
guidelines issued by the Union Home
Ministry, to the posts of IGP's rank in
the instant case constitutes violation of
the said guidelines; for which the
Central Govt. have already called for an

explanation from the Govt. of Assam vide
" S1.15/c dated 05-06-96."

The Legal _Remembrahcer also opined that the Joint
Cadre Authority ought to have been consulted. He
further stated that the file dealing with the
promotion of the six officers to the rank of IGP was
not routed through the official head‘(Commissioner &
Secretary) Home at the relevant time) of the
administrative depaftment (Home). According to the
Legal Remembrancer this élso violated the Assam Rules
of Executive‘Busihess, 1968, particﬁlarly, the Rules
4, 6 and 55 thereof. He furthér stated that under Rule
4, the business of promoting the six Police Officers
should have been transacted in the Home Department.
Under Rule 6 the Commissioner and Secretary, Home
Department, in his capacity as official head of the
Administrative Department should have been allowed to
'deal with this matter, who was made responsible in the

proper transaction of business in the Home Department
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under Rule 55. According to the Legal Remembrancer the
whole process was completed in the absence of the
Commissioner and Secretary. . The Legal Remembrancer
further stated that the Deputy Secretary of the Home
~ Department for the first time came to know about this
matter on 8.3.1996 when the then Chief Secretary
directed him to issue orders. The Legal Remembrancer

stated as follows:

".......The Deputy Secretary, Home just
signed the draft Notification dated
08-03-96 at Sl1. 8/c-9/c and issued the
same promoting the six officers to the
non-existent posts of IGP's rank in
pursuance of the Chief Secretary's
orders as aforesaid.”

The Legal Remembrancer had also pointed out various
irreqularities and that it was also done in great

hurry totally ignoring the formalities necessary.

19. The Legal Remembrancer's opinion was put up on
25.6.1996vand on receipt of the same on 29.6.1996 the
Additional Chief Secretary suggested for cancellation
of the Notification dated 8.3.1996 and accordingly the
impugned orders“were passed.

20. Mr B.K. Das, learned counsel for the applicant
in 0.A.N0.236/96 and Mr N. Dutta, learned counsel for
the applicaﬁt in 0.A.No0.261/96 submitted that this was
done without affording any reasonable opportunity.

Mr Das very strenuously argued that the impugned
notifications cancelling the promotion of the
applicant: was coﬁtrary to the rules and in utﬁer
violation of the principles of natural justice.
Accoraing to him there was ne violation of the proviso
to Rule‘4(2) ef the rules. In fact the rules had been

violated..ecee.n
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violated earlier by promoting some officers of the IPS
Cadre. Mr Dutta submitted that the IPS Cadre Rules, if
it had to be adhered to, then it exceeded the 1limit
long before the promotions given to the applicants
alongwith four other officers. However, the Government
instead of disturbing others simply cancelled the
appointment of the applicants and four others by the

impugned notifications.

21, The IPS (Cadre) Rules, 1954 (Cadre Rules for
shbrt) was made by the Central Government in exercise
of the powers conferred by sub-section (1) of Section
3 of the All 1India Services Act, 1951, after
consultation with »thev Governments of the ' States
concerned. Rule 4 of the said rules deals with the
Cadre strength.rUnder the said rule the strength and
composition of each cadre shall be as determined by
regulations made by the Central Government in
consultation.with the State Governmenfs in this behalf
and until such regqulations are made it shall bé as in
force immediately before the commencement of these
Rules. Rule 4(2) réquires the Central Government to
re-examine the strength and composition of each such
Cadre at an interval of every three vyears, 1in
consultation with the State Government or the State
Governments concerned, gnd make such alterations as it
deems necessary. However, as per the first provisé the
Central Governhent, in spite of the rules, has power
to alter the strength and composition of any cadre at
any time. The second proviso to the said rules‘says
that the State Government concerned may add for a
period not exceeding one year and with the approval of
the Central ‘Governmént for a  further period not

exceeding two years, to a State or Joint Cadre one or



more posts carrying duties or responsibilities of a
like nature to cadre posts. There is also a Government
of 1India's decision issued under G.I.M.H.A. letter
No.6/9/63-AIS (I) dated 9.2.1965. As per the said
decision . Rule 4 (2) of the Cadre Rules, Government

decision is as follows:

"Both these provisions are
independent of each other and are not
inter-connected. The second proviso to
Rule 4(2) of the Cadre Rules empowers the

' State Government to  make temporary
addition to the Cadre for the period not
exceeding the 1limit indicated therein.
Rule 9 of the  Pay Rules, on the other
hand, provides for the regulation of pay
of cadre officers appointed to non-cadre
(ex cadre) posts. The State Governments
are competent to appoint cadre officers
to such posts under their control to the
extent that the appointments should not
exceed the number of ©posts in the
deputation reserve of the State cadre.
The non-cadre (ex-cadre) posts to which
cadre officers are appointed would not
result in the posts becoming temporary
additions to the cadre within the scope
of the second proviso to Rule 4(2) of the
Cadre Rules."

From this it is very clear that the State Government may,
in case‘of necessityvfor a period not exceeding the
limit indicafed,make temporary additions to the cadre.
However, ‘'the State '~ Government .has power to make
additions which do not éxceed the number of posts in
the deputation reserve of the Siate Cadre. This itself
is clear that though the State Goyernmen£ for very
temporary period is entitled to add ons or more posts
for ; period not exceeding one year by itself and with
the concurrenée of the Central Goverhment for two
years; it must be 1limited to the extent of the
deputation reserve. In the present case the deputation
reserves‘wers two. as admitted by thé learned counsel

for the parties.
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22, Now, admittedly, the applicants and the four

others had been promoted to the rank of IGP 1in

contravention éf the rules. Besides, from the record we

do not find that the proper procedure had been followed.

As per the proéedure the creation of posts ought to have

been made in a manner prescribed, i.e. the matter ought
i

to have been routed through the Commissioner and

Secretary, Home Department.

23. It was argued that the Home Department was under
the then Chief Minister who was also the Home Minister.
Besides, as it was routed through the Chief Secretary

who was in overall charge of all the Departments of the

Government, ana'therefore, bypassing the Home Secretary

would not make: any difference. We cannot appreciate the
argument of the learned counsel in this regard. It is
true that at that material time the Home Department was
under the Chief Minister and the Chief Secretary was in
overall charge of the departments, but that does not
mean that in? certain cases the concerned Secretary
should be byéassed. In thét case it would be 'an
arbitrary action inasmuch as in case of necessity if the
Government wants to favour some officers and that too at
very high levei, may ignore the concerned Secretary. In
our view the ;procedure prescribed that it should be
routed through the Secretary of the particulaf

department should be followed, because that particular

-department normally will know the exact position and

also the problems of the . department. Therefore, if

"it -is routed through the particular . department,

it would be possible for the concerned Secretary to
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point out if there are certain 1acupae. This was not
done in the present case. We feel that the action of the
Government in this matter is contfary to the rules, and
not fair and reasonable, and therefore, it cannot
sustain. The Minister normally acts on the ‘advice of

the Secretary .of the concerned . department. . Merely
because the Cﬁief Minister was also a Home Minister at
the material time and the Home_Departmentvwas under him
that may hot ;mprove the position. When a specific
procedure 1is prescribed by the rule, that procedure

should be followed or not at all.

24.  The next ground taken by the learned counsel for
the applicants, is that' the applicants alongwith
four. others having been appointed by the competent
authority -and they having discharged their duties as
such could not.be reverted to the lower rank without
affording reasonable opportunity of hearing, thaf is
by following the principles of natural justice. To
counter this the '~ learned Advocate General, Assam,
- submitted that the principles of natural justice had no
place here ia the present facts and circumstances of the
cases, inasmuch as the applicants ﬁad no right to the

said posts.

25. Principles of natural Jjustice have an important
place in the administrative law. They have been defined
to mean fair play in action. These'pfinciples constitute
the basic element of fair hearing. An order of an
authority exercising judicial or quasi judicial function
passed in violation of the principles of natural justice

is proeedurally ultra vires and, therefore, suffers from

a jurisdictional error. But while applying the

principles of natural justice, it must be borne in mind
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that these principles are not immutable but flexible and
cannot be put in a sfrait jacket. In the absence of
contrary indication in statute, fairness in action is an
implied reQUirement to protect arbitrary action, more
so, where statute conferszide power with discretion.
This conce?t is also applicable in administrative
action. However, the concept of natural justice is not

a static one, it is expanding every day. The doctrine of

- fairness or the duty to act fairly and reasonably is a

doctrine developéd in the administrative law to ensure
the rule of law and to prevent failure of justice. In
Asstt. Excise Commissioner -vs- Issac Peter, reported in
(1994) 4 scC 104, the Apex Court obserQed that just as
principles of natural 3justice ensure fair decision,

where the function is . quasi-judicial, the doctrine of

-fairness 1is evolved to ensure fair action where the

function is administrative. But it can certainly not be
invoked. to amend, alter or vary}the éxpress terms of the
contract between the parfies. This is‘so, even if the
contract is governed by the statutory provisions, i.e.
where it is a stétutory contract = or rather more so.
Again in Superintendent of Police (C.B.I.) -vs- Deepak
Chowdhury, reported in (1995) 6 SCC 225, the Apex Court
observed that in certain cases which are purely of
admiﬁistrative nature the principles of natural justice

are not required to be followed. -

- 26. In case of a policy decision of Government the

principles of natural Jjustice need not be followed.
Besides, if the State finds that certain actions had
been taken earlier in complete violation of the
prdcedure prescribed the State Government may take up a

decision to review the order passed earlier and in such
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cases also principles of natural justice need not be

followed.

27. In Delhi Transport Corporation -vs- D.T.C.

Mazdoor Congress, reported in 1991(1) Suppl. SCC 600 or

A.I.R. 1991 (SC) 101, the Apex Court observed thus:

"The principle of natural justice or
holding of an enquiry 1is neither a
universal principle of justice nor
inflexiable dogma. The principles of
natural Jjustice are not incapable of
exclusion in a given situation. For
example, Article 311(2) of the
Constitution which essentially embodies
the concept of natural justice, itself
contemplates that there may be situations
which warrant or permit the non-
applicability of the principles
underlying  Article 311(2) of the
Constitution. Reference may be made to
the second proviso to Article 311 of the
Constitution. This Court has also
recognised that the rule of audi alteram
partem can be excluded where having
regard to the nature of the action to be
taken, its object and purpose and the
scheme of the relevant statutory
provision, fairness 1in action does not
demand its application and even warrants
its exclusion. If importing the right to
be heard has the effect of paralysing the

administrative process or the need
for promptitude or the wurgency of the
situation so demands, natural justice

could be avoided."
Reiterating the decision in Tulsi Ram Patel's case (AIR’
1985 SC 1416) the Apex Court further observed as
follows:

"eeee...This Court in Tulsi Ram Patel's

case (AIR 1985 SC 1416) (Supra) had in

terms ruled that not only, therefore, can

the principles of natural justice be

modified but in exceptional cases they can

even be excluded. But the principles of

natural justice must not be displaced save
in exceptional caseS..ceeeecccnn "

28, It is also well established principle of law that
the requirement of natural justice should be tailored to
safequard the public interest which must élways outweigh

every lesser interest. Subject to the requirement of



23 :

273
public _interest which must undoubtedly outweigh the
interest of the association and its members, the
ordinary rules of evidence and requirement of natural
justice must be followed by the Tribunal in making the
adjudication undervthe Act. (See Jamiaat-E-Islami Hind

-vs—- Union of India, (1995) 1 SCC 428). The normal rule

about the applicability of the principle of natural

justice is that wherever it 1is necessary to ensure
against the failure of justice, principles of natural
justice must be read into a provision. Such a course, of
course, 1is not permissible where  the rule excludes,
either expressly or - by necessary intendment, the
application of the principles of natural Jjustice but
iﬁ that event validity of rule may fall for

consideration.

29. It is now well established that the principle of
natural justice in some appropriate cases may be

excluded. In Maneka Gandhi -vs- Union of India, reported

in AIR 1978 SC 597, it was held that if the law .

prescribing a procedure has to stand the test of one or
the other fundamental rights conferred under Article 19
of the Constitution it must fulfil the test of Article 14
whereundef the principle of reasonableness is an
essential element of équality and non-arbitrariness. The
procedure musf be right and. fair and Jjust and not
arbitrary, fanicful or oppresive. Such exclusion is also
seen in proviso 2 to Article 311(2) of the Constitution.
The requirement of reasonable opportunity of being heard
is guaranteed to a civil servant under Article 311(2).
This requirement can also be dispensed with as
incorporated in the second proviso to Article 311(2).
Clause (2) of Article 311 is merely an express statement

Of ceaeees



of the audi alteram partem rule which is implicitly made
part of the guarantee contained in Article 14 of the
Constitution as a result of the interpretation placed
upon it by the decisions of the Supreme Court. However,
Justice Chinnappa Reddy in his dissenting judgment in
Swadeshi Cotton Mills -vs- Union of India, reported in
AIR 1981 (sC) 818 haa summarised that the implications of
natural justice being presumptive, it may be excluded by
express words of a statute or by necessary intendmept.
Where the conflict is between the public interest and the
private interest, the presumption must necessarily be
weak and may, therefore, be readily displaced. In his
dissenting judgment in Swadeshi Cotton Mills (Supra).,
Justice Chinnappa Reddy said thus:

N eeececona The argument of Shri Nariman
would vest in the Government a power to
decide from case to case the extent of
opportunity to be given in each
individual case and, as a corollary, a
corresponding right in the aggrieved
party to «claim that the opportunity
provided was not enough. Such a
procedure may be possible, practicable
and desirable in situations where there
is no statutory provision enabling the
decision making authority to review or
reconsider its decision. Where, there is
a provision in the statute itself for
revocation of the order by the very
authority  making the decision, it
appears to us to be unnecessary to
insist upon a pre-decisional observance
of natural justice. The question must be
considered by regard to the terms of the
statute and by an examination, on the
terms of the statute, whether it is
possible, practicable and desirable to
observe pre-decisional natural Jjustice
and whether a post decisional review or
reconsideration as provided by the
statute itself is not a sufficient
substitute.”

.30. In the present case the Government dec¢ided to

review the policy of the earlier Government and for that
purpose the present Government considered as to whether
the ex cadre posts could be created beyond the prescribed

limit. No right accrues to the applicants in the ex cadre
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posts. The present Government having noticed that the
appointments had been made conttary to . the rules and for
that purpose_the Government wanted to review the legality
and propriety in promoting the applicants and four others
to the rank of IGP without following the procedure
prescribed. This action cannot be said to be caneellation
of the appointmenfs as such on any misconduct or
otherwise. A policy was adopted to see by the Government
that illegality was committed as stated above. Therefore,
vin our opinien for taking up a policy decision to review
‘the entire matter requirement of principles of natural
justice need not be complied with. At the time of review
if tﬁe posts could be created 1legally and if the
applicants were also entitled, surely, they would have
got their jobs.. Therefore, we do not agree with the
learned counsel appearing on behalf of the applicants
that 'the impugned notifications were violative of the

principles of natural justice.

_ Point No.2:
31. In Original Application No.261/96 the applicant,

Shri A.K. Roy, has made severe allegations of malafide.
According to him the ‘entire. action was vitiated by
malafide intention. Therefore, according to him, the
impugned orders of cancellation of his appointment is
liable to be struck down. Sihilar allegations have also
been mede by the other applicant, Shri T.P. Chakraborty
(applicant in Original Application No.236/96).

32. The term 'malafide' means want of good faith,
personal bias, grudge, oblique or improper motive or
ulterior purpose. The administratiVe action must be said
to be done in good faith, if it is in fact done honestly,

whether it is done negligently or not. An act done

honestly......
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honestly is deemed to have been done in good faith. An
administrative authority must, therefore, act in a bona
fide manner and should never act for an improper motive
or ulterior purposes or contrary to the requirements of
the statute, or the basis of the circumstances
contemplated by lew,'or'improperly exercised discretion
to achieve some ulterior purpose. The determination of a
plea of. malafide involves two questions, namely

(i) whether there 1is a personal bias or an 'oblique
motive, and (ii) whether the adﬁinistrative action is
‘contrary to thelobjects, requirements and conditions of a
valid exercise of administrative power. Malafides are
essentially questions of fact and they have not only to
be alleged, but has also to be supported by'the relevant
materials. The allegations of malafide must be proved.
Mere assertion or ~a vague or bald_ statement .is not

sufficient. It must be demonstrated either by admitted or

proved facts and circumstances obtainable in a given

case. If it is éstablished that the action has been taken
malafide for any such considerations or by fraud on power
or celourable exercise of power, it cannot be allowed to
stand. In Sardar Partap Singh -vs- State of Punjab
reported in AIR 1964'(SC) 72, the Apex Court observed as
follows: ' l

Y eeesees In the case before us it is common
‘ground that it was the Chief Minister who
was incharge of the Health Department in
which the appellant was employed and it was -
therefore the Chief Minister as the
Minister in charge of that portfolio who
initiated these proceedings, though the
formal orders of the ministry were issued
by the Secretaries et., of the Department -
in the name of the Governor. For the
purposes of the present controversy the
functionary who took action and on whose
instructions, the action was taken against
the appellant was undoubtedly the Chief
Minister and . if - that functionary was
actuated by mala fides in taking that
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action it 1is clear that such action would
be wvitiated. In this context it is
necessary to add that though the learned
Attorney-General at first hinted that he
would raise a legal contention, that evenif
mala . fides were established against the
Chief Minister still the impugned orders
could not be set aside, he did not further
pursue the matter, but proceeded, if we may
say so rightly, to persuade us that mala
fides: was not made out by the evidence on
record. Such an argument, if right, would
mean that even fraud or corruption leaving
aside mala fides, would not be examinable
by a Court and would not vitiate
administrative orders......."

Again 1in Express Newspapers Pvt. Ltd. and others -vs-
Union of India and others, reported in AIR 1986 SC 872,
The Apex Court observed thus:

"Fraud on power voids the order if
it is not exercised bona tide for the end
design. There 1is a distinction between
_exercise of power in good faith and misuse
in bad faith. The former arises when an
authority misuses its power in breach of
law, say, by taking into account bona fide,
and with best of intentions, some
extraneous matters or by ignoring relevant
matters. That would render the . impugned act
or order ultra vires. It would be a case of
fraud on powers. The misuse in bad faith
arises when the power is exercised for an
improper motive, say, to satisfy, a
private or personal grudge or for wreaking
vengeance of a Minister as in S. Pratap
Singh v. State of Punjab, (1964)4 SCR 733:
(AIR 1964 SC 733). A power is exercised
maliciously if its repository is motivated
by personal animosity towards those who are
directly affected by its exercise. Use of
a power for an 'alien' purpose other. than
the one for which the power is conferred is
mala fide use of that power. Same is the
position when an order is made for a
purpose other than that which finds place
in the order. The ulterior or alien
purpose clearly speaks of the misuse of the
power and it was observed as early as in
1904 by Lord Lindley in General Assembly of
Free Church of Scotland v. Overtown, 1904
AC 515, 'that there is a condition implied
in this as well as in other instruments
which create powers, namely, that the
powers shall be wused bona fide for th
purpose for which they are conferred."

In the same judgment, the Apex Court further held

M e eaeeen For purposes of the present
controversy;, the functionary who took
action and presumably on whose instructions
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the impugned notices were issued was no one
than the Lt. Governor of Delhi who,
according to learned counsel for respondent
1, could not usurp the powers and functions
of the Union of India in relation to the
property of the Union and therefore had no
functions in relation to the 1lease in
question. It seems that the Minister for
Works & Housing was taking his orders from
respondent No.2. The dominant purpose which
actuated respondent No.2 in initiating
governmental action was not so much for
implementation of the provisions of the
Master Plan or the Zonal Development Plans
framed under the Delhi Development Act or
the observance of the relevant Municipal
Bye-laws under the Delhi Municipal
Corporation Act, but to use these .
provisions for an ‘alien' purpose and 1in
bad faith i.e. for demolition of the
Express Buildings with a mark of
retribution or political vendetta for the
role of the 1Indian Express during the
period of Emergency and thereafter and
thereby to bring about closure of the
Indian Express. If the Act was in excess of
the power granted to the Lt. Governor or
was an abuse of misuse of power, the matter
is capable of interference by the Court."

The Supreme Court in State ot Bihar -vs- P.P.

P.P. Sharma, reported in 1992 Supp (1) scC 222,
held that | the administrative authérity has wide
discretion, but actiOns when taken malafide gets
vitiated. It was further held as follows:

[ ..Public administration cannot be
caried on in a spirit of judicial
detachment. There is a very wide range of
discretionary administrative acts not
importing an implied duty to act judicially
though the act must be done in good
faith ~to which 1legal protection will
be accorded. But the administrative act de
hors Jjudicial flavour does not entail
compliance with the rule against interest
and likelihood of bias. The administrative
authority 1is free to act in its discretion
if he deems necessary or if he or it is
satisfied of the immediacy of official
action on his or its part. His
responsibility lies only to the superiogs
and the Government. The power to act in
discretion is not power to act adf
arbitrarium. It is not a despotic power,
nor hedged with arbitrariness, nor ’legal
irresponsibility to exercise discretionary
power in excess of the statutqrx ground
disregarding the prescribed conditions for
ulterior motive. If done it brings the
authority concerned in conflict with lay.
When the power is exercised mala fide it

undoubtedly.......



undoubtedly gets. vitiated by colourable
exercise of power. : '

"Malice in law could be inferred from
doing of wrongful act intentionally wihtout
any just cause or excuse Or without there
being reasonable relation to the purpose of
the exercise of statutory power. Malice in
law is not established. from the omission to
consider some documents said to be relevant
to the accused...ccesecasss

32. er'B.KQ Das, learned counsel for the applicantin
O.A.No.26l/96, had also strenuously argﬁed on this point.
This argument was also adopted by Mr N. Dutta, learned
counsel for the applicant in 0.A.No.236/96. In para 6.3
of the original application No.261/96, - the ‘applicant,
Shri A.K. Roy, has-given details whereby he wants to show
that the entire astion of cancellation of the promotion
was vitiated by malafide intention. In the said paragraph
he has stated that because of his ability, the Government
posted him in the most "difficult districts and he
discharged his duties, which action dissatisfied some
political and student leaders who found it difficult to
achieve their narrsw political aims and these leaders
came out 6penly through press and postering and by other
means including rallies demanding action against him and
these people being dissatisfied with his works took
advantage of the'change of Governﬁeﬁt and influenced the
Government machinery to harass tﬁe applicant and in doing
so they influenced the Government machinery to initiate a
departmental proceeding on some false charges whicﬁ
ultimately failed. He used to receive anonymous phone
calls threatening to teach him a good lesson alleging
that he went against their personal interest. He also
attacked the thes Legal Remembrancer. According to him
the Legal Remembrancer gaveb his report against the

applicant under the influence of the Government as he was

AambitioUS.eececosese



ambitious of his future prospects. The proposal for review
made by the Legal Remembrancer was approved by the

Additional Chief Secretary on the same day and immediately

" he passed the order of cancellation of his appointment.

33. From thev above averments made by the applicant,
Shri A.K. Roy, it only appears that he was a capable
officer and he dealt with tﬁe law and order problems
efficiently which antagonised some of the members of the
political party and also student organisations and because
of this with the change of power they took the advantage by
influencing the new Goverhment. These averments, 1in our
opinion, are not enough to come to a conclusion that the
order of cancellation of his pfomotion was actuated by
malafide intention of any oblique purpose. As held by the
Apex Court the allegations of malafide action has to be
proved. These vague and bald averments made by the
applicant, in our opinion, cannot indicate that the order
of cancellation was on the basis of malafide intention.
This applicant had also made an ,éverment that the then
Legal Remembrancer gave his opinion without any basis with
the sole idea of his future prospects in the service. There
is nothing on the record to show that such report was given
for that purpose. We have looked into the report. The
report. of the Legal Remembrancer indicates that he had gone
through the various provisions of the‘relevant rules and
the surréunding circumstances. It 1is really unfortunate
that the aSplicant had made such Aaspersions to a high
official of the Government without any basis or without
making any attempt to prove the allegations. The applicant
has not made those ©officers, including the Legal
Remembrancer parties to the case. Besides, the applicant
had made the allegations of malafide without any proof. In
our opinion this ought not to have ©been done by

the applicant who is ©placed in a very high position



position of a disciplined department. We hope and
trust, in future, the applicant may not make such
aspersions to another high officer without there being
any basis. When we asked Mr B.K. Das, learned counsel
for the applicant, Shri A.K. Roy, about the basis of
the averments that the then Legal Remembrancer
submitted the report with the sole idea for'his.future
prospects in his service career, the learned counsel
‘for the applicant could not show anything in this
regard. The applicant in 0.A.No0.236/96, Shri T.P.
Chakraborty, however, did not make such strong
allegations against the officers. Aﬁ any rate, on going
through the averments made.on the point of malafide we
find that there isjnot sufficient materials before us
to come to a conclusion. that the entire action was
vitiated by Ahalafide intentibn. Therefore, the

applicants fail on this ground also.

34. Taking into consideration the entire facts as
stated above we are of the opinion that the Government
thought that the promotions given to the‘six officers
were not in accordance with the provision of rules.
According to the Covernmen£ the creation of the ex
cadre posts was beyond the limit. It 1is true as
.submitted by the learned counsel for the applicants and
not opposed by the 1learned Advocate General, Assam,
that the 1limit had already exceeded prior to the
promotions givén to the applicants and four others.
That, however, does not mean that such illegal
procedure should be allowed to continue. At least this
was the view of the present Government. This may be
taken as a policy decision to which this Tribunal may
not interfere with. The learned Advocate General had

submitted......
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submitted that the Government only wanted to review the
entire actions for which the impugned orders had been
passed. On the face of it and on the basis of the reports
given by the Legal Remembrancer, prima facie, the
Government was satisfied that the creation of the ex cadre
posts was not as per rule aﬁd that is why the impugned

orders had been passed. The learned Advocate General

-further submitted that it was nothing but a review of the

entire .matter. Therefore, we 'do not find anything wrong
in it. If on review the Government finds that the creation
of such posts is possible as per rule, surely, the case of
the applicants will be considered. As submitted by the
applicants they are efficient, hones and capable officers,
if that be so, there is no impedimeht for them to occupy

the promotional posts.

35. In view of the above we do not find any merit in
the applications. Accordingly . wé dismiss both the
applications. However, the respondents may review the
entire matter regarding promotion of the applicants by
creating the ex cadre posts. If on review it is found that
the said ex cadre posts could be created as per rule, the
respondents shall consider the case of the applicants and
if they are found suitable for promotion they shall be
given promotion strictly in accordance with rules. While
reviewing the matter by the respondénts they shall not be

guided by any of our observations made in the order.

36. In the facts and circumstances of the case we make

no order as to costs.

( G. L. SANGEYINE ) ( D. N. BARUAH )
MEMBER /(A) VICE-CHAIRMAN
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IN THE BENTR@LﬁADMINISTRATIVE TRIBUNAL : GUWAHATI

RENCH

0.A. NO. f2»254; OF 1996,

BETWEEN

1. Tara Prasad Chakravarty (IFS)
Inspector General of FPolice (R),
Assam (nmw r@vértad) pregenfly
.raﬁiding in Ulubari, Guwahati-7, .

ASSAM .

“wwe APPLICANT.. .
~QAND~

1. SBtate of ﬁsgam:-}g ,
Lapppented by fh Lhief -Secrt -
f Gov? /455 add Ol W '

2. Commissioner % Secretary
to the vat, of Assam Home
and Political Department,

- Dispur.

///ﬁdfﬂiractur General % Inspector

General of Folice, Assam,

Ulubari, Guwahati.

4. Secretary to the Govt. of
CIndiag Ministry of Home

Affaira, New Delhi.

/5/ Beei 2.0, Misee, R&.G.
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Additional Chief Secretary
to the Govt. of Assam,

Dispur.

. » «RESPONDENTS.

2. DETAILS OF AFFLICATION

Farticulars of the order against which the

application is made -

il Notification No. HMA.224/9&6/1&(e) dtd.

29.46.96 issued by the Deputy Secretary to the Govt.

of Assam,Home (A)Department, Dispur.

ii) Natification No. HMA.22/96/Ft/&(e) dated

5.7.96 issued by the Secretary to the Govt. of Afssam,

.
B ]

" home etc. Department, Dispur.

4, JURISDICTION OF THE TRIBUNAL

The applicant declares that - the subject
matter of the order impunged in this case is within
the jurisdiction of the Hon'ble Tribunal.

S N

oo 0 A TR SR ¢

-_ThEv applicant declares that there is no
remedy available to the applicant under the service

rules for redressal of his grievances and as such the

Contd...2.
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bar provided under Section 21 of the Administrative

Tribunal Act, 1983 is not applicable in the instant

Case.

&. FACTS OF THE CABE -

i. . Thai the - applicant who w&a ~working . as
Deputy Inspector of Folice (Réorganisatidn) ABSam Was
by ’order dtd. 8.%.96 was promoted to the rank of
Inspector Ganaral of Folice, Reorganisation, Assam

with Headguarter at Guwahati .

B

2. : . That the applicant has an unblemished
sprvice career and his proficiency in  tackling law

and order and curbing insurgency brought him wvarious

distinctions inicuding the Indian Police Medal for

meritorious service on the occasion of Republic  Day,

) ' - _ _
1987 Govern@s Gold Medal for oustanding service in
1991 and President Police Medal for Distinguished

service on the occasion of Independence 1994.

3. - That to combat the recent growth of vio-

tai

lent activities and to arrest the increasing rate of

drug  trafficking and other unlawful activities in-
cluding insurgency through eut the State of Assam,

the Govt. of Assam inexercise of its own power and

under the Second proviso to Rule 4(2) of the I.F.8.-

(Cadre) Rules 19594, created the following é& (8ix) ex—

cadre posts in the rank .of Inspector General of

Contd...4.



Folice for a period upto 28.2.97 with effect from the
date of entertainment in the scale of pay of Rs.

GR00-HT700 vidé Govt. notification No. HMA. 178/96/4

dated 6.5.96.

1. Director Frosecution -= 1.
2. 1.6.F. (0.8.D.) - 1.

e 1.6.P, (Re-Organisation) ~ 1.

4. 1.P.G. (Wstern Range) - 1.
5. I.6.F. (Eastern Range) ~ 1.
6. 1.G.P. {Law and Order) .~ 1.

ht 61

Copy of the aforesaid Govt. natiFica*
tion dated 6.5.96 is annexed as Annesx-

ure A to this application.

4, That the applicant along with the folow-

ing 5 (five) D.I1.G. of Police were bromuted to the
rank of 1.6.FP. on being selected on the basis‘ of
merit and with due regard to seniurity. They were
posted in the following places as shown against their'
names by six Govt. notifications vide No.CS8 (Con)

1/96/8 to 8 (f)dated 8.3.96.

S 1. 8§ri ALK.Sahu I.P.S. Director ., Prosecution

Contd...5.



2. 8ri Subhash Goswami IPE GFFiaef on Special Duty.
in the rank of I1.G.P.
3. 8Bri D.K.Pa{hak,IPS 1.6.F.Eastern Range.
4. Bri R.kumar, IPS. I.G.F. Western Range.
é. Sri T.P.Chakravarty,IF8 I.G.F. i/c.Raurgéniﬁatimn
6. Sri Q.E.Rny,.iPB 1.6.F. Law and other in-
fpplicant S charée, Lentral Western

Range, Guwahati.

A copy of the Bovt.notification dated
8.%.96 and jmining report is annexed as

Annexure — B and Ri respectively.

S That on being appminﬁed on promotion as
1.6.F. (Re-Organisation) Assam, Guwahati, the appli-
cant joined the said post on 8.3.96 and worked as
such til1)l  19.5.946 when by notification vidé Govt.
Memo  No. HMA.280/94/28 ét 20th May 1996 was trans-—
ferred and'pmatd»as Inspector. General of Police in
charge of Central Western Range, Assam and was paid

his regular pay as envisaged under the rules.

A copy of the notificatin dtd. 20.35.96
and payslip is annexed as Annexure-

~and D respectively.

&. : - That the . applicant states that the six -
poste of 1.G6.P. ganctianed‘tempcrarily by the Govt.
of Assam Qide ité notification dated 6.9.96 were
created onthe basis of a formal proposal sent by the

D.G.F., Assam and after an objective assessment of
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. the nature | of the duties and responsibilities at— -

tached to the pest in comparison- to those attached to
the cadre Q'Et% and the same are within the limits
provided und@r the Indian Police Service (Fixatién of

cadre strength) Regulatin, 1985 and the Indian Folice

- Service (Cadre). Rules, 1954. It is pertinent to

mention here. that  the I1.F.8. (Fixatin of Cadre
Qtrahgth) Regulation, 19385 earmarks 42 number of

posts in the rank of 8.F. /Addl. §,P./Commandant etc.

for the Assam Cadre of I.P.S5.and out of which only 34

officers are available and out of those 34 posts 9

officers are pusted against the non—cadre posts like.
Foreigners Registration Officer (FRRO) Commandants af

the ALP.T.F., Superintendents of Folice Bovrder,

Superintendent of Police of the newly created dig-

“tricts etc. and therefore there was  no over

wtilisation of the ex-cadre posts. On the otherhand,

there are 30 posts earmarked for central deputation

“in the joint cadre of Assam Meghalaya and against
that mhly 26 posts have been utilised and therefore

it was well withinthe dampetance of the State Govt.o

to create the & (six) posts of 1.6.P. which were done
validly takiégthe - public | interest into
conéideratimn.%ha, posts so created are still valid
and in existencde and'nntvcanmelled and/or modified
by the Govt. The appeintment of the applicant in the

newly post of 1.6.F. Law and Order i/c CWR, was also

done on the basis of merit with due regard to senior-

ity of the applicant vis-a-vis others in the Civil.

list prepared by the Govt.

-

Contd...?.
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The applicant craves leave of the

‘Hon'ble Tribunal to produce details of
the posts held by the Cadre officers of
the cadre at the time of hearing of

applicétian.

7 That inthe meantime the new Govt. led lby

the A.G.F. came into power in Dispur in May 19%6

after the Asembly Election in April 96 and suddently,

without any rhyme or reason and without giving any
notice to the applicant, the Govt. cancelled the
notification dated 8.3.96 (Annexure-B) by which the
applicéﬁt iWaﬁ promoted to the rank of 1.6.FP., vide
notification No.HMA. 224/96/16 (@) dated 29.6.96
though bhe worked in that. capacity for more than two
. Vntovde Lo fromal of

months, thereby revarting~and redgucing the applicant
to -+ the rank a%vD.IHE. of Police in violation of the
principles of natural juétife.

A copy of the Govt. nmtiFicatimn dated

29.6.96 is  annexed as  Annexure-BE to

this application.

8. -+ That thereafter the bBovi. by separate:
notification ~No.HMA.224/96/Pt/6 dated 2.7.96 pésﬁed
an  illegal order by which the order of cancellation
of hig promotion dated 29.6.96 (Annexure—E) has been
given retrospective effect by cmntinuing him as
D.I.G.R}) Assam, which he held prior to his promotion.

s

Contd.. .8, ~



& copy of the said notification dtd.

D 7.96 is annexed as Annexure F.

8h. ) . That the applicant being aggrieved by the
aForesaid prders, Filed_a.representation to the Chief
Gecretary on 11.7.96 but till date no action has been

taken on the said repreaentatian.
\

A copy ofthe reptresentation dtel.
Cir.7.96 is also annexed as Annexure ~HG

to this application.

9. That  £he applicant states that the ordér
of the vat. dated 29.6.%96 cancelling hisv prommtimﬂ
to the rank of 1.6.P. after he worked inthe said post
for 2 months 5 days is absolutely illegal and based
on extranecus cansideratimné. The orders by all
implicatimnsvare puﬁitive in nature and since it has
also a Civil consequence, the Govt. ought to have

given prior notice before issuing the order.

10, ﬁhat the applicant states that the. posts

created by the Govt. are also ex-cadre Qnaté and the

Contd...?.
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second proviso to Rule 4(2) of the Indian Police
Service (Cadre) Rules empowers the State Govt. to
add for a period not exceeding one year and with the
abproval of the Gentfél Bovt. for a further period
rnot exceediné two years,'to a State ar' Joint Cadre
one or more posts éarrying duties and responsibilil-
ties of & likénatUﬁe to cadre posts. The action of

the Respondent BGovt. in cancelling a valid'crder of

promotion is not permissible inkaw in as much as the

applicant having joined in thé promoted post of
I1.G.P. & Iec_ials subsisting and enforceable right
accrued- in Farog of theiapplicant and the said could
not be cancelled without following the procedure
established by law, as has been done in the instant
case and vhence.‘impugnad cancellation order dtd.
29.4.96 has been passed in a malafidé « Derverse énd
arbitary ‘manner and hence is liable to be set aajde

and quashed. P
- . BGROUNDS OF APPEAL. -

{(a) .For tﬁét ;mpugned order dtd. 29.6.96 is
bédlin law as well'aé in fact in asmuch as the appli-
cant was' promoted  to the rank of 1.6.F. against
5ubstan£i§e'vaeancy under the relevapt ruléﬁ in force
and was also reéularly being paid his ﬁélary and was

all along enjoying all the service benefits attached

Contd...10.
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to such  post, the subseqguent cancellation order
passed by the Respondent bGovt. is wviolative of
Article 311 of the Constitution of India and hence

the same is liable to be set side and quashed.

{b) : For that ﬁhe impugned order dtd. 29.6.96
has deprived, the appellant of his rightful promotion
and the same has been passed ina most arbitrary,
unfair, unreasonable and caprici¢ug manner and is
shocking to Judicial Conscience and fhe righte gua-

ranteed to the appellant Under ARticle 14 and 16, 21

and %11 of the Constitution of India have been bla-

tently violated.

(c) For lthat the impugned order dtd. 29.6.96
has been passed without taking into account the

relevént facts and. in fact has been passed most

mechanically  on the basis of irrelevant and

straneous consideration and as such, the 5éid order
of cancellation raFle&ts malice in law and can be
justified by any reason other than relevant and
boanfides. There has been a c%%urable arercise of

powers for collateral purpose.

(d) o For that the applicant having joined the

post of 1.6.F. and worked inthe said post for more
than two months pursuant to his appointment after
creatinof the said post, the Govt. could not have

passed the impugned order datd 29.6.96 without First

- Contd.. il
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giving him a prior notice violating the principle of

L

matural justice and as such the same are not sustain-

able in law and liable to be set aside.

(e} For that the Govt. has no lawful authority

’

to prejudicially affect the rights of the applicant

to hald'the'post of 1.6.FP. retrospectively by & mere

emacuﬁive fiat otherwise th&n by his consent, more 8o
when no provision of law has_authoriaed the Govt. to
do o and as stch cancellation of the applicant’'s
promotion by - the impugned arder dé@éd 29.6.96 the
post in which he has already acrued & right and

enjoyed - the henefit thereon, aFe not sustainable in

law and as such liable to be set aside and quashed.

(+3} . For that the settled position of law

heing, when any administrative order is -likély to
entail ﬁc;vil consequences or otherwise aFFecté the
right of citizen, it isnecessary to cbszerve principle
of natural juatiﬁe before paésing such an order and
as the same is violated in iha instant case the

impugned orders dated 29.6.96 and 2.7.96 cannot

sustain,

(g) Fmr_that the cancellation of the order of
promotion was not permissible inlaw for the reason
that upn -joining of the applicant pursuant to - the
promotion, that order had worked out and having thus

spent itself, was no more available to be cancelled.

Contd...12.
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{h) - For ‘that‘appmintment of the applicant is

guided by the_ﬁli India Service ACt, 1951 and the

rules and regulatianvFramad,thareudnef and  no rule

orregulation empowers the State bGovt. to cancel - the
appointment to the post of 1.6.F. so made éndAas such
the impugned orders have been passed in excess of its

jurisdiction.

(i} - For that the decision arrvived at, as the

records would reveal, to revert the applicant to the

s - Roverted
rank of D.I1.6G., from I.G.F. is & perported decision

_being passed on consideration of extraneous materials

and in malafide and arbitrary exercise of power and

as such the impugned orders following the said deci-

sion of the Govt. being no decision in the eye of law

is not sustainable.

{3) ~ _For - that the applicant has a legal, sub-

-

sisting and enforceable right which has been violatd
by the Govt. and as such the impugned order cannot

stand and liable to he set aside.

——

8. DETAILS OF THE REMEDIES EXHAUSTED - . .

The applicant declares that he has
no remedy avdilable to him under the rules regulation
£ramed under the A1l India Service. Act, 1951 or any

mther‘ruie of the Govt. and the remedy in filing the

jnstant application u/s. 19 of the Administrative

Contd...13.
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N 13.

Tribunal Act is the only effective and. efficacious

remedy available to the applicant.

. A -

D MQTTER NOT ' PREVIOUSLY FILED OR PENDING IN_ANY

OTHER COURT. - | )

e 2 IRt

.The applicant delcares'thafjhe has not
filed any‘other appiicatimn, writ or suit regarding
the gfie?ances-in respect. of which the. application is

made berre the Tribunal.

10, RELIEFS SOUGHT

Under the facts and circumstances stated
above, the applicant praysvthat the Hon’'ble Tribﬁnal

may be pleased to -

i) to admit the application, issue &

Rule call for therecords.

ii). after hearing Athe':parties and
perusal of records set aside/quash the
impugned ~notification dated 29.6.96 &

2-7:96 énﬂ@xur‘e"E aﬁd Fn' )

iii) direct the respondents to allow

the applciant to continue in the post

of 1.G.F.  in which he was working.

iv) grant the cost of the applciation

and/or  any other reliefs to which the

’ - | o Contd...14.
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applciant may be entitled wdner the

facts and circumstances of the case.

{1. INTERIM ORDER PRAYED

Pending final decisionof the application,
the - épplicant seeks issue of the following interim

orders— .

i) to stay the operation of the im-
pugned ~ notification dated  29.6.96
{Annexure~E) -and dated 2.7.96 (Annex-

ure~F).

2) to direct the respondents to  allow
‘the applicant to join in the post of

1.G.F.

12. PARTICULARS OF THE I.P.O.

1. I.F.0.No. (}Qéés’g
“2. Date of Issue_ésﬁf 6 5% _

%. Issuing Fost Office. C;ﬂ 0, & A

4. F’ayable at. - T —

13. LISTS _OF ENCLOSURES.

1. I.FP. No.

2. Other documents qetailed in the Index.

9,
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VERIFICATION

i, 8ri Tara Prasa@ ShakFavérty, I1.F.8. aged about 57
years, sonof Late Srinath Chakravarty, presently
resided at Ulubari, Buwahati-7, Assam do hereby
verify and state that the statements made inpara~
graphs
a;e true to my knowledge and those made in pargraphs
/76// are true to my information derived
from record and 1 have not suppressed any material
facts.
and I sign this verification on this 7 th

day of Dttobar, at Guwahati.

.

*

Tonmbriscs Uy

SIGNATURE.
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' ﬂi:j) GéVLPNMLNT or A@gAM "‘<YB ’/§*\\

' HOME (A) DEPARTMENT. ;

\ /M/ f’}ﬁ - ORDERS BY THE GOVERNOR §>CQQ\ (> \XV) Qf .

NOTIFlCATION 5 §§\ nﬁ/
Qﬂxﬂ 1 Dated Diaoug//ihe 8th- March, 1996.'
, x

NhAcs(Con).1/96/8 hri A.K, Sahu, IP5 (RR=75), Deputy

InSpector General of Police (rAP), Dergann is

promoted to,the rank of Inspector. General of Police‘

in the pay scale of Rs. 5900-200-570h/- 8. . angiE
' pnsted as Director, .Prosecution with Hq. at

‘Guwahati with'effect from the date of taking nver

A - < " .
. . A 222 S

Tt e PR R R .
R 3 .- RO

rharge; '
MO .CS (Con) ., 1/96/8 (a) $ Shri Subash Goswami, lpé_(RR—77),

~Deputy Inspector Genexral of police. (B), Assam.is

'promoted to .the rank of Inspector General of Police N
in the puy‘acala of s, 5900~2é0_6700/wv M. andv ; . f {
. pnstod as Offjcer On-Special Duty in the o[iice ofx \{Qf,
- . \;qu
thw Director General of Police with effect from: k
the date of takiﬂg over charge, - _ *ﬁ?,il | e
t. -/4 A ',""'-
7";CS(Con) 1/96/8(b) Shri'D K. Pathak, IPJ (RR= 79), Deputy" T
InSpector General of Police (IR), Jorhat is ;. 'if'gw”gfﬁ
; ' ' pr&moted t& the rank of Inspector @eneral of .)*jA?;‘c,_
' Poliﬂe im the pay scale uf Rs. 5900- ?00 6700/—P‘M.-
T, llt
amd posted aa.InSpector General of Police Inuhnrg@ N
ef Eastern Range with Hq. at Jorhat with effect ' ?é
from the date of taking over charge. '.» ."?1:
ro.cs(can) 1/96/e(r) z'*Shri R. Kumar, IPS (RR-8B0), Deputy
Inspertor @°neral of Pollce (SR), Silchar is
riomoted ts-the,rank of Inspector @eneral of Police
il e A : -
in the pay svalp of Rs-, 590U~?UO“GVU@/* B, M, an&f-‘ -4
- paat@d as Inspector CenOLalé?rlpollro in nvex all DR
. anc . o
#harne nf 'the Western Range/of the B.A. C. area withthg |
&nmw» Hg. at Kokrajhar with effect from the datae nf]'Mf@ L
( Co " o ‘ R SR N
. b T
{ . taking over.charge. - ' o f’”g';Q*mﬁ'r
| Lo . o Cont€...2/~ BHIRE G T
HEEE SRR S
- s'v.f?;'; 1
1 r': I ‘!"'t
v 1“"‘
T




'-' ' "’4¢? ~ :lu 2 e

= L :
(0 . LCon).1/96/8 (@) : Shri T.P. chakrabarty, 183 (Cps-80),
~

Deputy Lnspecltor General of police (), Assam is
&0 |

! promoted to the ranlk ol Inspectoy ceneral of police
- 4{n the pay ncale of Rs..590@¥200~67OU/¥ p.M, and

posted as Inspector’@eneral of police, 1nuhafge of
pnlice Rucrqunisati§n with Hqg. at Cuwahati with effe

from tho date of takilng 6ver"charge.

NO.'f(Con).l/QG/B(P) . Shri A.K. ROy, IPé (éPS—BO), Deputy
Inspector aeneral of Police (CWR), Assam iéjpromot%d
to the -:nk of Inspector General of Police:in the ééy
scale Of Rs. 5900-200-6700/- P .M. and posted as
Inspecton General of Police, Lavw and Order with Hq””
at Guwahnti with effect from the date of taking @werk
charge. tle will also remalin in charye of Fhe Central %

Western Pange in addition to his own dutiles.

" NO fﬂfCon).1/96/8(f) . TIn the jnterest of public service,

shri W.ho, 1IPS (RR-82), Deputy Tnspector General of
: police (WR), ¥okrajhar .S gransferred and posted  as:
i ; . ] :
) Deputy ITnopector ceneral of Police (sr), silchar with

PN
§o \
i

effect from the date of taking over charge, vice’

Shri R. xumar, IPS promoted.

sd/- B. Sarma,H . S
peputy Setretary to the CGovt. of ‘Assam,
' Home (M) Depaptment. SR

Me::. *D.CS(Con),l/Jj/”—g Dated Dispur, the gth March, 1996+
Corv o d e o : S
1. The Accountant General, HAssam, Shillonge. B _
2. The Director ceneral & Tnspectox General 'of police,
Asiiam, Ulubari, Guwahati=7. . ‘ :
3. The Secretary to the Govt. of Meghalaya,llome (p).Deptt.,.
Shillong- - : ’ ’ \ :
4, The Under gecretary o the covt. of Tndla, Ministry of
Home Affalis, New Delht. .
5. The Director General & nspectorn aeneral ol police,
‘Meghalaya, shillong. o - )
+ ’ 6. The Inspector General of Po].:S,cze/li)c:pnty' Il).‘ipu??‘i"'t »-(‘Emnnnl
‘ of Police

-.-.-—q.-.-_.......—_-n.—_.._.-._..,_.

Contdx.n.‘/~ !




The Supdt,

The P.3, t¢
The P.%, to
- The P,5, tn
" Assam, '
The P.S . Lo
Shri

3 .

of Pollce/Commandant

Chief Miniater

NG

AMviser to Chief Ministe: >, l\"’:nm.
fhief Secretary/nddl.. Chief Secret

Commissionox/BGCLetary, Home.,‘

The uuporTnLnndcnt, Assam GovE.

Guwahatil-21 for publication of the

Dpputy Secr

-

L < —

By ord er etc,
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(A) Department.
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Lt , _ ASSGATT SCHEDUIY TTT (5000 01) oo v ' o ¢\/
' CUTVPTP EOATE O CPRATE R or g 7

!y

oy 1 (A') AT ‘I’/'J 59/]. 59, Datiod Onaa e L, Bhe gLh r\ilarcl}/.!.‘l‘:) 0.

TO ' A : ) . ' 4.

1. The Chief Sccrerary to the Gk ,of Nssam, ~"
Dispur, Cuwahati-6.

2. The Comnmirsioner ap? Secirtory Fo the Covie .

of Agsam, Home Doepartemnnt, Nilspur, iy
3. The Dircctor Goneral of polico,fosqa, oo e

Cuwnhati-"7.

4. The Accountant ' General, Aassam, Meahialaya,

shillong. '
5. The Treasury Officer, Guuahatl. ;
6. The Director General of Police, lleghalaya, .

Shillong. b

Sir,

With reference to Rule 145 of the Assam
Financial nuleAI the undersigned have the honour to report.
that'I have this 8th day of March,1996 . - |

in the afternoon recelved charge of the Inspoctor|

General of Prolice, (Re-organisation) Aassam ot mwahatl in

the.<amrup District vide Govt, Notification No.CS$ (Con);ly
96/ 8 (d) dated 8,3,96, o

Unpaiprrse d 4L -"."t)'
(T .Chakravarty )

RELTRVING OFFICTR

ii;i: )

o

. M ey € - -
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» GOVERMMENT OF ASSAM | SN/
HOME (A) DEPARTMENT : . o
Ye fe ok

ORDERS BY THE GOVERNOR
HOTIFICATION

Dated Dispur, the 20th May, 1596m\\

Ns..HMA. 280/94/28 = 0 the Lnterest of public service, Shri
| ©.p. Chakrabarty, IPS (S25-80), Insor'ector
General of Police'(Reorganiaatmon), Assam
1s transferred ahd posted as Inspectbr
General of Police in charge of Cenéral
Vestern Range, hgsam with effect f£irom

the date of taking ever charge and until ii

further orders vice Shri h.K. Roy, IPS

who has proceeded on leave. ;

Sd/- B. Sarma,

Deputy Secretary to the Govt.of Assam, \
Home (A) Department. s
Memo‘No,HMA‘.280/94/28~A, Dated Dispur,thé“ZOth May , 1996.

Cepy to :~
1. The Accountant Genzral, Assan, Shillonge.

2. The Director General & Inspector Ceneral of rolice,
hssam, Ulubari, Guvaohati-~ 7. .

The Undzar Secretary to the Govt .of India, Ministry of -
Home ALia)iru, rew welhl, '
4. The Under Secretory to the Govt.of Meghalaya, Hawme

(Police) Department, shillong, .

3

\Q,/SH;I’;.Pn Chekrabaxty, IPS, ™ Insp. General of Police

(R), ‘hssam, Ulubari, Guwahati- 7

6, The P.S. to Chief Minister, Assam, Dispur. .

7. The ?.S. to Chief Secretary, Assam, Dispur, ! .
8. The P.S. to Commissioner & Secretary to Chief Minister,

issam, Dispure ' : , s

9. The P.S. to Commissloner & Secretary, Home Deptts,
Assam, Dis “pYr e '

10,»The ?,.S. to Secretary, Home Deptt.. Assam, L ispur,
11, The Inspector General of POllCEescrssenscssensvsacs

.0‘0....‘.."00300“"Ol'd.'.ﬂ.“.oﬁb‘l&.d.’

12, The Deputy Inspector Gener al of Policeiciiuecaveonens
....‘.OQ‘\‘.QO.C...Q.‘!.l..O.dil."l.lﬁ.o!.QUQOCOCDCC...I.OIO

13 '.l.‘hl- bude 01 )UlLCU/LOH\“\dnda“L ooo-cooooooo’awvaaoooc"
"006...0-00‘.&...0-4l\:~0-lauovl~onoo--.nb . .

14, The Superintendant, aAssam Covt.rress, Damunimaidam,
Guwahati~ 21 for publlcation..

15. Personal file of the officer.

nv":‘ ¢

By order etc., - S

A\ | ' L . |
\W !““’ (nzm \3/37 l M:'(fme‘

Deputy uUCf*LLTy tp-the GOVE .of NAssam,
Home (iv) bepartment,

A e

. . . . . - . .
T vyt b
.
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PAY/LEAVE SALARY SLIpP

- /? naeu 'U?w/‘b j

(—

fg\'

7 Ollice of the AG, (A&L) Assam ﬂ
fv G’;-ﬁ?é”f’.([/)/(lc 57 e :’_;‘/5/ 996 o
fw;'T P, ¢ -
wraboshy T caen fonenal 6l
teneyad ¢
(6 UC?’@’O’{JQH{Q{\"{UI] /{?Qﬁf)«y) K[Wn)w[)’n. /{J{A/l?h L
4 .. s informed “the und.r o, ((mz ttee p BCoivemim) | ‘ Y |
N~ hc is cnh(lrd to draw payfleave wlary md allowamcs ul Lic monthly i !
rates shown bclow from thc dms spccxﬁed less the amount already !
sy 5 TERD O e——— i
v ."'Parlicuiar';! ; Lo Fro Frow From From ~ o
| | 06 |0 B-32% j-g:07
,Subs(anlivo‘_’Pny ‘5.‘350/ 59250/_ /\/ : o
Oliciating Pay . - R
pecipl Pay . . N 'j
Tnfenm e imb ‘ 695/ C;%'/ : .
' Leave. Salury - : o , . Vo ‘ -
. Dearness Allowunae {;’555/ ,4:)'36'[’)‘/ i ' i
House Rent Alfowance  * - , ' _ i
City Compensatory Allowance :}0/ :]0/
A o/ |L -
R, 1o/ W - - 2 'gu{;_ﬁ_
S T fm_ - \,’(” v
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o M !
The scale of PaY ovucmsvee-eeeminCroment OCCUTS 0T ememeoensens
hls /

every year and in  the “absence of instructions 1o the contifny
Cmay be drawn Gl the stoge® el s renched, N }\g
\\/\l

) SHFNAOTC el e evanee
(" C') Assistant Accountant (_vCl‘,CIT\I

Desipnition e o fussesesnrmesaanss
M. Accnunls ()Hicer

',!‘-‘(l :-] Itis pnrnculafly requosted that this slup may bs ‘mdcd g
“to the'first pay bill drawn at this rates nnd that Na 19 LFS Yl’l i (/\/>
v - omay be entered as th,,_nudll numh r at (ho tap ol every

a0 pay bill, .~

L % Dt‘ducllons of fund subseriptions  and recoveries of
. Government dues as noted {n the lnst pay cerlificate shnuld '

ba effected unless olherwise :(u(cd

. - e . - . . R
\‘Hcre stato the stage st which a pnusc or cfliciency bar operates,

%NOM@ &4./)904)1{4’11@.. o
CCuwah —/ S50

. Copy fotwa.nlcd to lhc lf».-lS\ll'Y Officeree oanmmnee l'or m‘mnmnon
Hc shauld insert the details of pay piven shove in any lml pay a

(.ullIICCLcS issucd l))’ hlm in (m)ur ul Hm Govarnment servant, \ \/\\/\L

) ) - SIPNAIIIC. e aen i vacaanfe
N
(‘] (‘ Assistant; f\cconnt ‘General,
NOwveeiivains . DesigNAlON ceevees e rieis s e v e
Sl Aczouuls ()'huu
Fstate Ofticer )\
et e s nt e e s K \ \)

Copy full/ml d 1o the Lreeutive l’anrrr(llunlduu) R L i
for informution CRTRIAYAKIS
i
.

Signafure ...

Assistant Accofint. General,
: Designation ... /o '
Acumy,« ()”I(Cl

__.._.._..._.___._—_...._._____.__,._._.-_.._....._. POy SEE NP

N.B,—1. Incase of leaves: |hry the ‘nnture of luwc mw he wcc-ml
iiv columns 1 to 4 gverleaf, .
2, Where the feave salary duriug leave is allocable amony
©different Governments  then nllocatmn should -be ch.my

- indicated,
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GOVERNMENT OF ASoAM < 5 VOJ)AhN L
HOME () DED AR IS ) \ ug
. Yok W )

CORDERS_ BY JHH' _GOVERNOR ' XjA

NOT'L‘CKTLON <§}\

Dn(?d Di“pur th@ 29th June, 1990.Q(>

No, HMA, 224/96/16 : the Notiltcation i

. No. CS(Con) 1/96/8 dated 8,3.96 promoting ahri A
ALK, Sahu, 1ps (RR 75), Deputy Inspector General
of'Polico'(TAP) to the rank .of - ‘Inspector General

of Police in the scale of‘m 5900~200~ 6700/<p am. -;5

and. pOStlng Shri A,K, Sahu as Director

tion with H.Q. at Guwahatl is

No.THMA, 224/96/16 (a): The Notification tssued by Cdvornmont’Vido

No. CS(Con) 1/96/8 (a) 4
Subhash Geswami.,

S

. q_f\
‘“G

JEEURE SNy

ssued by Covernmont vide

e g i T

ngsecua‘
5 hereby cancelled.

ated 8,3,96 promoting Shri ‘
IPS (RR-77), Deputy Inaoentor T
General of Po]irol(moxdnr), Ass

am to the rank of 2
Inspector Cener

al of Police in the pay scale of
Re 5900200~ b/UU/~ D .m.

and po“tinq Shri Subhash
Gogwanml -as

[ PO
[n'p@CtOL General of police (O.u.D) D
in the Of fice of’ pr Dirpctor Ccneral of Polico
‘is hrery cancnlled

, - . r
No, HMA. 224/96/16(b)- The NoLtLlcatlon issued by Govelnme?t yidn“A». B
i

' '~ No, CS(Con). l/Uo/ﬂ(b) dated 8.3,96 promotinq “hr{ K

DK, Pathak, IP* (RR-79), Deputy Inupector GLneral

of Police. (ER), Jerhat to the rank of Inspector
General of Police

L

in the pay scale Of, Ra, 3900 1200~ -
6700/~ p.m: and pos Linq

shrl DLKY Pathak as Inqpﬂﬁtoﬁ
General of Police, In-Ch

arge of Eastern Range wjth .
H, Q. at Jorhat is hereby Cancellcd

. . . : )
W : ".;~." M . }

No. HMA. 224 96/16(0)3 The Notification issued by Governmont vide

No. CS (Con) 1/96/8(0) dated 8.3,96 promoting Shri

R. Kumar, IPS . (RR»BO), Deputy Inspector General . ‘

: : ~of Police (SR), Silchar. to the rank of Jnnportor : »?‘

Li' | ‘ ‘igcenoxdl of Police in the scale of me‘J9OO 200~ - \
6700/~ p.m. and posting Shri R, “Iumar

‘as Inspector g
General of pPolice over-all

charge with H.Q. at,
"Kokrajhar 4s hereby cancelled.

| U,@V’/ o | ‘-Contd....Z/-—
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NF.'HMA. 224/96/1.6(d) 1 The Notification issued by Govcrnmoht/‘;dc'
Mugﬂam(HAH) L/96/68 (1) Aated 8,3, 96 promoting ‘Shri.
450 . Chakrabow Ly, 15 (Spe-80), Deputy Inspecuon
Gencral of police (R) to the rank -of Ins spector
General of Police in the scale of Rs o 1 5900-~200-

€700/~ p.m. &nd pesting Shri T.p, ChakraborLy

~ a ag InSpOCLOL General of Police, In-Charge of

' Police Re-Organisation with H.Q. at Guwahati is
hcjoby cancelled,

6

I
I

W ' ,

Mo, HMA, 274/9C/16(0): The Notification issued: by Government vide
Na. ,u(Con)1/96/8(e) dated 8.3,96 pLomotlng Shrl
A.K. Roy, IPS (5ps-80), Deputy Inspector Gencral

" of police (CWR) to. the rank of Inspector General
of Polico in the scale of R, 5900-200-~ 6700/~ p.m,
“and pUaLan Shri ALK, Roy, as Inspewutor General
oL Police (L&) with I.Q. at Guwahati and also
in-charge of the C,W.R. 1in addition to his own
duties 18 lLejoby cancelled,

Sd/~ B, Sarma, ‘
Deputy Secretary to the Govt of Aséam,
Home (A) Department !

Memo.No. HMA, c24/“6/16 =N, Dated Dispur, the 29th dnne, 1996
Copy to - ’
17 The- Accountant Gener al, Assam, uhillonq.

Y 2. The Diredltor General & Inspector General of Police
fissam, Ulubari, Guwahati- 7,

' 3. The Secrc'ary to the Gove, of M@qhalaya, Home (P) Doptt

Shillong.

4., The Undul Secretary to the Govt, ~of India, Mlnystgy;
of Iome Alfalrs,; New Delhi.

5. The DixchOL General & Inspector General of police,
Meghalaya, ..>hil long. o i

6. The Inspector Genergl of: Police/Deputy In"pcctoT'
General of Police .........,......,H

7. The sSupgrintendent of Police/Commandant

.ﬂ'l."i...I‘C“Ql‘b.'ﬁl.ll.l“"nﬂ

8. The P.S, to Chief Minis ter, Assam, Dinur°
9. The P,J. to Commis ionor & Becretary to Chtpf ﬁﬂnigfrr,
Assam, Diapur., .
10, The P.S. to €hief occxe tary/Addl. Chief ¢ ‘ecretary,
Assam, Dispur, _ o
: 11, The p. a.lto Becretary, Home Department, _hnqnm,'Dimpur.
12. Dhri ¢-u..c¢n¢n¢o--o.o.-.ccoo'rc.‘auoowtvocunﬁ_

13. The Superintendent, Assam Gevt, Press, Bamunimaidam,
Guwahati~ 21 for publication. ' .

qavl.o!.'nl.alc.-lio-o.kl

¢<\|c-rt.¢

By order etc,
RN /3
< 0T '.L-)(.(\Vlz ,
Uncer Secretary Lo the Govt, of A3sah,
|
s Home (i) Departmsnt, :

* s a




GOVPRNM”UF P‘A°°AM'
HOME (7. DEPARTMENT

b ) ek e

i/" ARLERS BY THE GOVE '

L

@u;} ‘ib\érf NOTlEICAPlON*t- L

Dot . 1 ; ) .

}f,* , | Dated Dispurf‘ the 2nd July, 1996. 7

| . « i
4 : d/ No. HMRL 224/96/Pt/6 In view of the Notiflcation No. HEA .

. IS (IRR— 75)

224/9¢/16, " d dated 29,6. 96, Shri n.K. 8ahu,
DPeputy Inspector General of Police(TA{li-

-

continues as.
Dergaon from the date of Lakinq over charGP as. pot.

>Notificauon No. HMA. 167/94/?, dated 18.6.94. L—"
/-‘\ . !

224/96/Pt/6(a)s In view of the NotifiCdtion Ho. HIW.
.224/96/16(a), dated 29.6.96, Shri S. Gogwani, 105

(RR=77) continues as Deputy Inspector General of

police (Border), Assam with effect from thue date :

of taking over chaxge as per NOLif1cnl13n MO, HHA.;
\/'_ L L

167/94/21, dated 4. 12.95. :
Shlfhﬁ//;bowami, TIPS, Depuly Tﬂ“pp<*

13 tranafefrred and lmatuﬂ

»
CGeneral ok Police (Bol duer)

as Director of rire vaire Assam, (,uuahﬂt, in

' - the rank of Deputy 1n¢ppctox “General of Poljcv with

effect from thp daLe of taking over charqe

t/6(b)z 1n view of the Notificatton No FIMA,
daied 23 6 96, .. Shri D. k. athak,~1?8
Yy Inspector Genordl of

Ho. | MMA. 224790,
224,7:6/16 (L), -
(RR- /9) continues as Deput
(rR); Jorhat with effect from the date o

Policu'
' \//, takinq'over charge as per Notification No. HMA.
: 156/67/83 (b), dated 20.4.93. ¢ L

HMA. 224/9_[9L/6(c): m view of é:E\Nottftcdtion‘No.tlu%; e
224/96/164{c), dated 29.6.96, shri R. Kumar, Ipsf
(RR-80) continues as Deouty Inspector General of
_police (SR) with effect from the daté of: iaklng

over charge as per Notification No. HMn.JJG/OI/Bl(b
ol

'+ No,.

© dated 20.4:93, _—
\f/
shri R. Kumav, IP3, D(*put‘y Inns r>mtnt

(8R) in “transferred and pomu‘cl

General of Police
police  (WR), Kokraihar'

as Deputy Inspector General of
with effeet from the date of taking over (hmrg@..

)

1

-~

\J
[y

Cor‘td...‘lh/“"

O
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No., HHA. 224/9u/°L/6(d t Tn view of the Notification H(\ RRLERN
224/96/16(d), dated 29;6.96,

Shri T. Chdkam v
|
1pS (Sps-80) continues as Deputy lnup ector hﬂurx\

sl
of pPolice (R), rssam with effect from the dat~ of

taking ove‘_r charge as per HNotification No, Hln\ [ (/\
o 87/83(e), dated 20,4.93,

SNl \

Ho. HM\. 224/906/Pt/6e)s In view of the OLiI\(dLjon NO.\(HLH
224/ 96/] 6 (e ), dated )Q

et ll
\ .

G, .»hri NV Ry ‘%'5

- (5PS-80) LCM]Ll!H{Lu as I)G;HJL[ JIl“pGN“lO] General) o
Police(CWR), A$’§ﬁ<with @ﬁLecg*‘;Qm Lhe'ddtwﬁ&f | ]

taking over, Chquc as per Notification -No,: nm}.lhb/\ B
\////87/83(f), dated 20. 4.93, '“”'"”*“"*~'e~n~w\ur“,'W,
~ T~ L X \l
. sa/- J.p. Ssaikia, i
Secretary to the Govt. ef usuam,\
T - Home et .Department, \
Memo . No  HMA. 224/96/Pt/6-1, Dated Dispur,the 2nd Jui§,71%06
Copy to := :
1, The scountant Geueral, Assam, Shillong.
Te Dircctor Geneial & Inspector General of. pnl\l(o :
hssam, Ulubard. Cuwahatd- 7. S R
- 3, The Uncer Secy. to the Govt. of I'lughaluya,‘ Home\ (P) \ E ‘u
Deptt., Shillon: . " \ l i
4. The Unwer Secy.to the Govt.of India, Ministry o& Homq_ EERE |
’[\ffi_\i[u, Nev el hii ) . _ ) l \ o I~‘
5. The Director General & Inspector General of Police, |: .00 b
Heghalaya, Shillong. ‘ ' “~ 1 ®
6. The Inspector

|
General of Police/Deputy Ins pm*!oxl |
\
1

h.u-‘-c-ﬁnuo-onaco-o‘va

(:Cn(’fal r)L POJ.]C” n--'--ob'nc X
7. The Superintendent of police/Commandant «.eeeve

l‘t'lt-l'llncl.!.boplnlootu '\-'...!
8. The 1P,S. to Chlef Minlsater,
9., The pP.,S. to Chief Secretary,
10, The v,5. to rddl. Chief Searct 'n:v
to Home & Polil‘lc.ul beptt., hasam, Dif;pur. , : .
: 11, The p.bh. L g Comml 'micmm & Saarctary Lo Chilnf Mfnisto g,
Assam,vDispur.‘"“’ S \ '

|

12. The P.S. to oucretary, Home‘DeDtt,, hssam, Dispuar, .
13, The Joint.Secretary to. Chief Minister, Assam, DQspur,\
14, The Princlpal private ecr&twry to ‘Chie . Hlnn,Lnn, - \
AsSam,. Dispur ik

. o AT
15. Shri’ '

Lo d
.l"".l..ﬂll.'..‘lllv

e ST

hssam, DL )pur ‘ l\ \l
nssanm, Dispur, |-
Secretary & Principal

. - |
tcn--vc-‘---a‘v}v-so

- 16. The Superintendent, agsan Govb, Press, Hmu\mjnmt(hu\, \
Guwahati- 21 for publ ftecation. '

17. personal file of Offlcers concer ned .,

By order etc.,

S
i <; 9 &<: AN vn‘\)%

et e s

Depuly .»P(‘l@la yTroTthe (1()V‘t of 1\‘.*“\‘1\,

,;)&‘ Home (A) Department,
Y o

|

SITHhKOK
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TRACT FROM DAK BOOK W.E.F. 2.7.96
0)}‘ DESPATCH BRANCH OF DGP's OFFICE.
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‘ ~ %o ~
QFFICL OF THE DIRECTOR ( GENCRAL OF p UL?Q!KEA@bAstCUKAHzT
RENIYYE-N LR
LETTER WO FA/XXIL/T50/474  Datad Luwahati we Ja,‘,y/%‘,
From 3‘ - Shri 'wﬁﬂaruag Irs, '
. : Inspectoyr Gamorel of Po”ceéﬁ.}g

Aﬁguﬂk'@g‘&u‘i\i!ﬂhﬂt‘ig\ B

TO 8 \(Ehl‘i X@ Ko K&Ulﬁ Y@g YA.»J . ) 3 .
Chief Secretary to tho Govt, of Agsam,
Home Dep%t%ﬁﬁivpbﬁe “ -

Sub, 8 REPRESENTATION FROM SHRL 'laP@CHAKHAVARTY Ips
£SPS 1980) HOR R@STORAILON OF PROMOTION 10 THE
RANK OF INSPECIOR GELERAL CF poLICs WITH EFFECT
FROM THE DATH QF CANCELLATION OF Ewm’lm\r
QADER./ o |

- Siry |

I am direeted to enclose g copy of rapxesentaw

tion vide NooPF/3706 dated %,7.96 received from Shri TP
Chekravarty,IPS {SPS 1900),which 45 galf O)@ldﬂéﬁt@ngrﬂqu@StJlg

for
Gen ¢
hig

rak

No L
©an g

restoration of hie promotion to the renk of dnspector ‘
ral of Police with affect from tho date of cnceliwuon of :
promg tiea order, for your necegsary action, - A .

: Shri T.p. Chakravwrt,r, IPS wase promotud io the
of Inspector Goneral of Police as por Covt, No tifiés tlon
ISCAON) 0 1/96/0(d) at, B.3.96 and gald Notification was . "~
celled vide Goyt., Notificution No o HMA, ?24/96/16 (d) dte 29<,6 96

Your faithfully, - ;
{
|

' “ {\Td’_
Inspector C:eneré of Qo‘iceiﬂ)sl
AdsanssQwahats -

M oo Moo FA/XXI1/T59/1T4-A Un‘wd Cuwahati; the ]bU\ July/9 6

Copy tg _Shri T.P,Chakravarty,lps, Deputy lnspectoz:

Ganeral of Policeéﬂ)gAssamsﬁuwahati for infomation wi th. -

Teferonce té bhias Lotter Wo.PF/5796 dte 5. 7.96, C
\ . l' !C‘:’. f . g EC
\ 1
Inspectoxr Genoeral of § c‘icaw«), .
,.} ) Agseme Gawahats |
/6»/?
i k

a3

&

s
o

-
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Fon ety . S av!o

RA/A6T06 | S s
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NO oPF /5796, Datad Ouwahati, the Sth J‘\n.yg 19°ha .
From 1=  Shri T. Chakravarty,i?d
» } . ;
To ghrl T.Ke Kamila,Ths R
Chief. Secretary %o tha Govt .- of Aasumo,
Dispurs Cuwzhatiwd. 'V '

Through proper Channel, ™,

Si.rg ..: . q
Twmﬂd‘ﬁwtmjnummymgumtI}mwa E

received intimation that Govt. notiﬁi@mtion No .C3
\\

(c@n)ol/go/a(a) datod 8.3.96 promoting ma to th@ :

N3G

{
4A‘-

..‘

rank of I»G«P«(R) has been cancelled. In’ th@ meantimag

I have, vide Covi. notification NooHMAQQBO/Qé/QG,

dated 20.:5.96 beoen transferred and poutqd ay
]
A
Z 3P JCWR) which post I zm now holdinge\\
|
Y have, however, not bean intlimated ag

to the grounds for such cancellaticn of the

¥

promotion nor was I given any opportunity to

represeaent OQAinﬁt the proposed order of cancellation! .
L

S

Y orefe Aot g,

=

i

of promotion which amounts to reductﬁon in ranke ﬂgﬁv

.,

I would like to mmuy that duztng my @ntira

-

gervice cayser of thirty years I kmvn dischargwd my %ﬁ
i

duties sincerely and to the matiafmction of th@ i
Ip

Govte X havep during this service period.‘r@caived 7

g
many l@ttera of apwr@cfationa commenﬁationa raward :
by the Cobole for arregting tha abrconding pr!m 5

5y

acouped of the Pathagarathl murder case and awﬁrdedxd

‘the Police Medal for HMaritorious Service on the’

occasion of Republic Day, 1987, Covornor®s Cold

Medal for Outstanding Service in 1991 and Presiaent ‘s

Police Modal for Distinquished Servica on the
occasion of Indepandence Day, 1994. Congequentlye |

I do not understand ag to why I should bo made to

& v .

. (:Gﬂtd e oo
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R
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.
/ .y

auffer the ignominy resulting from rh@ order of

e R

' caqcellation of my promotion to the rauk of Y .Q.P,

..-_‘
.,

I have bean appointed to the rank of
I.O§Po with effect from B.3.96 ag x have fhlfilled:

the necessary quald ifying conditicns to the satige

. 8

faction of the . Covt e and had thereﬂore b@en promotvdo
The promotion given to me was valid under the ruées
in force and thars was no causs or matarial for
c&ncallatfon of the sald promotion.

v}

I would, therefora, request you to
)

coneider my cass and redrees my ¢grievance by reastoring

4.

the rank of 2 .G.p. to me effective from the date of

'y
It

cancellation.

Yours faithfully,

o AN vjf
{ T CHAKRAVARTY )

NO PP /5796(R) , Dated CGuwshatisthe Sth Julys1996.,.

AMivance copy for favour of 1nf0rm%tian
to f= '

1} The Chief Bacretary to the oavte of
Asa&mebfenuracuwahrtiwse

2) The Principal Secretary and Commissioner
to the GCovte. of Aasant, Home Departmant,
Dispur, Cuwehat{-g.

V/ ‘*—“*“‘"*‘ﬁ\i)slcé
( T CHAXRAVARTY )

o meiio s,

o frtn -
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In the matter of 3
QAo K’023‘ of 1996

 Between - 9
N Shri Tara Prasad Chakravarty
: ~ — 7
) T eee &Eli@in&
and -

The State ef Assam _
and ethers _ see Respendents,

(Written Statement en behalf ef Respendents 1 to@gg)
The Respendents beg te state as fellews 3

i, That the present applicatien purperted te be filed
by the abevenamed applicant befere the Hen'kle Tribunal

is net malntainable under the law. The applicany net having
any right te the exwcadre pest of Inspecter General ef Pelige
(shertly"IGP*) te which he was illegally premeted, the
applicatien purperted te be filed by him is net maintainable,
inasmuch as, ne relief can he granted te him by this Hen'bkle
Tribunal, The applicatien is, therefere, liable te be

.MJ ' dismissed in limine,
ol )ik | .
‘o ‘ 2, The Respendents are stating hereinbelew the
» - synepsis ef the entire matter as te hew the se-=called pre-

metiensix are made in gress vielatien ef the statutery Rules
and precedure,

(1) The then Chief Secretary te the Gevernment ef
Assam en seme advice of the then Directer General ef Pelice,
epened file Ne.CS(CON) 1/96 in his effice inspite ef the
fact that the matter related te the Heme Department and
sheuld have been precessed By the said Department,

. (11) In theinstant casey apparently the secend |
~ previse te Rule 4(2) ef the IPs iCadre Rules, 1954, empewers
the State Gevernment te create certain ex-cadre pests in the

IPS, has been vielated, The pewers ef the State Gevermnment
is limited te a limited number of exwcadre pests vhich egan
enly be creatdd and the State Gevermment cannet exceed te the

Contd,oPage. 2,
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3.

said limited number, In the instant casey when the six
exw=gadre pests were ereated, the State Gevernaemt had ximx
already exceeded the limit and inspite of that im flagrant
vielatien ef Rule 4(2) ef the abeve Rules of 1954, read (
with Rule 9 of the IPS (Pay) Rules, 1954, the theam Chief
Seeretary himself, shewing his highhandedness, precessed —
for ercatien of six mere execadre pests in the rank of IGP,

(111) uUnder the law, the State Gevernment may, with
- the appreval ef the Central Gove:nhent. appeint an IPS cadre
efficer te held an ex-cadre pest in exgess eof the number
speeified for a particular State under Item Ne,5 of the
Sehedule te the IPS (Fixatiem of Cadre Strength) Regulatiems,
1955, Sueh appeintment can be made only with the appreval
of the Central Gevernment, In the instant ease, such appreval
was net ebtained befere the ereation of the six exeeadre pests
frem the Central Gevernmente

(iv) Under a set of guidelines issued by the Uniea

‘Home Ministry, an efficer has te cemplete a minimum stipulated
peried of service in a particular cadre fer msx premetiea.

In the instant case, the applieant was an efficer of 1980

and he did nei gempiets the required number of years fer
premetioen te a pest in the rank ef Inspeater General ef Pelice,
Thus , the then state Gevernment vielated the guidelines of

the Unien Heme Ministry, 1In this cennectiens it may be
mentiened that the Central Gevernment has already salled fer
an explanatien frem the Gevernment ef Assam by certaim
esmnunication dated 5,6,96,

(v) The IPS is a jeint cadre of Assam and Meghalaya .
In erder te premete seme membefs of ihe cadrey the Jeiat
Cadre Autherity has te be censulted, 1In the instant case,
this was net dene,

(vi) Fer the purpese of premetien frem the rank eof
DIG eof 1&1ee te the rank of IGP, the precess has te be made
~in the ef the Cemmissiener and Segretary, Heme, This has te
" be dene undexr Rules 4, 6 and 55 e£f the Assam Rules eof
Executive Business, 1968, The thea Chief Se¢retary himself
precessed the entire matter in censultatien with the then
Directer General ef Pelice and nething ceuld be dene by the
Henme Depértment. The whele precess #as cempleted witheut
the knewledge of the Heme Department and the Deputy Secretary

rd

Contd, s s Page~3,
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of the Heme Department fer the first time came te knew
abeut the matter whem en 8,3496é the thea Chief Seecretary
directed him te issue erders as per draft netificatien,
which will appear in the recexds ef the case, Being
~directed by the then Chief Searetary, the Deputy Secretary,
Home, simply signed the draft netificatien dated 8,3,96 and
issued the same purperting te premete the six efficers

te the men-existent pests in the rank ef Inspecter General
of Pelice pursuant te the direetien of the ch;ef Segretary,

(vii) Under Rule 32 of the Assam Rules ef Executive
Business, 1968, the Chief Secretary is the administrative
head of the Gevernment in the State and he is respensible
te ensure efficient functiening ef the entire administrative
machinery of the State, '

(viii) Smimx Frem the recerds it appears that the
then Chief Secretary received a prepesal frem the then DGP
on 643496 and en the fellewing day (7.3.96) the then Chief
Soeretary epened a file in his effice, sent a nete te the
then Chief Ministex and ebtained appresal the same day and
then en 8,396 the thea Chief Secretary himself endersed
the file first te the Persennel Department and then te the
Finance Department ani ebtained cldarance frem beth the
Departments, Immediately thereafter, the then Chief Secretary
managed te get the dratt netiticatien typed ani directed
the Deputy sedretary. Heme te sign and issue the erder
of the se~called premetien ef the applicant and five ethers
te the rank ef IGP in ex-cadre pest, The entire precess
frem ebtaining the appreval ef the then Chief Minister te
the issue of the impugned netificatien dated 8,3,96 was
cempleted within 48 heurs, This itself is sufficient te
shew the malafide and ill metive ef the then DGP, the then
Chief Secretary and ether cennected efficers, namely,
Secretary, Persennel and Finance Departments

3. That with regard te the statement made in paragraph
brder © Fros ai‘-s;m"
1 ef the applicatien,.the fespendents state that the
applicant was net entitled te be premeted te the rank ef
Inspecter General of Pelice (shertly IGP) by erder dated
843¢96, He was purperted te be premeted te the rank ef IGP

against an execadre pest in gress vielatien ef Law,
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4.

. b That the statements made in paragraph 2 being
matters of recerds ef the case, the repeadents de net admit
any statement made therein, which is eontrary te and -_,_7

incensistent with what appears frem the recerds ef the case.

The statements are alse net relevant ,

54 That with regard te the statements made in paragraphs
3 and 4 of the applicatien, the respcndents state that the
applicant and five ethers were pxamsx pzrported te be

premeted te ex-cadre pest in the rank ef IGP in gress vie
lation of the statutery Rules and !rocedure. as will appear
freni the Sekiawing legal pesitiens This Hen‘kle Tribunal

may be pleased te perused the legal pesitien fer the purpese

ef dispesal ef the present case,

G That with regari te the statements made in paragraph
5 of the applicatiem, the respendents state that the premetien

ef the applicant and five ethers purperted te be made by
the them Gevermment by Netificatien dissued oR 8.3.96. being
ex~facie illegal and in gress vielatiem ef the statutery
Rules and Precedure stated abeve, the State Gevernment
reviewed the entire matter by taking inte acceunt the

legal pesitien and was satisfied that the said Metificatien
dated 843496 was illigal, witheut any autherity ef Law -and

nemn~-est. There being already feur sx-~cadre pests in—tiw=rgmk

oikiﬂi-&n excess and en the date of the issue of the Neti-
ficatien dated 8434964 the then Gevernment witheut taking -
inte acceunt the legal bar and restrictien issued the
Netificatien purperting te premete the applicant and five
others te the rank of IGP,

~Te That the statementa made in paragraph 6 being

matters of recerds ef the case, the respendents d& net admit

any statament made therein which is centrary te and incenw

sistant with what appears: iﬁ-the recerds of the gase. The

statements and allegatiens made in the said paragraph ¢ are
net at all cerrect and the same are denied by the respendents,

" The gadre pests alletted fer the Assam Wing ef the Jeint

Cadre as per Cadre. Schedule, as netified by Gevernment of

- India, are mentiened belew ;

(1) DGP level <1
(11) IGP level « 4
(i14) DIGP level 10

(iv) Senier Scale « 42
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Any pests ether thanf the pests specified in the Cadre
8chedule, as stated abeve, created hy'the State Gevernment
ever and abeve such eadre pests are execadre pests, The (Eij
‘State Gevernment under Item 5 of the Cadre Schedule , is
eempetent te create 14 numbers ef exw-cadre pests in Assam
Wing against the admissible limit ef the State Deputatien
reservefl, The tetal number of ex-cadre pest at the
relevant time, that is, at the time of ss-called premetien
of the applicant and five ethers was 18, altheugh the
permissible limit fer such execadre pests was 14 enly, as
such, there was already feur pests in excess in the
ex=-caére pests, Thus, the then State Gevermment acted
illegally and witheut jurisdictien in purperting te premete
the applicant and five ethers te the pest in the rank eof
IGPe

- That the allegatiens made in paragraph 7 ef the
applicatien are abselutely incerreet and irrevalent, It

is categerically denied that the new Gpvernment ledd vy -
AGP witheut any rhyme ax er reasem and witheut giving any
netice te the applicant cancelled the Netificatien dated
843496 as alleged, The Netificatien has been eancellcd on
the hasis of the greund mentiened in paragrqph‘t abeve,

The se called premetien ef the applicant and five ethers
being witheut jurisdictiem and nem-est, the Gevernment

have the pewer and autherity te cancel the said Nakifizmxkan
Netificatien and there was ne illigality and errer in
doing Se o ‘

=9 . That the statements made in paragraph 8 ef the
EZaimenkxxmydnxin applicatien are net at all cerrecty I
say that the Netificatien dated 2,7,96 passed by the Gove:nnent
is 1XXiguX legaldy amit valid and cannet be questiened by

the applicant,

an1o¢» That with regard te the statement made in paragraph
8 A of the applicatien, the respendents state that as the
erder premeting the six DIGPs including the applicant te
the rank ef IGP was illegal and in gress vielatien ef the
statutery Rules and Precedure, the se-called erder of
premetien was rightly cancelled by the Gevernment,
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L ell,e The Statements made in paragraph 9 are net at

all tenable, inasmuch as, werking ef the applicant in th{:_/
exwcadre IGP pest fer twe kexkiumxmux menths five days A;)
did net make him entitleite held the said pest. Im Ne.
extraneeus censideratien was made im the instant case hy
the Gevernment and the impugned erders are net punitive
having any civil censequence, as allggeds '

0126 That the statements made in paragraph 10 are net

at all tenable, The se called premetien of the applicant

and five ethers being ex-facie illtgél and net bkeing

tanahlo in the eye of Law and being alse witheut jurisdictien,
the same were rightly cancelled hy the Government as per
procedure laid dewn as per Law,

1 3e That the r espendents catégcrica;;y deny the
submissiens made in greunds (a) te (j) umser the applicatien, -
Nene of the greunds is a legal greund fer interference with
the impugned netificatiens challenged befere this Men'ble
Tribunal and is alss net tenable under the law, The
applicant has tetally failed te make eut any case fer
interference by this Hen'ble Tribunal and, as such, the
applicatien is liable te he dismisseds The respendents
-gategerically deny the cerrectness ef any of the greunds
mentiened in the applicatien, .

34 That the respendents submit that the applicant
having failed te make eut any case and there being ne greund
te interferess with the impugned netificatien ehallenged
before this Hen'ble Tribuna;, the applicatiﬁn is llablc

te he dismissed in limines

The respendents, therefere, humbly pray that
the applicatien filed by the applicant may kindly
ho-dism#ssed with cests,
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Te

YERIFICATION

\

I, Shri J.P.'Saikia.‘Secretary te the Gevernment
‘of Assam, Heme Department, Dispur, Guwahati=é, de hereby
verify and declare that the statements made in paragraphg °
. @ @8 11 are true te my knowladge. these made in paragraphs - 3

3, 49 S¢ 60 79 8, 9 and 10 being matters of recerds ef the

ease, are true te my infermatien derived therefrem, which I
believe te be true and these made in the rest of the written
statement are submissiens befere the Hpn‘ble Tribunsls; and
I sign this verification this the 10th day of Decembor.

1996 at Guwahati,

DEPONENT

-




