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LoMr M.Chanda for the applicant. _
&Wt asL.Sarkar for the respondents. ’\

ﬂritten statement has not been
submitted.

1ist for written statement and
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14.2 .9‘7 Mr J.lLe.3arkar, learned Railway counsel f:
prays {or further extensiun of time to
file written statement. Jeferal adjcurn- |
Y .
.aents have been granted. & aré n:.)t incli
ned to yrant any further ext.ensi:‘n of tixw
Lot this case be listed for hgaring
Jithcut written statenent on the risk of
the respondents.
List on £.4.97 for hearinge.
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Chanda is unable to attend court today as his| \ !
. . . |
~ Tmother is seriously ill. Mr. J.D.SaxKar has \ o
no objection. Accordingly the ca;e is | \MM,
adjourned till 29.8.97. Vo
List on 29.8.97 for hearing. fﬂiw»a;
-aad
Membe’t Vice-Chairman ’
g S~
Division Bench is not available. .
List on 12.11.97 for hearing.
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R
12.11.97 Division Bench is not available.

§

>

’(5 .
W~
N

" 0.A.N0.227/96 -
\.b':rv"'
the prayer of Mr

-
M. Chanda,

let this case be

A " On
counsel for the applicant,

on '93.5.97 for hearing.

Me%

On the prayer of Mr. J.L.Sarkar

is adjourned till 9.7.1997.

learned

listed

Vice-Chairman

hearing -

Member Vice-C

hairman

On behalf of Mr. M. Chanda, llearmed. " !

. ¥
counsel for the applicant,a mention has been
!

made by learned counsel Mr. R.Dutta that Mr.\

List it for hearing on 30.1.1998.
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Mr J.L.Sarkar, learned counsel for
the respondents is unable to attend
the Tribunal due to his personal difﬁiév
culty. Mr B.K.Sharma has made a mentton
on his behalf.

List on 28.8.98 for hearing.
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Case is

On
J.L.

the prayer*madébon behglf of
Mr ~ Sarkar, Byleadred Railway
the til]

11.11.98. Mr M. Chanda, learned éohhSe@

case

Counsel, is adjourned

for the applicant has no objection.

Mgéégfl

Division Bench is not available.
List for hearing on 10.12.,98.

By Order
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. ‘Date ‘Order of the Tribunal”™ -~ '
: 1 18.2.99 *. On the prayer of MWNr M.
218 — 2~ 99 learned counsel for.the applicant the
. TZUMJ7 " case is adjourned till 26.2.99.
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Mr J.L. Sarkar, learned Railwg
Counsel 1is not present. Mr M. Chandk

. learned counsel for the applicant also

| not keeping well.
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adjournment.
adjourned till 31.3.99.

Accordingly case

j On the pra-yer of Mr.M. Chanda,
learned counsel for the applicant the
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Notés” of ‘the Registry-| { | Date Order of: the Tribunal"
| 7.4.99 Heard the learned counsel for the
parties. 'Hearing concluded. Judgment'
reserved.
Member Vice-Chairman
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26-4-99 ‘Judgment delivered in open Court.
Kept in separate sheets. Application is
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- f»  CENTRAL ADMINISTRATIVE TRIBUNAL 0
T GUWAHATI BENCH \
N ?l ‘
; | 0-A.N0.227 of 1996
- " o 26-4-1999.
. R B Y DATE OF DECISION. .. roeoncessenes
St o |
. Shri P.K.Bagchi - # |
A *he ™50 A _ _(PETITIONER(S)
Mr.M.%handa
. . _ADVOCATE FOR THE
T T T m e - - PETITIONER(S)
~VERSUE -~
EY
Union of India & Orse.
: RESPONDENT (S)

Mr.Je.LeSarkar
' ADVOCATE FOR THE

B cww  GAV Hre MAMEEE e Wres  BES Oae e kTR cmes e ©m U wmn Gme exm Gn3  TUB GMR et O w4 @ws  oTe s

TRESPONDENTS.

THE HON'BLE MReJUSTICE D+N.BARUAH,VICE-CHAIRMAN
. 'THE HON'BLE MReG.L«SANGLYINE,ADMINISTRATIVE MEMBER

1, Whether Reporters of lccal papers may be allowed to
see the Judgment ? { »

2. To be referred to the Reporter or not ?

3. Whether their Lordshlps wish to see the fair copy of the
Judgment ?

4. Whether the Judgment is to be dlrculated to the other
Benches ?

Judgment deliver:d by Hon'ble ADMINISTRATIVE MEMBER
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application N0.227/96
Date of Order: This the 26 th: Day of April, 1999.

HON'BLE MR.JUSTICE De+N.BARUAH,VICE~CHAIRMAN
HON'BLE MR.G.L.SANGLYINE,ADMINISTRATIVE MEMBER

" 1e Shri Pabitra Kumar Bagchi

Son of late Nani Gopal Bagchi

Ex.Asstt.Teacher Gr.II,

Ulubari Chariali

Guwahat i~781007 e .o Applicant

By Advocate Mr.M.Chanda,
-VS- ] ﬂ-. .

1. Union of India (Through General Manager,
N.F.Railway, Maligaon,
Guwahati"781007o e e - e.o 0 :‘.‘_lf ‘: ’ B

2. Railway Board, (Through Secretary, Railway Board,
New Delhi)

3. The Chief Personnel Officer,
N.¥.Railway,
Maligaon,Guwahatie ..... Respondents.

By Advocate Mr.J.L.Sarkar,

BARUAH,J(VC) s

. in

The applicant was an ssistant Teacher SCrade II

Neta ji Bldyapity Higher Secondary School, Pandu. He

Hoined the school at Maligaon on 31=1-1962 and retired

from service on superannuation on 31-7-1987 from the

~ same school. Prior to 31~1~1962 he was an “ssistant

Teacher in Bengali Higher Secondary School, Paltan

Bazar, Guwahati From 8-3-1948 to 29-1-1962. According

to the applicant the Assam Government Provincialised
all the Schools under the deficit system of Crants-—in-
aids in 1977 bringing the services of all the school
employees under its direct control with pensionary

benefits counting the period of services from the

contd /=



initial date of appointment in the provincialised school.
“fter retirement the applicant submitted representation
aated 23=12-1988 to the respondents for counting of his
past services from 8=3-1948 to 29-1;1962 for the purpose
of Pension and “ratuity. The respondents intimated rejection
of the prayer by letter No.E/252/57/436(W) dated 31-8-95.
Hence this applicatione.

In this application the applicant submitted that
the respondents may be directed to count his past services
from 8=3-1948 to 29-1-62 towards Pensionary benefits and
to pay him arrear monthly benefits for the period consequently
and to quash the impugned order dated 31-8-95 mentioned

above.
We have heard counsel of both sides. The applicant

was in service as Assistant Teacher in the Bengali Higher
Secbndary School, Paltan Bazar, Guwahati, from 8=3-1948
to 29-1-1962, On 30~1-~1962 he joined the service in
Netaji Bidyapity, N.F.Railway Higher Secondary School.
ﬁbcording to the respondents, the lien of the applicant

1n the old institution expired on 31-7-1963. The applicant
claims the above benefits of counting his past services
from 8-3-1948 to 29-1-62 towards pensionary benefits

with arrear monthly pay for thé period on the ground that
the Bengali Higher éecondary School was provincialised

by the Government oé Assam bringing the services of the
school employees under its direct control with Pensionary
Behefits counting the period of services from their
initial date of appointment in the school. Mr.Chanda has
relied on various instances of railway School employees
mentioned in the‘Original Application and in the rejoinder
in support of his contention that the aforesaid period

of past services of the applicant is liable to be counted

for the purpose of pensionary benefits. Some of the

contd/=-
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instances are however not comparable as they relate to
Government employees who later on joined railway service.
In some other instances full facts are not available for
cqnsideratibn. However, two of the instances require
mentioﬁ_here. Sri Gopal Krishna Sarkar was a teacher in'
Dhing Public School, Phing from 1-3-1962 to 24-9-1967
pefore he joined Railway School service. This period of .
his past service in the old school was counted ’for t;e
purpose of pensionary benefits. The respondents contended
that this was a wrong decision. However, it is not
disputed that this benefit granted to Shri Sarkar has not
been cancelled or withdrawn. The guestion therefore. is
why the applicant should not be treated alike. Sri M.M.
Patowary was the Headmaster of a Private school which
was taken over by the Railway with effect from 1-4~1977 and
it became kﬂown as Railway High School, Maligaon(“®ssamese

Medium) . Shri Patowary was appointed by the Railway

| authorities in the School after its taking over. He

éccepted the'appointment and continued till on 13-7=1990.
he served a notice for voluntary retirement with effect

from 31-10-1990 on the ground‘that he had éompleted

30 years service counting from the date of his joining

in the service of the erstwhile school; The Railway
authority refused to take into consideration the past
service of Sri Patowary. He submitted O.A.No.174 of 1992.
He contended that under the provisions of the Assam
Secondary Education(Provincialisation) Act, 1977 his past
service was to be counted as the‘schbol was a Government

Ajded school before it was taken .over by the railwaye.

¢ While disposing of the 0O.A. the Tribunal had, among others,

contd/-
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directed the respondents in the order dated 16-1-1996

to coﬁgider the contention of the applicant by taking
into acdount the object and provisions of the said
Act..In the present O.A. before us; after due considera-
tion, we are of the view that the respondents had not
considered all relevant aspects of the case of the
applicant. They had unreasonably confined themselves to
the issue of loés of lien whike rejecting his prayer.

We therefore set éside the impugned order dated
31-8-1995, Assexure 4. We direct the respondents to
consider the contention of the applicant afresh by taking
into consideration élllaspects including the instances
of similar employees cited by him and the object and
relevant provisions of the Assam Secondary Education
(Provincialisation) Act, 1977. The respondents shall
communicate their order with reasons in detail to the
applicant within»GO(sixty) days from the date of receipt
of this order.

The application is disposed of. No order as to

costae.
XL T
| 26495
(D.N.BARUAH) (GeL+SANGLYI
MEMBER

VICE-CHAIRMAN ADMINISTRAT
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1. Particulars of the Applicant

Shri Pabitra Kumar Bagchi
Son of late Nani Gopal Bagchi i
Ex.Asstt. Teacher Gr. II,

Ulubari Chariali

-~ Guwahati—781007 v ' secsve Applicant

2. Particulars of the Respondents

1.  Union of India o i
(Through General Manager,

N.F.Railway, Maligaon,

e

Guwahati=-781011)

2. Railway Board,

(Through Secretary, Railway Board, (\'

4

New Delhi) ' S !

i

J///éj The Chief Personnel Officer, .E

N.F.Railway, i
Maligaon, |
Guwahati | esseees REespondents

3. Particulars for which this application is made. ’ ®

This application is made praying for counting of
past services of teaching in the Bengali Higher Secondary
School, Paltanbazar, Guwahati-8 for the purpose of retirement ;
benefit and for quashing the General Manager (P), N.F.Rly.
letter No. E/252/57/436 (W) dated 31.8.1995,

Contd....P/3
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. Tribunal,

4, ' Jurisdiction o o,

" That the applicant declares that the subject
matter of the order against which the applicant seeks

redressal is Within the jurisdiction of the .Hon'ble

AL

5. Limitation:

That the applicant further declares that the
application is within the limitation prescribed under
. . \

Section 21 of the Administrative Tribunals Act, 19e€5,

6. - Facts of the Case
v d

6.1 The applicant is a C1tizen of India and as such

he is entitled to all .the rights and privileges guaranteed

'by the Constitution of India.

6.2 That  the applicant joined to the Netaji Vidyapith

N.F. Railway H.S. School, Maligaon on 31.1,1962 as, Asstt.

Teacher and retired from service on superannuation on 31.7.

1987 from the same school,

" 6e3- That the applicant'states that prior to his appoint-

ment am-Asstt. Teacher in the Netaji Vidyapith Rly; H.Se.
School, "Maligaon on 30.1.1962 he served as Asstt. Teacher in
the Bengali Higher Secondary School, Paltanbazar, Guwahati .

& from 8th March, 1948 to 29th January, -1962.

6.4 , That your applié¢ant while serving in the Silver

Jubilee Bengali High School at Paltonbazar where the appli-

cant was initially appointed on 8.3.1948)7The name of the

School was subsequently changed as Bengali H.S. School.

Contd..



.The said Bengali H. S, School was recognised in 1936

: and
by the Govt. of Assam i1 the said school was under

Calcutta'University.and;subsequently the said school is

broughtvunder,Gauhati]University in the year 1948 and s

the said Bengali H.S, School was at the relevant time

in the year 1948 was Government aided School under the
Assam Government. The, applicant while serVing in the
said Bengali H.S. School, the N.F ﬁ&ilway authority issued

an.advertisement for filling up of vacancies of Asstt.

',Teacher in Railway School in the'year 1960, the applicant

accordingly submitted an application offering his
candidature' and accordingly‘N.F. Railway after being

satisfied called the applicant for interview and the

‘applicant came out successfully in“the said intérview

and the Railway Apthorities was pleased to appoint the
applicant in the Netaji Vidyaplth Rly H.S, School as

Asstt. Teacher and the applicant joined 1n the said

,school on 30. 1.1962 The’ applicant thereafter continuously

’

vhvserved as- Asstt. Teacher with full satisfaction to all

vconcerned and retired on superannuation w1th effect

fromp31.7,1987. The applicant was under firmed believe

~that his services for abont 14'years with effect from

8. 3 1948 to 29.1. 1962 would be counted towards his
pensxonary benefits and also for the purpose of gr;tuity
as thefsame benefit of past service rendered in the )
Govt. aioed School'under.éssaﬁ Government was earlier .
counted in the case of similarly circumstanced teacher
such‘as namely Sri Gopal "Sarkar, Sri guhhash Bhattachar-

jee etc. ‘were granted, pens1onary benefit and grtuity

counting thelr past serVice rendered in the aided

r
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school, under the State Goverhment.vBut sufprisingly

in éhe instant case of éhe applicant the past service
rendered in the Bengali H.S.-School, Paltan Bézar not

. ¢counted for the purpose 6f pension as well as for the
pufpbse of gratuilty and the present épplicant had come to
know after fixétion'oflhis pensionary benefit where the

]

. oM
service period of Railway School isncounted for pension

. ' purpose,

6.5 That the applicant being highly aggrieved in the
compelling circumstaﬁces with the décision of non-counting

. of past servicé»submitted a representation déted-23;12.1988
requesiing'the Railway Authoriﬁies for counting His past
serviées rendered in the Béngaii H;S.-School for the purpose
~of pensién aﬂd‘gratuity for the period from 8.3;1948 to
29.1.1962 pfior_to joining Netaji Vidyapith Railway H,S,
- School Maligaon on 30.1.,1962,

A copy of the représentation dated 23.12.1988 is

annexed héretofand the same is marked as Annexure 1,

6.6, That the applicant submitted another representation

Abkhpﬁﬂbto the Chief Personnel Officer, N.F.,Railway, Maligaon

~enclosing.a certificate of service rendered from the
Inspector of Schools and Railway Boards Circular No.P(E)
I1T/1/4 dated 24.3.1986 requesting to refix %he pension,'
grétuity etc, and to péy his leave salary, |
Copy of the reéresentétion is annexed hereto and

the same is marked as Annexure=-2.

6.7 That the applicant states that as Railway Board's
circular No. F(E) III/€4 PN-1/4 dated 24.3.86 his period
of service from 83,1988 to 29.1.62 is to be counted for
fixation of his pension. The relevant portion of the Circﬁ-
lar dated 24.3.1986 is quoted below 3
"Sir, A V
p)(l ‘ I am direéted to s§y that in August, 1984,

@A*QB}&{J’ | Central Government‘had_issued orders that where

h) o a Central Government employee borne on pensionable
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’establishment is allowed to be abosrbed in a
Central Autonomous Body.having a pension scheme

~ of its own, the service rendered by him under the
Government shall be allowed to be counted towards
Pension under the Autonomous body irrespective

of whether the employees was temporary Oor perma-
nent in Government, subject to certain conditions.
The same pmocedure will apply in the case of
employées of the Autonomoﬁs Bodies who are perma-
‘nently absorbed under the Central Governmént.
Certain employees of the State Governmens and
State Autonomous-Bodies who joined the Cehtral
Autonomous Bodies/Statutory Bodies, have also
representaed that their ser§ice under thé State
Government/State Autonomous Body me.be allowed

to be couhted towards pension under Central and
Autonomous Bodf where they are presently working.
Similarly certain central Government servants and
employees of the Central Autonomous/Bodies/Statu~
tory Bodies might have joined Autonomous Bodies/
Statutory Bodies(excludingvpdblic Undertakings)
'of the State Governments and may be desirous of
getting the benefit of counting of service under
Cent:al Government/Autondmous Bodies téwards
prension in the organisatiéns where they are

presently working.

2, In the circumstances explained above, it was
felt that reciprocal arrangement may be entered
that where employees of the State Govefnments to
the effect that where employees of the State
Governments/State Autonomous Bodies/State Statutory

Bodies, have been absorbed in the Central Autonomous

QZU&UQE\ R %&ﬁydl
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they may be allowed the such benefits as have
been extended to the Central Government servants

and vice-versa.

3. The questibn of extension of various benefits
like counting of service etc. in .the cases of

(i) employees of the Central Government absorbed
inSState Autonoﬁous Bodies, (ii) employees of
Central Autonomous bodies absorbed in State
Governments and State Autonomous Bodies;and vice-
versa, has been considered in consultation with
the State Governments. After careful considera-
tion,‘the president has now been pleased to decide
that these cases méy be decided in accordance with
the principles as’'laid down in the Department of
Personnel énd Administrative Reforms O.M. NO.
28(1p)/84~Pension Unit dated 29.8.84 (copy enclosed)
‘The cases of Central Government servants appointed
in State Gévernments and vice-versa will confinue

to be decided as hitherto.”

Copy of the circular dated 24.3.86 is annexed

hereto and the same is marked as Annexure-=3,

6.8 That most sufprisingly the office of the Genefal
Manager (P), N.F.Railway under letter No.E/252/57/436 (W)
dated 31.8.95 intimaﬁed the applicant that his gesvice
from 8.3.1948 to 29.1.62 cannot be treated as pensionable,
as the applicant was not existing employee of the State
Government of Assam on 1.10,1977 after leaving Bengali
Higher Secondary School on 30.1.1962 and as his lien was
expired on 31.7.1963.

Copy of letter dated 31.8.95 is annexed hereto

and the same is marked as Annexure-=4,

A

Po(,,({ { ‘61/":(“ e



-:6—

6.9 That the applicant states that he submitted to
the Rly. authoriiies a letter dated 2.6.95'iséu¢d by
the Principal,_Bengali Higher Secondary School, Paltan
Bazar, Guwahati-8 regarding counting the period of
service with effect from é.3.48 i.e. from the date of
ﬂxXgXﬁaanxsax$£x§5$n§XK§ initial appointment towards

pensionary benefits.

Copy of the letter dated 2.6.95 is annexed

héreto and the same is marked as Annexure=5.

6.10 That the applicant submits that it is clear_'
from the contents of the letter dated 2.6.95 that the
entire service of the applicant under the Govt. in aid
| system was pensionable although the same was notified
in a subsequent date with effect from 1.10.1977 by the
Govt. of Assam, The denial of pensionary benefit of
£he past services of fhe applicant is highly illegal,

discriminatory and unfair.

6.11 That the applican£ states that he has come to
learn that, the Inspector of Schools, Guwahati under his
letter Bated 5.2.91 intimated the General Manager (P),
N.F.Railwﬁy in reply tb jetter No. 10E/1/134(0) dated
6.12.90 that the Assam Govt. provincialised all the
schools under deficit system of grants-in-aid with
effect from 1977 bringing services of the employees
under its direct control with pensionary benefits

counting the period of service from their initial date

Contd. .P/7

Prtp e (g
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of appointment of both teaching and non-teaching staff.

" Therefore, it is dlear from the communication of
the Education Department of Assam that the applicant is
entitled to all the pensionary benéfits including his
past serviceé rendered in the Bengali Higher Secondary .
School, Paltan Bazar, Guwahati. Be it stated that Railway

have given the pensionary benefits to Shri Suhash Chandra

Bhattacharjee who was working in a West Bengal Board

Control School and the service was not pensionable at

the relevant time and Shri Bhattacharjee joined in Railway
after fesigniné from the past service, Past service benefit
also granted to Shri Gopal Krishna'Sarﬁgr, Ex-teacher

Gr. I (Bengali) of Railway Higher Secondary School, Lumding,
who earlier‘served in Dhing Public High School, Dhing, with
effect from 1.3.1962 to 24,9.67 also counted towards

pensionary benefits by the N.F. Railway Authorities by.

. Memorandum No. RSP/154 dated 17.3.1993,

Copy. of the Memorandum dated 17.3.93 is annexed

hereto and the same is marked as Annexure=6,

6.12 - That the applicant begs to state tﬁat even in Bank
past éervices of Bank employees during the pre-nationali-
sation period have been counted for pensionary benefits
after nationalisation of the bank and after introduction

of pension system in the nationalised banks. As for example,
employees of Alléhabad Bank who were initially appointed

in Private Bank before nationalisation of the Bank and

now after nationalisation their entire past services is

couﬁted towards pensionary benefits,
' Contd. *® o P/8

(zl&Q;’@gvam /1»yoL\
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6.12(a) That your applicant is similarly and

equally circumstanced like that of Sh:i Gopal Sarkar
regired as Assistant Teacher whereas the past service

of Sri Gopal Sarkar which was rendered by Shri Sarkar

in the Dhing'Public School while the school was under
deficit grant systam¢/ under the vat. of Assam was

taken into consideration for the purpose of'pension

and gratuity and ultimately the same was counted for

the purpse of pensionary benefit therefore now denial

bf the same benefit to the present applicant is hostile
discriminahbrpdénd the same is violative of Article 14
and 16 of the Constitution‘of India. Therefore the imcugned
letter dated 31,8.95 is liable to be set aside and
Quashed and the respondents be directed to count the

past service of the applicant rendered in the Bengali
Higher Secondary School, Paltan Bazar with effect from
€.3.1948 to 29,1.1962 and further be pleased to direct
the respondents to refix the pensionary benefit countRNS
the entire past service of the applicant since 8.3.19%8
till his retirement on superannuation i.e. on 31.7.87

and also be pleased to direct the respondents to pay
arrear monetary benefit after refixing the pensionary
benefit. The same procedure is also dopted by thé
Nationalised Banké, the bankk which were early running
privately and were subsequently regularised by the
Govt. of India and now the authority had agreed to coundé
the entire past service of all Bank employees which were
*rendered prior to nationalisation of the different banking
Institutions and the applicaht deserves the similar

treatment in the matter of counting of his past service,

(oes feos Pogets



6.13 That the applicant beés to state that he has
entered into and chose this noble profession of teaching
in the beginning of his serviée career, with the object
tb}discharge his duties towards the Nation_and if the
Railways rewarded him in this way as regard his past
service, it will cause irreparable loss and injury fo
him. Therefore it ié prayed before the Hon'ble Tribunal
to direct the respondenté to count his paét services
towafds pensionary benefits, with effect from 8.3.48

to 29.1.62.

6.14 That this application is made bonafide and for

-the ends of justice.

7. Reliefs sought for

Under the facts and circumstances, the applicant

prays for the following reliefs

1. That the respondents be diredted to count the
past services of the applicant with effect from
€.3.1988 to 29.1.1962, towards pensionary

benefitse.

2. That the letter No. E/252/57/436 (W) dated

31,8.95 (Annexure-4) be set aside and quashed.

3. That the respondepts also be directed to pay
the arrear monthly benefits in teims of prayer
No. 1 of this application in relief column
to the applicant.

4, To pass any other order or orders as deemed
fit and proper under the facts and circumstances

statedabove.
Contd...P/9
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These above reliefs are prayed on the following

amongst other -

- GROUNDS -

l. For that the services of the teaching and
non~-teaching staff was brought under direct
control with pensionary benefits counting

the périod of service from the date of initial

L]

appointment in the school of the provinciali-

/// sation of the school from 1977 by the Govt.

of Assam,

2. For that the entire service of the applicént
was without break with effect from €.3.1948 to
29.1.1962 in the Bengali Higher Secondary
)School and with effe€t from 30.1.1962 to
till his retirement on superannuation in the

'Netaji Vidyapith Higher Secondary School,

3. For that the past service with éffect from
£.3.1948 to 29.1.1962 is pensible and liable

to be counted towards pensionary benefits.

4. For that the school 'was not privately managed
but under the deficit system of grant-in-aid
having Govt. status managed by the Govt. of
Assam,

5., For that the decision of non-counting of past

service of the applicant by the Railways after

Contd...P/10
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receipt of the clarification from the State
Education Department is highly-illegal,

arbitrary and unfair practice,

6. For that the pensionary benefit has been
given to Shri Suhash Chandra Bhattacharjee,
who resigned from the State service which was
not pensionéble'at the relevant time and also
past service benefit granted to Shri Gopal
Krishna Sarkar, Ex—téacher Grade.I (Bengali)
of Railway Higher‘Sedondary School, Lumding
who earlier served in Dhing Public Highvéchool,
Dhing under the sim;lar circumstances like

the present applicant.

7. For that the Railway authorities policy of
non~connting the past service of the applicant

is opposed to public policy and welfare.

€. For that the order of non-counting of pasé
services of the applicant passed by the Railway
authorities without fairness and tﬁe same is

violative of Article 14 of the Constitution of

India 'Y
28 Zk=
g. Interim Relief prayed ﬁor :

During the pendence of this application the
applicant does not pray. for any interim relief but wants
early disposal as the applicant has already been retired

from service on superannuation on 31.7.87.

é; : . | ) s
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9. That the applicant decla&es that he has exhausted

all the remedies available to him,

10. Particulars of the Postal Order

LRI
2t 950

G.P.0., Guwahati

I.P.O. No.

*»

.

Date of Issue

Issued from

.0

Payable at G.P.0., Guwahati

11, That the applicant declares that the matter

is not pending before any other court/Tribunal.

12. List of enclosures

As stated in the Index,

 Bepe
e 7

*]
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'AI, Sri.Pabitra Kumar Bagchi,son of late
Nani Gopal Bagchi, aged about 427’ years, retired

as Asstt. Teacher, Netaji Vidyap&th ‘Higher Secondary
School, Maligaon, resldent of Dr. B.Barua Road, Ulubari

Chariali, Guwahati-7, applicant in this application do

‘hereby declare that the statements made infthis'applica-

tion are true to my knowledge and belief. I have not

suppressed any material facts.

And I sign this verification on this the

28th day of August, 1996 -at Guwahati.

Vel X Ko B
5. 8.9/

Signature
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. Dated Maligaon

~i3~ |
jD
AnneXure-l
To
The Chief Personnel Officer,
N.F.Rly. Maligaon
(Through Proper Channel)
Sub : Counting of Post service for the purpose of Pension
and gratuity etc.

Ref

Rly. Board's letter No., F(E) 111/84 PN1/4 dt. 24.3.86
P.S. No. 8955, :

Sir,

In response to the above mentioned letter of the
Rly Bd. I have the honour to state that prior to my appoint-
ment as an Asstt.. Teacher in Netaji Vidyapith Rly.H.S.
School on 31.1.1962, I served as an Asstt. Teacher in
Béngali HeS.School, Guwahati from the 8th March 1988 to
the 29th January '62. At that time the School was Govt.
aided one and now it has become a purely State Govt. School
of Assam, where my entire service period would have been
counted towards my pension and gratuity.

‘Therefore, I hope you would be kind enough to count
my past service towards my pension and gratuiry in terms of
the Rly. Bd's circular cited above and obleg thereby.

I, further beg have to mention that a quick decision
will be highly beneficial for me as I am going retired on
31.7.1987. I enclose herewith a Xeros copy of the circular
for ready reference to show the length of my service there.

k4

With regards,

Yours faithfully,

sS4/~
(Pabitra Kumar Bagchi) .
Retd. Teacher, N.F,Rly. H.S.Schoeol
Pandu oy

¢
Al ..

The 23rd Dec'g8®e

L
. S
/‘,//54 . O
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Annexure=-2

To _

The Chief Personnel Officer

N.F.Railway

Maligaon
(Through Controlling Officer, Netaji Vidyapith
Railway H.S. School, Maligaon).

Sir,

Subject : Counting of past service for pensionery benefits
and payment of leave salary, gratuity, etc.

Kindly refer to my appeal to you dated 23.12.,88, in
which I prayed for counting of my pre-Railway service as an
Assistant Teacher at Bengali H.S. School, Guwahati, where
I served for 14 years from 8.3.48 to 29.1,62. As per
Railway Bd's Circular No. F(E)III/84 PN-1/4 dated 24.3.86
this period of my service is to be counted for fixation

~of my pension. Moreover, my pension as has been fixed by
your office has not been done properly since the calculation
was done taking my last pay to be B, 2675.00 which actuall
was Bs. 2750.,00. |

I also have not been paid any leave-salary although

I had a good number days of L,A.P. to my credit.

So, I request you to kindly re-fix my pension,
gratuity, etc. and arrange for payment of the leave salary,
It is sad that after almost & years of my retirement also
noting has been done to redress my grievance. So, an action
érom your end is solicited.

With regards,

Yours faithfully,

Enclosure
Sd/- Pabitra Kumar Bagchi

. Ex~Teacher N. Vldyapith
1. Certifieate of
Service from 1/8 " Bengali H.S. School,Guwahati.

2, Railway Bd's circular
cited above. '

o
ot
A @iﬁ



.
N -

N

Annexure=-3

Copy of Railway Board's letter No. F(E)III/€4/PN-1/4
dated 24.3.86 from Deputy Director Pinance (E) ITII,
Réilway'Board.

P.S. No.8955 °

Sub : Counting of service for purposes of Pension of
Railway employees and Central Autonomous Bodies
seeking absorption in Autonomous Bodies under
the State Governments and vice=-versa.

‘' eececee

A copy of the DOP RB's 0,M. No. 28(10)84-P&PW-
Vol-III dated 2.2.86 is forwarded herewith. The orders

containing therein apply on the
Railways.
}. : ' corresponding to DOP and & # 'R

O.M. No. 28/10/84-Pension Unit dated 29.6.84 referredif/
in para 3 of the above 0.M. were issued under Board's
letter of even number dated 8.4,.85,

3. Please acknowledge receipt,

*® ® ¢ 9 0 0

rig

Copy of Railway Boards' letter No. 28(10)/
84-P&PW-Vol-II dated 7.2.86 from the Deputy Secretary to
the Govt. of India to the Chief Secretaries of all the
State Govegnment, |

Sub : Counting of service for purposes of pension of

employees of Central Government and Central Autonomous

Bodies seeking absorption in Authnomous bodies under

~the State Governments and vice-versa.

® o 0000000

Sir,

I am directed to say that in August, 1984,
Central Government had issued orders that where a Cehtral
Government_emplojee borne on pensionable establishment
is allowed to be absorbed in a Central Autonomous Body
having a pension scheme of its won, the service rendered
by him under the Government shall be allowed to be counted
towards bension under the Autonomous body irrespective of
whether the employee was temporary or permanent in Govern-
ment, subject to certain conditions. The same procedure,
will apply in the case of .employ=es of the Autonomous

Mot
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Annexure-=3 (Contd

Bodies who are permanently absorbed under thevCentrai
Government. Certain employees of the State Governments - —
and State Autonomous Bodies who joined the Central

Autbnomous Bodies/Statutory Bodies whmxjmimrzdxkkex€snkrat

P

RuksNorEnEx8x have also represented that their service
under the State Government/State Autonomous Body may be
allowed to be counted towards pension under CentralGovt./
Autonomous Body where they are presently working. SiMilarly\
certain Central Government servants and employees of the
Central Autonomqus'Bodies/Statutory Bodies might have
joined to Aufbnomcus Bodies/Statutory Bodies (exd&luding
Public Undertakings) of the State Governments and may be

desirous of getting the benefit of counting of service
under Central Government/Autonomous Bodies towards pension
in the organisations where they are presently working.

2. In the circumstances explained above, it was
felt that reciprocal arrangements may be entered that
where employees of the State Governments to the effect
that where employees of the State Government/State
Autonomous. Bodies/State Statutory Bodies, have been
absorbed in the Central Autonomous Bodies, they may be
allowed the same benefits as have been extended to the
Central Government servants and vice-versa.

3. The question of extension of various benefits
like counting of service tec. in the cases of (i) employ-
ees of the Central Government absorbed in State Autono-
mous Bodies, (ii) employees of Central Autonomous bodies
absorbed in State Governments and State Autonomous Bodies,
and vice-versa, has been considered in consulatation with
the State Governments. After careful consideration, the
President has now been pleased to decide that these

cases may be decided in accordance with the principles
laid wsl down in the Department of Personnel and Adminis=-
trative Refroms O.M. No.28(10)/84~Pension Unit dated
29.8.84 (Copy enclosed). The cases of Central Government
servants appointed in State CGovernments and vice-versa
will continue to be decided as hitherto.



-17-

Annexure=3 (Contd.) 397

4, Similar'orders regarding counting of service of
the Central Government employees in the event of their-
absorption in the State fytonomous Bodies and employees of
the Central Autonomous}vBodies in the State Governments, and
State Autonomous Bodies as well as orders regarding
acceptance of pension liability etc., in respect of State
Government and state Autonomous Bodies, employees absorbed
ingZ Central Autonomous Bodies and employees of State
Autonomous Bodies absorbed in Central Government will be
issued by the respective State Governments.

5 These orders shall apply to employees of the

tate Government and State Autonomous Bodies moving to
Central Government, Central Government Autbnomous Bodies in
respect of the State Governments listed beldw :

i. Karnataka viii. Uttar Pradesh
ii. Madhya Pradesh ix. gihar
' Xeo gujrat

iii. Punjab :
iv. Rajasth%n
Ve Sikkim
vi. Tripura

xi.7 Meghalaya
xii. Assam
xiii. Himachal Pradesh

vii, West Bengal

These orders shall be extended to the employees of

 other state governments as and when they agpee to similar

reciprocal arkangements.

6. These_o;ders will apply to the employees of the
Central Goverpment moving to State Autonomous Bodies and
employees of Central Autonomous Bodies to the State Governe
ments and their Autonomous Bodies mentioned in para 5

above and vice-versa who mare in service on the date of
issue of these orders irreepective of the date of their
appointment. '

7. So far as person serving in the Indian “4udits and
Accounts Department are concerned, these QYM \MW
after consmltation with the Comptroller and Auditor General
of India.

O
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Office of the General Manager (P),
Northeast Fronter Railway,
Maligaon,Guwahati-781011

No. E/252/57/436 (W)

Maligaon, dated 31.8,95

To

Shri Pabitra Kr. Bagchi

Ex., Asstt. Teacher Gr.II

Netaji Vidyapith Rly. H.S. School,
Pandu

Through : Asstt. Secy. to AGM.

Sub : Counting of Past Service for the purpose of Pension
and gratuity etc, '

Ref Your letter Nil dated 23.12.88

Reference to your letter quoted above, it is for
your information that you were not existing employee of
the State Govt. of Assam on 1.10.1977 after leaving Bengali
H.S. School/Guwahati on 30.1.62 as your lien was expired
on 31.7.63, Hence your claim for counting of Pase Service
from €.3.48 to 29.1.62 cannot be treated as penabonable.

Further, as regards calculation Bf last pay and
payment of leave salary, matter has been referred to’
Principal, Netaji Vidyapith Railway H.S. School, Maligaon,
for verification. o0

Sd/- Illegible

(J.Rabidas)
Asstt. Persoqnel Officer ()
For General Manager (P),

Y
Pl

»
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OFFiCE OF THE PRINCIPAL & SECRETARY

BENGALI HIGHER /SEAL/  SECONDARY SCHOOL
PALTAN BAZAR GUWAHATI-721008 (Assam)
Ref. No. ’ Date 2.6,95

This is to certify that Sri Pabitra Kumar Bagchi,
B.A.B.T., assistant teacher of Bengali H.S. School joined
on 8.3.48 and worked till 29.1,62 as against permanent
substantive post in the scale of 100-5-200/-.

He left this school on 29.1.62 on lien and joined
Netaji Vidapeeth Railway H.S. School, Maligaon on 30.1.62
Had Sri P.K. Bagchi returned to this school on expiry of
the lien period, he would have been eligible for all

the benefits accruing from & consequent on the provincia-

lisation of the services of teachers on 1.10,1977.

, That Sri P.K.Bagchi having retired from his service
on superannuation, he might have entitled himself to the
full pensionery benefits.

So, Sri P.K.Bagchi's service in this school for
the period from €,3.48 to 29.1.62 be counted for allowing

‘him pensionery benefits.

I wish him well in life.

saj. 2/6/95

PRINCIPAL
Bengali H.S.School,
Guwahati-8

Cm/«ﬂ—v B
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N.F.RATILWAY

Office of the Controlling Officer,
Railway Higher Secondary School,
Lumding, dated 17.3.93

In terms of the Para 2433(b) B-II and Railway
Board's letter No., F(E)III/€4-FN-1/4 dated 12.4.86
‘forwarded under CPO/Maligons's Circular No. FS/726
dated 30.5.88 and E/252/283~Pt-I (W) dated 19.2.89 the
previous services rendered by Shri Gopal Krishna Sarkar,
Teacher Gr.I (Bengali) of Railway Higher Secondary

‘School, Lumding under State Govt. of Assam (Dhing

Public School, Dhing) w.e.f. 1.3.62 to 24.9.67 is
counted towards.peﬁsionary benefits which is duly vetted
by DA{Q/LMG vide his letter No. LMG/ESTT/NG/Counting
Service dated 9.2,93.

Sd/ -
Controlling Officer
Railway Higher Secondary School

Lumding
No. RSP/154 Dated 17/30.3.93
Copy to :=-
1., CPO/Maligaon for information and perusal please,
2, Staff concerned.
3. Spare copy for P/case.

4, DAO/LMG for information please

Controlling Officer,
Railway Higher Secondary School

A | Lumding
s
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Union of India & Ors. —_—
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In the matter of :- £;
' ' &

Written Statement filed on behalf
of the Respondent Nos.l, 2 & 3.

The respondents most respectfully
begh to state as under -

¢
. .

v

1. That in the outset the ahswering

respondent

beg to state that the above

application,filed by the ebeve aprlicant
on wrong notioé?éhd has no cause of action.
The applicant yas appointed as Assistant
Teacher iﬁ Railway and joined in the Netaji

Vidyapith N.F. Railway High School, Maligaon

V/jx> - on 30.1,1962, He worked as Assistant Teacher
MW, ')(
‘ . )
R4
\v

in different grade and retired from service

onvsuperannuatién on agé 1imit on 31.7.1987.

0.0.2/"
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Aft_er getting all retirement benefit ahd .pensio %1% :
: ‘ e (2

as per Rallway rules he is now agitating before % .
; : . )

Hon'ble Tribunal to count his past services fromy ‘;; L

8.3,1948 to 29,1.1962 rendered in Bengali Higher
Seccndar&VSchogi, Gﬁwahati.a privately managed

' Govt. alded School under Govt. of Assam deficit
grant scheme, at the relevant_t%me which is not
at all admissible at par RaiIWgy,rules for granting

pensionary benefit as laid down in the manual of

~ Railway Pension Rules 1950 and Indian Railway

Establishment Code Vol.II 1971 edition as amended
from time to tihe.

12 That in &eply to statements in Paragraph
644 of the appl%cation it is stated that the
aprlicant 1s not entitled to the reliefs as per
extant rules. He cannot derive any benefits from
thé examples of Shri Subhash Bhattacharjee and
Shri Gopal Sarkar, Shri Subhash Bhattacharjee
has been correctly given pension, and the case
:of Shri Gopal: Sarkar is already under examination 4
'of depariment. It has ai;eady been detected that

there was some mistake in fixing pension in case

- of Shri Sarkar and the case is under examination

for rectificationAas per rules and procedure.

For the information of the Hon'ble Tribunal facts g e |

ig placed~below i

0000,3
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.- (1) Reparding the case of Shri Subhash %;i
£
; Ch. Bhattacharjee, ex.Assistant Teacher, i"; g2
o ;
Netaji -Vidyapith Rfilway HS School,
~ Maligaone it is meﬂ%%ggeé that Shri
Bhattacharjee had sepééé as Assistant - )

Teacher under West Bengaf%g;om 744453
%0 14.7.59 and subsequently he had
applied through proper channel for
‘appointment as Assistant Teadher in
Railways and joined as Asstt., Teacher
in the'Railwéys on 22,7.89, Thus, it
“is very clear that Shri Bhattacharjee
was working in a State Govt. School
prior to his joining in the Raillways
- and he was borne on a pensionable
establishment before joining the
Railways. His past services rendered
in.the State Govt. School has been

taken into account correctly,

(i1) A&s far as the case of Shri G.K. Sarkar,
ex.Teacher/I, Lumding is}copéerned,
it is seen that his service under
Dhing Public High School had been
couhteé toﬁards qualifying service
and the period involved is 1.3.62 to
 24.9.67. In this connection, it is

mentioned that as per the Assam

vy
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sation Act) 77 all employees of A

the Secondary Schools in the State
pf Assam sﬁall be deemed to have
become employees of State Govp;

of Assam with effect from 1.10.77
or thereafter, Shri G.K. Sarkar
had worked ij the Dhing Public High
School upto 1967 and as such he was
not a State Govt. employee when he
joined in the Railways. Thus, it

is clear that Shri G.K. Sarkar!s
case has been dealt wrongiy,by

the Railways.

From the abéﬁe facts it is evident that

Shri Bhattacharjee got the benefit correctly as vper
rule, but the benefit given to Shri Sarkar was
erroneous. As such the case of Shri Sarksr cannot
be taken as precedeﬁﬁ to give similar benefit to
the applicant who left his previous institution,
Bengali Higher Secondary School on 29.1.62 to

join the Railway. It is obvious that the apnlicant
during January'62 was not a State Govt. employee.
The instructlon for counting of past service would
vapply on such cases where at the time of leaving
of the previous organisation the same was under

- the State Government and the service;’of the

: no3 %
employeeApensionable. Consequent on enactmentAthe
. .

s 1
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UAssam Secondary Education Provincialisation Act \‘Lo‘f
, ’ Z v

1977% all the Secondary School Teacher in the L2

State of Assam had become a State Govt. emvloyee
under the Govt, of Akssam with effect from 1,10,1977,
The applicant will not come under the purview of

the said Act as'ﬁe left the said séhooi Before

, .
the enactment.

3. That in reply‘to statements in naragranh
6.7, it is stated that the Board's Circular dated
24,3.86 as annexed as Annexure-3 of the apnlication
is not relevant to his case. The sald Circular is

for the Railwéy employees and Central autonomous
> A 5b Aln

bodies seeking‘obsa¥¥a%ieﬁ-in autonomous bodies

under State Govi. and {iée vérsa. The applicant

was néiiher a staff undéf Central/state Goﬁernment
nor a staff of autonomous bodies under State/Central
Government before anpointment in Railways. So he
cannot claim the benefit of counting of past services

by dint of that Circular,

4, That in reply to statements made in.paragravhs,

@’ﬂiy«»i*,/fw
648, 6.9, 6,10, 6,11, 6.12, 6.12(a wZhat the applicant
is not entitled to the reliefs sought for.

The letter dated 2.6.1995 issued by the
Principal Bengall Higher Secondary School, Guwahati
annexed as Annexure-~5 of the application itself

speaks that had the applicasien returned to that
- »

A4
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school on expiry of the lien period, he would %! %5
£ "
have been eligible for all the benefit accruing E""s o %

from and consequent on the proviﬁcialisation of the
service of teacher on 1.10.77 the applicant was
appointed in Railway on 30.1.62 and acquired lien
on Reilway service as Assistant Reacher consequent
on cénfirmation to his nosi on 23.2.63 and enjoyed
all the rights and privileges entitled to a Railway
Séfvant since then, When the apnlicant leaﬁiag the
previous service, the service'was not provfhéialised
i,e. the State Govt, had not taken over the school.
The .applicant cannot claim the past services %o be
counted had he been absorbed in this Railway on and

after 1.10:77 his past services would have heen

counted,

g Tt is a fact that some of the Aided High
Schools in Assanm wére provincialised with effect fronm
1.10.77 bringing services of the employees under direct
control of the Govi. of Assam with pensionary benefits
counting the period of service fr&m their initial date
of appointment or from the date of the concerned schools
came under éeficit systen of grant-inmaid whichever is
latter; Since, Shri Bagchi_ﬁas not in service of Bengali
H.S. School/Paltan Bazar on 1.10.77 i.e. on the date of
Provincialisation of the school and as such his services
from the initial aate of appointment cannot be taken
into accouny for pensionary benefits., Moreover he left
the said school on 29.1.62 and his lien was expired on

B3le7.63 and as such he cannot claim to be State Govt.

..00,7/""
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employee on 1.10.77 and thus there 1s no question
of taking the period of his past services from

843,48 to 29.1.,62 for pensionary benefits, So

N. F. Rly.

& g FfEs
- Dy, Chied Personnel Officer
TR,

9o qlo

far examples given by the applicants, it is
mentioned that Shri Subhash Ch. Bhattacharjee

‘was anpoﬁnted by the District $chool% Jafgaiguri W
(WeBs) not by a particular school and as such

‘he was transferable Govt. emﬁloyee. As regards

'Shri Gopal Krishna Sarksr of Railway Higher Secondary

School, Lumding the matter has been examined and

ﬁognd that the case was not properly scrutinised

by the Divisional Railway Authority at Lumding as
his past services were not countable and action
is being taken to set right the matter as per rules

and procedure,

As the applicant was a Railway employee,
he was.guided by Railway rules applicable to a
Railway emnloyee, No other rules or instructions

are relevant to his case.

It has been stated in ﬁhe forgoing paras
that the benefit given to Shri Sarksr was erfoneous.
This wrong doesnot confer any legal right to the

applicant to agitate the matter which is not admissible

as per rules, The apnlicant has not been able to

furnish any rules or instruction on the basis of which
his past service in non-Railway.school could be accounted
for. The applicaht"got all the pensionery benefit as per

rule, So he should not have any;grievance’on this matter,

000098/"'
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misconceived and deserved to be dismissed with

cost;

about igap— years by oeeupation Railway Service

That in renly to statements in nara 6413

and 6,14, it is stated that the anpllcation ls

At1-78101%
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VERIFICATION °

;a’Shri'%%Wuj“kﬁﬂwwxvé%nalnﬂol

eéed

working as Deputy Chief Peféonﬁel Officer of the

N.¥*. Railway,. do hereby verify that the statement s

riade in paragranhs 1 to 5 are true to my knowledge,

day of

I sign tbis Verification on this

(’\wuzﬂ\_

14 th
: 1997.

,V//”/’/f

Deputy Chief Personnel Officer,
N.F. Railway.

'$1§@1$ﬂﬁ$amhwﬁ (T=te,
* Dy, Chief Porsonnel OfflcerLR)

g0 o WA, Wm-ﬂnon |
N. F. Rly., Guwahatl.781011,
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- O.A, No. 227 of 1996

4 Sri P.K.Bagchi

-Versus-

Union of India & Ors.

In the matter of :

Rejoinder submitted by the applicant. .

-

The applicant above named most humbly and

respectfﬁily begs to state as under :

l. That the applicant categorically denies the

statement made in paragraphs 1, 2 (1) and 2(ii) and

3 of the written statement and further begs to stated

that the applicant of the instant case is élso similarly -
circumstanced like Shri Subhash Chandra Bhat#acharjee

since the applicant also applied for Railway Service

through proper chaﬁnel'and his lien was maintained for

three years which have been agreed by the Railway. In
thisbconneétion it gs stated ‘that the service of sri

Sybhash Chandra Bhattacharjee was not pensionable at

the relevant time w%en he had apélied for Railway servicé,
The position and status of the School in whlch sri “ubhash
Chandra Bhattachargee was serving earlier is exactly

similar with that of Benga11 Higher Secondary School. Be

it stated that Wﬁ%&%ﬁwﬁh?wsiﬁga?mpb el
Chanara Bhattacharjegwln a West. Bengal Board controlled

School and the ser&ice was not pensionable at the relevant

W\/ ) ! Contd. .o
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time as claimed in the written statement. Shri Bhatta-
charjee joined in the Railway School after resigning
from his pést service and the case for pensionary
benefit of Shri Bhattacharjee counting pasﬁ service
was approved by the Office of the F & C.A.0., Maligaon,
Guwahati. Therefore there is no justifiable reason

to deny the benefit of past service to the present
applicant.

It is further stated that the Bengali Higher
.Secondary School in which the applicant was serving
earlier prior to his joining in the Railway High School
was under the deficit Grant in-aid system by the
det. of Assam. The Bengali Higher Secondary School
was not a privately managed shcool but it was a Govt.
aided school. Be it stated that all the schools which
were running under the deficit grant in aid system
within the State of Agsam have been provincialised
with effect from 1.10.1977 following promulgation of
Assam Secondaf& Education (Provincialised Act) 1977,
with effect from 1.10.1977,bringing services of the
employees under its difect control with pensionary
benefit counting the period of service from the date
of their joining in the school. Therefore the service
of the petitioner was declared pensiohable after his
joining in the Railway School through proper channel.

In paragrapn 2(11) the respondents have
agreed, that the servides of Shri G.K.Sarkar, has been
counted for the period from 1.3,1962 to 24.9.67 but
now when the applicant has referred the name of Shri G.

K.S_rkar, the respondents have changed their stands
_
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and it is stated that the case of Sri G.K.Sarkar has
been wrongly dealt with by the Railways with the sole

intention to frustrate the claim of the present applicant.

The affirmation of the Railway ‘'wrongly dealt'
is nothing’but to deprive the applicant in getting his
legitimate claim of pensionary benefit. It is best known
to the Railway as to how many cases they have ‘wrongly
dealt' and the Railway is to review their decision after
a long back which is nothing but 'absurd'. The applicant
begs to refer some more examples of counting of past

service of the following officers and staff -

1. The past service of Mrs. Sarna Ojha, Asstt.
Teacher has been counted towards her

bensionary benefits.

2. The past service of Mrs. Punya Rajknow,
Asstt. Teacher has been counted for her

pensionary benefit,

3. The past service of Shri K.Laloo, IRTS

has been counted for his pensionary benefit.

Therefore the Hon'ble Tribunal would be pleased to direct
the respondents to produce the relevant papers of the
aforesaid cases for perusal where it will be crystal clear
that the Railway Administration dealt with such cases as
per their desire and Exssndxgk® extended the pentionary
benefits to them. In the written statement, it is stated
that the Railway Administration has wrongly interpreted

the "Assam Secondary Education (Provincialisation) Alt,
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1977 only to deprivé some Teachers who had joined in
Railway Schools before enactment of the Act. On careful
consideration.of the contents of the Act, it will be
evident that -all the Teachers who were appointed in

the Assam Govt. Aided Schools before the enactment of
bhe'éct, have been brought under the purview of
'Peﬁsionaﬁy benefit' i.e. their services are treated

as pensionable from the date of appointment of the
concerned Teachers. Therefore, the services of all the
Teachers of eaptwhile Assam Govt. Aided School, who have
joined in the Railway Schools or other Govt. Educational
Institutions, héve automatically come under the purview
of pensionable service. This decision of the Govt. of

Assam cannot be denied by the Railway,

~ Unfortunately the Railway Respondents have
inhumanly interpreted the ACT of 1977 with a view to
déprive a few Teachers who had joined the Railway with
high aspi;ation but for the wrong interpretation of the
ACT the poor paid Teachers are being deprived from their
legitimate dues in the shape of ?ension and Gratuity
which are calculated on the bésis of Basic Pay at the
time of retirment and number of years of qualifying
sérvice.

That the pension and gratuity of the applicant
has been fixed on the basis of number of years of service
- rendered in the Rjilway i.e, fér the period from 30.01.62
to 31.07.82 i.e. 25 years 6 months. If the past services
df the applicant for the period from 08.03.4€ to 29.01,.62

i.e. about 14 years is counted, his total qualifying
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service would be 39 years and the applicant would be

in a position to get full pension benefit which is granted
on completion of 33 years 6f qualifying service as per
Railway rules.

That the applicant has exhaustively tried his
best effofts to derive his 1egitimate claim when he was
~im service and also after his retirement through
Representations and personal interview with the concerned
officers; but failed to convince them since the concerned
officers have already made up their minds not to give
any benefit to the poor Teacher. Thereafter finding no
other.altefnative approached the Hon'ble Tribunal with
the prayer to get justice on the basis of appropriate
interpretation of the enactment of Assam Secondary
Education (Provincialisation) act, 1977 and to give relief
to the Retired poor'Teacher who have become the victim
of circumstances and getﬁing his pension lower than 2/3rd
of this legitimate due for the wrong interpreation of
the Act 1977 by the authorities of Railway inspite of the
fact that the applicant has alreacy rendered more than
39 years of service in the Govt. Aided/Provineialised
School as well as in Railway School; but rension and
Gratuity has been granted for 25 years 6 mohths service.
The Railway Board's circular No. 28(10)/84/P&PW-Vol.II dated
07-02-1986 (Annexure~3 to the aéplication) on counting of
bast service of the State Govt/Autonomous Body is quite
clear. Unfortunately the Railway respondents have stated
in para 3 of their reply that this circular is not
applicable in tﬁe case of the applicant.zriyxdusxkz

RXXXARRXRREAKXARXHXKRXE R xnmRkmnxkRak
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2. . That your applicant categorically deny the
statement made in paragraphs 4 and 5 of the written /
statement and further begs to state that Respondents | \
have also amply proved their misinterpretation on the

letter dated 02.06.95 of the RrinmeXpiZFxxBsx®. Principal,
Bengali Higher Secondary School, “uwahati (Pnnexure-5

to the application) in para 4 of their written statement
of defence; stating that "itself speaks that had the
applicant returned to that School on expiry of the lien
period, he would have been eligible for all the benefits
accruing from and consequent on the provincialigation
of the service of Teacher on.1.10.1977." Aéain the
Respondents stated that "when the applicant leaving
the previous service, the service was not provincialised
i.e. Govt. had not taken over the School." Again they
have stated "The applicant cannot claim the past services
to be counted had he been absorbed in this Railway on
and after 01.10.1977, his past services would have
been counted." |

It is quite clear from above, that the Railway
Respondents have already made-up their minds to deprive
the applicant by making worng interpretation of the
very idea of the Govt. of Assam that all the Teachers
are to be brought under the purview of pensionable
service from their respective date of appointment by
enacting the Assan Secondary BEducation (Provincialisation)
Act, 1977. Since all the Teachers of erstwhile Govt. aided
School have been brought undef this Act from the retrospec-
tive date of appointment, the demarcation BEXEMEXRZIXREERKIWE
made by the Railway to the effect that "had he been

absorbed in this Railway on and after 01.10.1977, his
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Past services would have heen counted." This confession
of the Railway Respondents has confirmed that they are
having a wrong idea on the enactment of the Act for which
they have demarcated the date of enforcement of the

Act but did not like to go into the depth that the
services of the Teachers of all the Assam Govt., Aided
School have been brought under the purview of pens1onary
benefit from the retrospective effect of their date of
appointment by the enactment or_the Act enforced from

01.10.1977,

3. The applicant further begs to state that in g
similér case of Sri Madan Mohan Patowary, who was the
founder Headméster of Maligaon Govt., Aided High School,
Now Railway High School, Maligaon aiso worked in the
Aided School for the period from 2¢2,1959-31-3-77 and

the eaid school was under the deficit grant in aid system
by the Govt., of Assam, the ‘'saig School was taken over

by the N.F.Railway with effect from 1.4.1977, then Sri
Pathak ‘approached the Reilway authorities for counting
his past service rendered as Head Master of Maligaon
Govt. Aided High School The Railway Authorities
thereafter made correspondences under their letter No,
18E/1/134 (0) dated 6. 12.90 with the director of Secondary
Egucation (Assam) requestlng to furnish following

information :

"l.  That was the status of Maligaon High School
as,on 31.3;1977 whether it was a privately

managed school or a Govt. Aided school.

‘2. Whether the teaching and non-teaching staff
of the erstwhile Maligaon High School was the

State Govt. Servant as on 31.3.1977 or all
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the employees of the private managed body.

3e If the employees of the school as on
31.3.1977, were the Govt. employees,
whether their services were pensionable
and also whether any retirement benefits
have been paid to such employees after
the school was taken ever by the N.F.
Railway Administration with effect from
1.4.1977 and renamed as Maligaon Rly.

High School.

An early reply on the above 3 points is

earnestly solicited.”

After receibt of reply from the Railway Board
rejecting the claim of his past service. Sri Patowary
abproached the Hon'ble Central Administrative Tribunal
Guwahati Bench through 0.A. No. 174 of 1992, the
authority of the railway also contested the case of
Sri Patowary. However the Hon'ble Tribunal after hearing
the argument of the parties the application was disposed

of with the following direction and observations :

"Consequently we direct the respondents to

decide that question if request for retirement

y4 is reiterated by the applicant on or after

1.4.1997 by ignoring the orders impugned in
this O.A. and the view taken by them at this
stage. In otherwords the respondents will
decide the question afresh according to then
prevailing rules and duly taking into account

following factors :
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6.

10.

o

The ola School was under deficit grant in

aid scheme,

It was taken over by the Railways with

assets and liabilities

The terms and conditions of take over of
the School particularly referring to the
existing staff (if there was any such
provision made therein) and whether
applicant was member of staff or a member
of management énd how he has to be treated
if he was founder member and part of

management.
Opinion of FA & CAO (set out in Annexure J).
Annexures E,F,G and I herein.

The‘object aﬁd provisions of tHe Assam‘
Secondary Education (Provincialisation) Act
1977, read with Rules 1982 made thereunder
and The Assam Aided Higher Secondary High

and Middle Schools Management Rules, 1976,
Railway Services (Pension) Rules, 1993,

The relevant guidelines issued by the Réilway
Administration/Board on the point till then

applicable.,

The rulings mentioned earlier and as may be

fendered hereafter till then

Such'other material, record of circumstances

as may be found relevant,

gl -
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11. Policy of Government of India in regard to
other departments such as nationalised

Banks etc.

It is made clear that the contentions
raised by both the parties in this 0.S. will
not bar the reconsideration of the gquestion

but these will be open to be taken into account.

18. The applicant is granted leave to reiterate
his réquest for retirement on or after 1.4.1997
if he would desire to retire earlier to the date
of superannuation under the Raulway Rules -
Notwithstanding that his request made in July
© 1990 has not been granted,

In the result the O.A. is disposed of in
terms of the observations and directions given

above,"

However, in the instant case, the pesition
is almost similar of the applicant like that of Sri
M.M.Patowary. But in the instant case the applicant
has already retired from railway service.Therefore
Hon'ble Tribunal be pleased to pass orders directing
the'respondents counting of past service of the

applicant and to make payment of his full pension
benefit and gratuity since the applicant has rendered
uninterrupted service for more than 39 years from
€.3.48 to 31.7.87, Both in Govt aided provinsialised
school and railway school.

In the’ circumstances stated above the applicantion

deserves to be allowed with costs.
' Contd...
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A copy of the letter datéd 6.12,90 issued
by the General Manager (P) addressed to Director of
Secondary School Govt, of Assam and a copy of letter
dated 5.2.91 issued by Inspector of School R.D.C.,
Guwahati addressed to General Manager (P) and a copy of
letter dated 10.6.91 issued by the Deputy Chief Personnel
Of%icer, Maligaon addressed to Joint Director, Railway
Board, New Delhi and also a copy of letter dated 21.2.92
issued by the Chief Personnel Officer and a copy of the

Judgement and Order dated 16.1.96 passed in O.A., No.174 of

1992 are enclosed as Annexures. 7,8,9,10,11 & 12 respeciively.

4, That your applicant further begs to state that
a similar dispnte was arises regarding counting of past

service of Shri Chaméha Nath SaBma, Asétt. Teacher, Railway

High School Maligaon in the year 1989 and at the relevant

time the then General ﬁanager Sri Nikhilesh Mitra addressed

a letter to DineSb Goswami, the then Member of Parliament,

New Delhi quoting the reference of letter dated 19.7.89 and

31.8.89. It was stated that the counting of post services
in provinCialise@ schools for the purpose of Pensionary
benefits and pay protection has been examined carefully

and it is found that counting of past services for the

- burpose of pensionary benefits is admissible but there is

no specific rule to grant pay protection in such cases,

and it is also stated that the case of Sri Chandra Nath

‘Sarma has been referred to Railway Board for their decision

in the matter, the applicant also came to know that the

- Railway Board has approved for counting of past service of

Sri Chandra Nath Sarma. Therefore the present applicant

~

Contd...
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is also entitled to the benefit gpr counting of past

services rendered.

A copy of the letter bearing No. E/252/61/124

(W) is annexed herewith and marked as Annexure-12.

5. That your applicant further begs to state that
in the similar facts and circumstances one Smt. Amita
Bhattacharjee, Assistant Teacher of Netaji Vidyapith
Railway Higher Secondary School, Maligaon also approached
the Railway authorities for counting of her past services
which she had rendered under the Directorate of ﬁducation,
Government of Tripura with effect from 17.02.65 to 26,01,74
. and the Railway authorities after being satisfied decided
to count the past services of Smt.’ Amita Bhattacharjee
with effect from 17.02.65 to 26.01.74 for pensionary benefits
and the above mentioned period of past service was added |
with her present service under the Railways with effect
from 04.10.1977 for the purpose of pensionary benefits
vide Memorandum No. E/252/16/387 (W) Maligaon, Dt. 04.07.97
Since the benefit of past service has beel allowed for the
“purpose of pensionary benefit to Smt. Amita Bhattéhcarjee
there is no justification to deny the same banefit to the
preseﬁt applicant who is similarly situated 1like that of
Smt. Amita Bhattacharjeee, therefore the action of the
respondents is disdriminatory, arbitrary, illegal and
violative of Article 14 of the Constitution of India.
Be it stated that the status of the school where Smt, Amita
Bhattacharjee had rendered his service under the department
of Directorate Education, Govt. of Tripura is similar to
the school in which the present applicant had rendered his

past services and it is categorically stated that the school
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whére Smt, Amita.Bhattacharjee had rendered her past
services uNABEXEHEXBEEK was at the relevant time was

Govt, xdxdms aided achool. Therefore there is no justifi-
cation to deny the similar benefit to the present applicant
for counting of his past services, Therefore the Hon'ble
?ribunal be pleased éo direct the respondents to produce
the relevant‘records regarding counting of past services

of Smt. Amita Bhattacharjee as well as Mr. Chandranath
Sharma Assistant Teachér, Railway High School, Maligaon

before this Hon'ble Tribunal for perusal,

A copy of the Memorandum dated 4,7,97 is

enclosed as Annexure-13,
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VERIFICATION

-m--—--u—u—-u-.—--—n--n

I, Sri Pabitra Kumar Bagchi, son of late
Nani Gopal Bagchi, aged about ?,5’2 years, retirea{ as Asstt,
Teacher, Netaji Vidyapith Higher secondary School, Maligaon,
resident of Dr. B.Baruah Road, Ulubari Chariali, Guwahati-7
applicant in the Original Application No. XZZX08 227 of 1996
do here%verify and declare that the statements made in this

Rejoinder in paragraphs 1 to 4 are true to my knowledge and

belief, I have not Suppressed any material facts,

And I sign this verification on thisg the,?SVa day

of August, 1997,

/?K.&}d

Signature

J>Q1=CL£:1 k%k~v\¢« ASQZF{
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Annexure-7

| N.F.RAILWAY ' . -

OFFICE OF THE GENERAL AMANAGER (P)
MALTIGAON, GUWAHATI=-11

No. 18E/1/134(0) - Dated 6.,12,1990

To .

The Director of Secondary School

Government of Assam '

Dispur, “uwahati-7€1009

Dear Sir,

Sub Maligaon Railway High School
Maligaon, Guwahati-11.

Your.attention is drawn to the fact that the.
tben Maligaon High School, Maligaon, Guwahati-11 was taken
over by the N.F.Railway Administration with effect from
1.4.1977 with all the assets and liabilities including
the teaching and'non-teaching staff who were employed in

that~school upto 21.3.1977«

Now the question of counting &f service of
the employees of erstwhile Maligaon High School has
arisen and required to be decided as per normal application

of rules in this respect.

It is, therefore, requested that the following
information"may please be furnished to this office for
finalising the issue. |

1. What was the status of Maligaon High School

as on 31.3,1977 wﬁether it was a privately

managed school or a Govt, Aided School.

‘4%*ﬂ;b”¢C)A ' Contd. ..
\ @Eg;y_ N

wr
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2. Whether the teadhing and non-teaching staff of
the erstwhile Maligaon High School was the
State Govt. Servant as on 31.3.1977 or all

were the employees of the private managed body.

3. If the employees of the School as on 31.3.1977,
were the Govt. employees, whether their services
were pensionable and also whether any retirement

" benefits have been paid to such employees after
the Séhool was taken over by the N.F,Railway
Administration with effect from 1.4.1977 ang

renamed as Maligaon Rly. High School.

An early reply on the above 3 points is earnestly
solicited,

" Thanking you, -

Yours faithfully,

Sd/-Illegible.

(_A.Chaturvedi),
Dy. c.pr.0. (),
for General Manager (p)

%
X

-
T%
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GOVERNMENT OF ASSAM :
OFFICE OF THE INSPECTOR OF SCHOOLS, KAMRUP DISTRICT CIRCLE
GUWAHATI

o

No. G/9/91/101186 Dt, Guwahati, the 5th Feb/91

From '

Md. M.Ali,M.Sc.

Inspéctor of Schools, K.D.C.
Guwahati

To

The General Manager (P),
N.F.Railway, Maligaon,
BGuwahati-11 :

Sub : Maligaon Railway High School, Guwahati-11

Ref : Letter No. 18E/1/134(0) dt. 27.12,90 ... with

D.S.E's letter No. GE-EST/A, 91/2-A dt., 29.1.91.
Sir,

In respect of your above correspondence, I have
the honour to state that the Maligaon High School at the
relevant time was under difict system of grant-in-aid
from the Govt., of Assam. 8ince Assam Govt.provincialised
all the Schools under deficit system on grant-in-aid from
1977 beringing services of the employees under its direct
control with pensionary benefit counting the period of
service from the date of appointment, and as such the
services of all the teaching and non-teaching staff of
Maligaon High School were pensionable from the date of
their joining the school. .

: Now, as the Railway Authorities have taken over
the school with all its assets and liabilities, it is
their responsibility to count past services of the
employees towards pensionary benefits. The question of
Assam Govt. paying retirement benefits to the personnel
of the institution (Maligaon High School) after it was
taken over by the Central Govt. administration, i.e. N.F.

Railway does not arise.

Yours faithfully,
‘ Sd/~ Illegible
Inspector of Schools,K.D.C.,%uwahati

Memo No.S/9/91/ Dt. Guwahati, the the Feb/9mm
Copy tome-
1. The Director of Secondary Education, Assam, Kahili-

Para for information with reference to his letter
No. GE-Est/APIT/9/91/2 dt. 29.1.91.

Inspector of Schools, K,D.C.Guwahati



be

-

, -17 =
Annexure=9
N.F.RATLWAY

Dy. Chief Personnel Officer (IR),
Northeast Frontier Railway,
Maligaon, Guwahati~-781011

K.BRAHMA. Office of the General Manager (P)
- BNo. No. 1€E/1/134 (0) Dated : 10.6.1991

My dear Singh,

Sub: Counting of past service of teaching and non-teaching
staff of Railway H.S, School, Maligaon (Assamese Medium)

The Railway H.S. School, Maligaon, (Pssamese Medium)
was taken over by the N.F.,Railway with effect from 1.4.1977
with all éxisting teaching gnd non~teaching staff when
the School wés‘running by a pri&ate body under the deficit
grant-in-aid granted by the‘Govt. of Assam. While taking
over<of the School by the_N.F.Railway.Administration,
it was‘stipulated that their services will be counted
for Riy. service from the date of’taking over of the

School by the Railway,

The Head Master of the School. who was subsequently
promoted to the post of Principdd, has now applied for
counting of his past services and also submitted a notice

for voluntary retirement.

On a reference to the Inspector of Schools, Govt, of *
Agsam, Guwahati, and also on personél contract, it is
understood that all the Scholls within the State of Assam,
have been provincialised with—effect from 1.i0.1977
after taking over the school by the N;F.Railway with effect
from 1;4;1977. The Govt. of Assam has élso granted the
benefit of counting of services of the teaching and non-

teaching staff of all the schoals from the date of their

-
N
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original date of appointment in the respective schools,
The Inspector of échoolé, Govt. of Assam has also
éiarified that the services of teaching and non-teaching
staff of the then Maligaon High School were pensionable
£rom the date of their joining in the School. Shri M.N.
Pat&a&i, the then Head Master, was appointed on 2.2.1959
as'Head Master of the Schooi. A copy of,tﬁe letter of
Inspedtorf of Schools, Govt., o%‘ﬁssam, is enclosdl for
perusal. |

The case was referred to the FA & CAO of this

Rly. whose observations are quoted herein below :

"In view of the cateéorical certificate from the
Inspector of Schoois; Govt. of Assam, Kamrup District
Circle, vide his letter No. $/9/91/17186 dated 5.2.91
that the Maligaon High Schodl at the relevant time
was under deficit system of grant—inaid‘from the
Govt. of Assam, the Govt. had provinciglised all

the Schools under deficit system of grant-in-aid
from 1977, bringing services of the employees

ﬁnder its direct control with-penéionary benefit
counting the period of service from the date of
appointment, and as such the services of all the
teaching and non -teaching staff of Maligaon

High School were pensionablé from the date of their
joining the school, as such the service rendered

by Shri Patwari, Head Myster, during the period

from 2.2.1959 to 31.2.1977 in Govt. Aided High
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School, Maligaon, is countable toward pensionary
benefits subject to the GM's approval in terms
of Ministry of Finance 0.M. No.14 (5)/86/TA/1029

dated 9.10.19¢€6.

Further, the amount of PF and gratuity, if any,
received while working in Govt., Aided High School
Maligaon will have to be deposited with Railways
and amalgamated with Railway P!F Account of the

Officer."

The Railway Board vide ther letter No.E (P&A) I-
77/RT/46 dated 9.11,77 have laid down inter-alia that
a Railway servant can give notice of voluntary
retirement to the appropriate Administration authority,-
if he had completed 20 years of qualifying service for
the purpose of pensionary benefit. But the actual
service rendered by Shri Patwari on Railway falls short
of 20 years if the service is counted from the date of
taking over the School by the N.F.Railway with effect
from 1.4;1977. If the past services rendered by Shri
Patwari in the deficit grant Séhool is taken into
consideration, he completes more than 30 vears of service
and will be eligible to the pension and pensionary

benefit of a great extent.

Since the above case is different and does not
come under the purview of the Board's instructions
communicated from time to time on the point of counting
of past service, Board's conseidered decision is solicited
whether the service rendered by the teaching and non-

teaching staff of the said school can be counted for

- -
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the purpose of pensionary benefit on the consideration
that the Govt. of Assam has already counted the services
of such staff of all other éimilar Schools from the
date of their appointment even,fhough the Schools have
. been bfought under the provincialised scheme from the
+ subsequent date, -
You are, therefore, rgquested to examine the issue

and communicate Board's decision at an early date,

With regards,

Yours Sincerely,
Sad/-

(A.K.Brahma).
To - -

Shri Joginder Singh,
Joint Director (E) (W),
Railway Board,

" New Delhi.
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No.18E/1/134 (0) Maligaon, dated 21.2,92

To

Shri M.M.Patwari,

Netaji Vidyapeeth

Maligaon ~

Sub : Counting of past services rendered in
Private Schools for the purpose of
retirement benefit.

Ref :

his letter No. Nil dated 6.1.92.

14

The Railway Board vide their letter No. E(W)91sc/2e
dated 29.10.91 have communicated that the services
rendered in Private Schools prior to their taken over
by the Railways cannot be allowed to be counted along
with the services rendered in the Railways for the

purpose of retirement benefit as per clarification given

by the DOP & PN.

In view of the above your request for voluntary
retirement as applied for cannot be accepted as you
have not yet completed the qualifying service prescribed

for the purpose of voluntary fetirement.

Sd/- Illegible
‘for Chief Personnel Officer
Copy to :
SPC(W)/HQ, for information.
CC.20/2 | Sé/- Illegible

for Chief Personnel Officer

ﬂ/“/’@’
il %
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Annexure~11

CENTRAL ADMINISTRATIVE TRIBUNAL, GQUWAHATI BENCH

. ]

Original Application No. 174/92
Date of Order : This the 16th Bay of January 1996,

JUSTICE SHRI M.G.CHAUDHART, VICE~CHAIRMAN
SHRI G.L.SANGLYINE, MEMBER (A)

Shri Madan Mohan Patowary,
Son of Late Upendra Nath Patowary
resident of Gotanagar, Maligaon,
uwahati,

: eees Applicant

By Advocate Mr. B.Banerjee with Mr. M.Chand and
Mr, A.Rashid,

~-Versus=-

1, Union of India (Through General Manager,
N.F.Railway, Maligaon,
uwahati,

2. Railway Board,
(Through Secretary,
Railway Board, New Delhi),

3. Chief Personal Officer,
N.F.Railway, Maligaon,
Guwahati
«+++ Respondents.,

By Advocate Mr. B.K.Sharma.

e e e e

CHAUDHART J_(VC):

1. Maligaon Assamese medium High School was a Private
High School in Assamese Medium founded in Maligaon. The
applicant was appointed the first Yfounder) Head Master on

2.2.1959 and continued to work in that capacity till 31.3.87.

2. It appears that the School ran into financial
difficulties and at the relevant time was covered by
deficit system of grant-in-aid of the Government of Assam.
3. The School was taken over by the North Frontier Rail-
way together with its assets and liabilities we.e.f.1.4.77

and is being run as a Railway School since then and is known
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as the 'Railway High School, Maligaon, (Assamese Medium)."
Tt is governed by the Indian Railway Establishment Code and

Manual,. -

4, The terms and conditions of take over of the School

by the'Railways have not been produced. Neither the bye lawsv_
of the School applicable prior to tis take over nor any

other materials have ﬁeen produced. Consequently in the light
of Annexure A it has to be.presumed that the services of the
members of the staff of the School stoéd terminated on the
preceeding day of take ovér and they were not absorbed and
continued as 'Railway Servants' after the take over
automatically.,

The N.F.Railway however offered temporary appointment
to thehapplicant in the school as Head Master Class II post
on térms and conditions mentioned in the letter of offer
dated €.8.77 (Annexure-A) in the scale of Rs,650-810=-ER-880-
1200 (RS) p.m. The applicant accepted the offer and joined
the service (Vide Annexure I to the written statement).Thus
he became a 'Railway servant'. He continued in that post
since then. Subsequently on 7.10.86 he was promoted as
Principal which is a senior scale‘gazefted post and on the
date pf filing the O.A. he was working in that capacity at

Netaji Vidyapith Railway High School, Pandu.

6. On 13.7.90 tﬁe applicant served ay notice of retirement
(Annexure B) upon the respondents addressed to the General
Manager N.F.éailway. He ihtimated that he would like to retire~
wee.f. 31,10.90 and he be accordingly retired. The retirement
was sought on completion of 30 years mf service. In computing
thét period he had included the period of service rendered

in the then aided school prior to its take over.

6g%46/ﬂ<£%‘ Contd...

Vil
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7. By letter datéd 28.8.1990 he was informed by the
Chief Personnei Officer (Annemure C) that as he had not
yet completed 20 years Railway Service from the date of
appointment to Railway Sercie since 1.4.1977 his‘request
for voluntary retirement could not be agreed. Hence the

request was refused.

&. Applicant submitted a representation against the
above deciéion on 31.8,90 to C.P.O. disputing f£ts correcte
ness. In reply he was informed by the CPO on 15.10.90
(Annexure F) that the FA & CAO has not agreed to counting .
his past service but a fresh proposal was being submitted

to the FA & CAO in the mattere.

9, Finally'by,lettef dated 21.2.92 (No.1€E/1/134(0)-
Annexure K) the CBO informed the applicant that his request
for voluntary retirement could not(be*accepted in view

of the letter of Railway Board No.E (W) 918C/28 dated 29.10,91
since he had not completed'the.qualifying service prescribed

for the prupose of voluntary retirement,

- 10. The applicant thereafter filedvthe instant 0.A, on

.9.92 interalia praying that the letters of the respondents
dated 21.2.92 and 29.10.91 may be quashed and set aside
and the respondents be directed to count his past services

w.e.f. 2.2.59 towards pensionary benefits.

11, The nature of reliefs sought as above is confusing,
The applicant has not sought any'relief for grant of retire-
ment’ and without doing so he has however sought relief in
respect of pensionary benefit, Obviously until he is
allbwed‘to retire the question of fixation of pension

would not arise, There is thus some lacuna in the framing

the application. Mr. Chanda, learned counsel for the applicant

submitted that the application in substance being to

<
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challenge the action of the respondents in refusing
his request for retirement this lacuna may be over

looked., We think we can accept that submission.

12, There is however no escape from the situétion

that two different questions have been raised namely :

.. 1. Whether the applicant could retire w.e.f,
31.10.907
and
2. Whether he is entitled to get full pension-
ary benefit as if he has retired on supera-
nnuation on completion of qualifying service
of 30 years?
Béth these aspects involve the question as to whether the
past service of the applicant in the School before its
take over can be tagged with the service under the Railways
from 1.4.1977 till the date of application for retirement
to count the prescribed qualifying service for both the

burpose under the Railway Rules,

13. The respondents resist the application, They ineerélia
contend that the past serv1ce of the applicant cannot be
taken into account Particularly in view of the terms and
conditions of appointment (Annexure-A)vvhich RaxIwdyw were
xhgx; acéepted by the applicant and as under the rules of
the Railways the applicant had not put in the prescribed
qualggying service his request could not be accepted.They
state that on his sSuperannuation after completing the
qualifying service from Railway service he will be entitled
to get the pensionary benefits as per the rules then

applicable. Thus contending that the application for

retirement was brematurely made and has been rightly

e &
@Afz\y :
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rejected they submit the application is liable to be
dismissed. They have treated the request of the applicant
as being for voluntary retirement as he has not reached

the age of supérannuation and there is no other type of
retirement possible., Mr. B.K.Sharma learned counsel for the
respondents submits that for the aforesaid reasons the

action of the respondents is in accordance with the law.

14, - The applicant has filed a rejoinddr explaining the
various aspects dealt with in the W.S. The respondents

have filed additional written statement,

15, We have heard Mr. Chanda appearing on behalf of the
applicant at length. We have also examined the provisions

of 'The Assam Secondary Education (Provincialisation) Act

1977"and'The AsSam”Aided Higher Secondary, High and Middle

Schools, Management Rules 1976' made by the Govt. of Assam

on which he has placed heave reliance. We have also consi=

dered’the below mentioned rulings cited by him,

1. AIR 1994 SC p 972

Cahnder Sain V. State of Haryana & Ors.

\

2, 1995(4) SLR P & H (High Court) p.160

,Surinder Paul Sharma V., State of P & H.

3. 1986 (3) scc 156
Central Inland Water Transport Corporation

V. Brojo Nath GangUly;

4.,  1988(4) sc€ 478 -

Kanpur Suraksha,Karméchari Ve UO I

5. 1995(5) SLR P 566 P & H(HC) Loka Ram

V.. Haryana Electricity Board.

M’”
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16. The submissions of Mr. Chanda are as follows :

(a)

(b)

(c)

(@)

(e)

The School (before take over) was a Govt.
Aided School. It was covered by deficit
grant in-aid system. It was therefore
covered by the Provincialisation Act 1977
and Aided School Management Rules 1976.
The rights and benefits earned under the
terms and conditions of service with the
Ajged School therefore continued and the
period of that service must be taken into
account for calculating the qualifying
service for retirement and peﬁsionary
benefits. The decision of the respondents
to.yhe contrary is therefore erroneous and
contrary to law.

Since the take over of the .School by the
Railways was subject to statutory provisions
the conditions and terms contrary thereto
contained in Annexure é are unenfordeable

and stand superseded.

Alternat-ively the terms and conditions in
Annexure # relied upon by the respondents
amount to’unconscienable contract and there-
fore are void.

The take over was &f all assets and liabili-
ties. Therefore when the staff was reappoin-
ted its earlier fights and benefits-were
protected and cannot be denied under the
guise that there’'was fresh appointment.

The opinion of FA and CAO tﬁat fhe applicant
was qualified to get pension has been ignored

without any justification.

e
peres
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.(f) The instances relating to similarly placed
persons who have been given benefit of past
service as shown in annexure '0O' and explained

- in rejoinder also have not been satisfactorily
explained by the respondents and thus differ=-
ential treatment has been given to the applicant

which is bad in law,

(g) It is highly unjust and unfair to deprive the
applicant the benefit of lomyf past service of

nearly 18 years i.e. from 2.2.1959 to 31.3.1977.

(h) The réquest of the applicant for retirement
and full pensionary benefit on fulfilling the
requirement of qualifying service taking into
account the past service has therefore been

illegally fefused by the respondents.,

17, The points raised by Mr. Chanda undoubtedly need
detailed scrutiny. We are however of the opinion that
since today is not the proper stage to decide these
questions these may be left open to be decided at a future

date on appropriate occasion. We take this view in the

‘following circumstances :

The respondents do not dispute the right of applicant
to retire or for pensionary benefits available after reti-

rement. They have however rejected the request made by

_the‘applicant for retirement from 31.10.90 on the g round

that he has not completed the qualifying service of 20 years
till then as required under provisions of IRE Code and

rules made thereunder (as were appdicable on the material
date i.e. 31.10.90. Now chapters III & VI of Railway
Services (Pension) Rules, 1993). In adopteing this stand

the respondents are excluding the past service of the
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applicaﬁt in the School. If that ié,to be taken into
account then the applicant could be said to have completed
the full qualifying period of 30 years and with weightage
of 3 years which according to Mr. Chanda would be available
to the applicant under the rules, he would be qualified

to get full pensionary benefits, Even going by the stand of
the respondents the applicant would be qualifying for
voluntapy retirement on'completibn of 20 years of Railway
service on 1.4.1997 (from 1.4.,1997)., Since a period of
ﬁearly 5% years has elapsed sihce the date when retirement
was requested (w.e.f. 31.10.90) it has lost its value.
Surely.having waited so loné the applicant can and should
want for another 14% months when he may chooge to reiterate
his request for retirment for which the respondents could
not have any legal objection. It will only he thereafter
the question would arise as to whéther %he applicant would
be entitled to get fuil pensionary benefit on the basis of
his past service being taken into account or not. Therefore

we think it proper at this stage to leave it open to the

applicant to agitate that question at that stage.

T

18. 'Consequently we direct the respondents to decide that

question if rgguest for retirement'is reiterated by the

applicant on or after 1.4.1997 by ignoring the orders impugned

in this 0.A. and the view takeq by them at this stage.In

‘other words the respondénts will decide the question afresh

according to'the then prevailing rules and duly taking into

account following factors :

1. The o0ld School was under deficit grant-in-aid
scheme,

2. It was taken over by the RailwaYS with assets and

liabilities.

%\)
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The térms and conditions of take over of the

School particularly referring to the existing

staff (if there was any such provision made
therein) and whether applicant was member of
staff or a member of management and how he has
to be treated if he was fouhdef member and part

of manangement.

t

Opinion of FA & CAO (set out in Annexure J).
Annexureé E,F,G ad& I herein.

The object and provisions of the Aséam Secondary
Education (Provincialisation) Act 1977. read |

with Rules 1982 made thereunder and The Assam

Aided Higher Secondary High and Middle Schools

Management Rules, 1976,

Railway Services (Pension) Rules, 1993,
The relevant guidelines issued by the Railway
Administration/Board on the point till then

applicable.

The rulings mentioned earlier and as may be

rendered hereafter till then

Such other material, record or ‘circumstances ag

may be found relevant.

Policy of Government of India in regard to. other

departments such as Nationalised Banks etc,

It is made clear that the contentions raised by both ‘

the parties in this O.A. will not bar the reconsideration

of the question but these will be open to be taken into

account.

it

Contd. oo
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18, The applicant is granted leave to reiterate his

request for retirement on or after 1.4.1997 if he would

desire to retire earlier to the date of superannuation

under the Railway Rules-Notwithstanding that his request

made in -July 1990 has not been granted.

In the result the 0,A. is disposed of in terms of

the observations and directions given above.

O.A. disposed of. No order as to costs.

8d/- VICE-CHAIRMAN

S3/- MEMBER (ADMN)
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NIKHILESH MITRA N.F.RATLWAY
_ Maligaon, Guwahati-781011
GENERAL MAN.2GER Assam
No. E/252/61/124 (W) Dated s 9.89

To

Shri Dinesh Goswami
Member of Parliament,
C-1 M.S.Flat,

Baba Kharak Singh Marg,
New Delhi~110001

Respecteg‘Sir,

Appeal of Shri Chandra Nath Sarma, Asstt,

Sub :

- Teacher, Rly, High School, Maligaon for
counting of his past services for the purpose
of pensionary benefits angd pay protection.

Ref : (i) Your letter dated 19.7.89,

(1i)My letter No. Z/Pivot/MP/€8/89
dt. 31.8.89¢ i

In continuation to my letter quoted above it is stated
that the appeal of Shri Chandra Natha Syrma, Asstt. Teacher
Railway High School, Maligaon received through your letter

 under reference for counting his past services in provincia-
‘lised school for the purpose of pensionary benefits and pay

i
protection,‘has been examined carefully. It is found that

cbunting of past services for the pmurpose of Pensionary
benefits is admissible in this case but there is no rule

to grant pay protection in such cases. However, the case

‘has been referred to Railway Board for their decision in

the matter,
With regards,

Yours Sincerely,

Sd/-
) (Nikhilesh Mitra)
LA General Manager

N
b
e
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NORTH EAST FRONTIER RATILWAY

MEMORANDUM

In accordance with the Ministry of Finance
(Department of Expenditure) 's Office Memorandum No.14(5)86/

TA/112 dated 05.12.89 ang Railway Board's letter No.F (E)

- II1/89/PN-1 dated 11.2.1989, Dy. CPO/IR has accorded his

sanction towards dounting of past service with effect

from 17.02.65 to 03.10.77 in vavour of Smt. Amita Buattacharjee
-Asstt. Teachar of Netaji Vidyapith Rly. H.S. School, Maligaon,
Smt, Bhattacharjee has rendered her past service as Asstt,
Peacher under the Directorate of Bducation, Govt, of‘Tripura,
With effect from 17.02.65 to 26.01.74 and this period mily
be added with her present service with effect from 04.10,77
for pensionery benefits treating the intervening period
mii&xbﬂxxﬁﬁxdxwixhxhxxxgxgsantxsgxxixexwizhxefﬁggkxfxam
ﬁ4xxﬁx§ﬁx§axxggnzimxgxxxbgnﬁgixxxxxaxkiﬁg from 26.01.74 to
03.10.77 as "Dies non."

This has the concurrence of F g CAO/N.F.Railway,
Maligaon vide vu.O.. No. FN(R)F/S-Pt.II dated 27.04.95,

. ' /
( J. RABIDAS)

Asstt. Personnel Offjcer (i)
for GENERAL MANAGER (P)

No.E/252/16/387 (W) Maligaon, dt. 04.07,97

Copy forwarded for information and neécessary action to :

1.  Cohtrolling officer, Netaji Vidyapith Riy, H.S.S5chool/MiG,
2. Principal, Netaji Vidyapith Rly, H.S.Ehool/MLG.cY.CEE/MLG.
3. F & CAO(FNGA) in duplicate. | |

4. Smt. Amita Bhattachar jee, Asstt.Teacher,Netaji Vidyapith
Riy. H.S, School, Maligaon.

5. Inspector of Schools, Sadar 'at Agartala, Tripura,

84/~ Illegible 4.7.97
(J.RABIDAS)
Asstt. Personnel Officer (W)

‘  ; | ¢%%TA&A4CJL£ for GENERAL MANAGER (P)



