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CENTRAL ADMINISTRATIVE TRIBUNAL
GUUAHATI 3ENCH 3: GUWAHATI s S,

.i.

0.A. 101/95¢"

¢ GRIGINAL APPLICATION NO, 101 1999 \
MISE.PETITION/CONTEMPT PETITION/REVIEW APPLICATION NO. (B.A. )
\ , . "
Ry @Z‘\K\r‘v'v\-‘ % APPLICANT (S)
' VERSUS

U @ \ q*’ YD) RESPONDENT (S)
_ | V.9, L S awlg AN \‘Vl (_,erwcsv\ ADVOCATE FOR

APPLICANT (s) -

“' M S0 Al S CALe, ADVOCATE FOR

RESPONDENT {S)

OFFICE NOTE DATE :—_ COURT'S ORDER .
: -
v : '
119.5.95 | (Ment ioned)
' Mr J.L.Sarkar for the appli-
- :caht. -
t

~In view of the pendency of
L0.A. 141/92 and M.P,133/94 in that.
'O A. and the interim orders passed
.1n that O,A, and further as it
'appears that an S.L.P has been
‘filed by the department in the'
'Hon'ble Supreme Court against the
dec151on of Calcutta Bench on
'51m11ar point we direct that notlce
before admission be issued to the
'respondents to show cause as to
why the application may not be |
'admitted and interim relief as
:prayed may not be granted. All the
:applicanté in 0.A.141/92 have not
ibeen made respondents in this O.A.
\The effect thereof will be consi-
1dered if necessary-at proper stage.
'Heturnab%e on 20,6.95,
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119,5.95¢ interi ief a i
:, '—-: stage._A%-is—s%age liberty to
! ' move for the interim relief 4fter
:‘ ' : respondents are sefved.
' ) Mr S.Ali,Sr.C.G.S.C seeks
:l : to appear for the respondents.
. ' ' However notices be directly
“ : : issued to the respondents. o
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0.A .No. 101/95 o L
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- - OFFICE NOTE ' DATE : S COURT'S CRLER
> mws mw 4 e ame m:,,.. s e s mlmamas amus et s e we s w e riw v s a3 e s
l .
111.7.95 The service of notice on the

respondents is still incomplete. The
Court O Fficer to report as to uwhy the
office cfoby of the notice contained -
in 'Ct' file does not indicate as to -
whom it was addressed. ) .

~

24 Whether notices intended for
respondent Nos. V to XXVI uere
prepared and issued for service mkkex
through :;espOndent No.III apart from ~
separate notice to respondent NOW III.

LIPS

3. When and how noticeé have

1

been issued to respondent Noss 1 to IV,

The Court O0fficer may obtain
the information from the Dealing

' within one week to the Bench.

Ad;ourned for Further
di rections to 18.7.,1995,
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W\BW \s N r These minutes be brm.Jght to -
—_ the notice of the Deputy Registrar
N . . )
e L adel, mmeéiately. .
Vice-Chairman
e~ Co, CLV\A A A—: -}-}-‘ nkm Memb er

vd'“fi ’
\§7w~7 Lr ¢ 118=7-95

Service report relating to respon-
dents 5 to 26 is awaited. Adjourned. to

2 5-7-95 [ ¢
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1
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1
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1
3 o
; Mr B8.L.Sarkar for the applicant.,
: Mr .§,Ali,Sr.C.G.5.C for respon=
| dente i to iv, .
E Mr B.K.Sharma for respondent
é ; NO.XUiQ
1
1
1
]
1
L]
1
1
i
:
t
1
i
?
4

g

Frankly speaking I am (V.C) not
~able to understand what is thegrievan-

ce of the applicant in specific terms,
The application as well as his repre-
sentations are more argumentative

B
——t o o e -.—..u.—_..z\ .-..._..
S
B R -

than & sp901flc to point out the
grlevance. It appears that the applic-.
ant has gtievance against the policy
decision taken by the Revenue Board

in the light of certain decisions of
the Supreme Court and C.A,T and 0.Ms

in the field as were found applicable.

to how the new pdlicy has affected tth
applicant it is not possible For«mehé

i
i
1
1
i
! e
 Unless a specific case is mads out as
?
1
1
1
1

' to consider that the policy decision;

: perge illegal, Instead of ¢£§¥ZR§V
time for trying to understand the Cay
of the applicant we are therefore

d

admitting the application. Issue not.
to the respondents. 8 weeks for writt
en statement., Those respondents who -
have not yet been served should be
served again with the notice in the
0.A, Respondents may Flled their
Since the application is no&
1 admitted ény promotion effected on

i
e B of 5T QP

t=— 2IA ,\L)$77,Qf3 i’l
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the basis of the existing seniority

list naturally will be subject to

the final result of this 0.A. Hence

No interim relief.is granted.
Adjourned to 9.10.1995 for further
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. L - 0.A. 101/95
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| 17.10.95 Mr M.Chanda/Mr S,A1i,5r.C.G.5.C.
. “ ’ . Vd . . .
) ; a Six weeks for uritten statement.
" ' ) - Adjourned to 4,12,1995 for

directions. -

LQ/@hJ&N““J“fQVéLQ e\ %w-w
P

‘%?LL; - : | Né er UiceeChairmqn
pg
4-12e95 : Mr.M.Chanda for the applicante
Mr.S5.21i, ®r.c.G.s.C. and Mr.B.x,
| Sharma for the respondents.
|
_ — . Adjourned to 12-1-96 for orders
T \'*’/th ) ’ S
W/ s bhervrnins , R Liberty to file counter.
X44,L/v~—\3;L\}::3 | - | , Momt o o ~]*.*: e
Aﬁi\ : M;é%g; Vice-Chairman
im
Lt
12-1=96 To be iisced. foc hearing on
e O e e e © 29=2=96. Liberty to file written
AV J{‘J] statement.

P Z. o ), 2,9, 0,5, 8,7

/:2;7_5’5, 1, 1S, /8,238 2K | é@/ | M |

Member - , Vice-Chairman
. ‘(“ | _
A peesd Bnct 1p '
S R e b £ P ‘
‘ 25.4.96 Mr M.Chanda for the applicant. Mr
,4??\\ . R ) ' S.Ali, Sr.C.G.S.C for the respondents.
43 , N , Written statement on behalf of
- ng- QLth ' official respondents submitted on
32 &;CL»JV' 26.2.96. Mr Chanda receives copy of the
same today. :
quhx gP*va“v}\ %JYY ; List for hearing on 5.6.96.
L eA .
ag'\l/'-’ i \
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0.A.101/95 | I

5=6=96 , | 'At the request of Mr.Je.LeSarkar

(.94

//\ Vé;ﬁﬁ;b : hearing is adjourned to 7-6-96.
q&?}zga; a\Jx&/g.
/% /A W ot - ; Member(A)

§;>;/ - . Member(J)

1m

Menb /‘Aﬁ") g 0] 7.6.95 Mr. J.L.Sarkar for the applicant.

Mr. S.Sarma seeks for adjburnment for
ndsm2$vu . o

personal difficulties  of  Mr.

——

B.K.Sharma who has submitted leave

not. Hearing adjourned to 5.7.96.

L &

Member (J) Member (Aa)

- . 5=T=96 Learned Sr,C.G.5.Ce Mr.S.Ald
' for the respondents. List for
hearing on 2=8-96,.

Mr M.@alChanda for the appl;-"'
cant. Mr S.All Sr.c. G.5.C for the

i;7£7wdk;;;4’ff:%a\jﬂvc'ﬁOLAA;A1 ) respondents.

. - - Member
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1\7’3 -DF o 17=3- 97  The respondents have failed -~
' to file the written statement within

S e A S‘Z'OJ“WM’*

4 b‘f’r’ - the time limit. Later written state-
‘%“IH-L@"’" J’?’ [ Respory, ment was filed with a petition
ot /ﬁmﬁf( - &7 71” 93. : - praying inter alia for acceptance
o of the written statement filed
%__ . S - - after the-timelal{l*aiwed, |
143 | . _ . We.have hward Mr.M.Chanda coun=

sel for the applicant and lvlr.B;K., ~
"Sharma on behalf of the respondentse.
| _ We accept the written statement and
RE 35 - grant 7 days time from to-day for =
793 sy 744/ A_c&e,{z;.v"Z?\/\M'.’; »- e filinc,? of rejoinder. The api;l;cant
" z/-y.f/ﬁ(M ) may file rejoinder within a week

)\';}"/ . List for hearing on 29-4-97.

Memb%ﬁ L - |

from to=-day if so advised.

Vice~Chairman

< . ~ | |

aw/(r_ . ‘ ' . (

v ¢ . -I :
//( . /y(}/u/é 29=4-97 On the prayer of Mr.S.Sarma’
on behalf of learned counsel Mr.B.K.

Sharma for the reapondents"‘w'*

case is adjourned to 1-5-97.

. Vice~“hairman
mft/} ;; Wy r /,77 :

'x(’éw?:a ﬂ{)\r ,(/( b, A ‘;( - — | - | -

&«6?7\4 Zé{/l— (W\_A/M/ &’}3/\ . 30\4 | ' A »

AL Gﬂ / 2/ / 25 £ “’"“'7 6-5-97 Division Bench is not‘sittingé
2.ced »\,L(W?Lv /;\ /M./,-d)g | Therefore, the case is adjourned

' to 23-6=97. for hearinge

A/az\k /ﬂ'/o\u/v) -
g 5 9F aleegh SR (P )

» Vice=Chairman
o |
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» - O.A. XRXR 101/95 | A

'29.8.96. Mr M.Chanda for the applicant.
» Mr soAli.&'OCcGoSoc for the rESporld

2§(°\ , - “. ' o List for hearing on' 26.9.96.
- o A ' Member

.3\'5
8
Y B

R

30]

: 26.9.96. - Learned ,counsei Mr J. L. Sarkar:for=::
the applican“t. Learned Sr. C.G.S.C. Mr S. Al

for the respondents.

- - - ' R "~ List for hearing on 20.11.96. T~
I : : . Membe
; - — - . v " ;-‘d/ ) . 3
7 ;
12.3.97 . Two days time is granted to ™
B.K;Sharnxa, learned counsel appearing on behalt
s < ()- )
et .} Jo b 7w B "of the private respondents for taking necessary
: - . . '~ steps. |
PUEY 47/:' - ’ ~\ ' :
» A ‘/ e /9@’(}, List on 17.3.97 for further orders.
x b ;{, —->:-— -/;‘ N UFEVA [ o .
o [T |
o e N ~F e S .
S © -, Member : ‘ Vice-Chairmar
trd. i '_; ‘ -
>‘13_m3..97 - MAJ.L.Sarkar counsql for the
-~ ~ » - A gy e N
M present\for the responddquts.
o List £dr hearing on 8-8%97,
Jemb&r
L lm )
/
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23=6=97 On the prayer of counsel for the

parties case is adjourned till 418-97.

Member Vicé~Chairman
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20-3-98 Let this case be listed for hearing on
23=3-98.
Member Vice~Chairman
lm

;. O/‘A ‘ ~ . {\,_0&1/‘\ [/'7 ,23 I\Bl' 9\8 74‘_% r@_"_«/:ﬁ /(",’ Z-} P (‘,.. S X .
]b?§ ~N - -—
St

Con
P , .
+ 23.4.98 Heard in part. List on 28.4.98 for
&L .\ further hearing.
- R\
’ Member Vice=Chairman
AR

3 “ P9,
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(1) |
0.A. 101/95

Lo«

28.4.98 - .. .. Hearing concluded. Judgment

-
Membe vice-Chairman
pg
25.8.98 On the prayer of the learned
counsel for the parties this case is
adjourned till 27.8.98. _
Méé%gf/ﬂ Vice~-Chairman
‘nkm
‘ o — S5k -
23878 Ao L 3
\257
31.8.98 On the prayer made on behalf of

reserved.

.

éhe Mr B.K. Sharma, learned counsel

for the respondent No.l16 the case is

adjourned till 8.9.98.

b

Mém%er Vice-Chairman

10.9.98

Mr. J.L.Sarkar, learned

counsel appearing on behalf of
the applicant prays for two weeks
adjournment. Mr. S.Ali, learned
Sr. C.G.S.C. and Mr. B.K.Sharma,
learned counsel appearing appearing
on behalf. of the opposite parties
have no - objection. Accordingly

we adjourn the case till 3.7]1.1998.

Contd.
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had O.A. 101/95
10.9.98 List on 3.11.1998.
W o
075 D Lepe L ' oI
o Menber Vice-Chairman
J"” 4//
trd
A Y
’v{u + o \\\(7\ Lo
?3.13:;98 pivision Bench is not available.
o ' List on 23.11.1998 for hearing.
- . Member
- pg
o v - 2.6 ~g
o e M
23.li-ay A3 Py
e \N\/- .
2 /2/ A K"/ (;':'
' W M 26,1298 | Division Bench is not avallable.
{ the ist on 3.12.98 for hearinge.
)T W ‘ “W\ Lis ,
x&\ﬂ?t’w &\m). . »
J,\/; Q// ' By Order
D
g .
f{lv\”\l 2N
v - 3-12-98 On th& prayer of Mr.U.K.Naimm
‘ learned counsel\ on behalf 0f MI.B.Keam
Sharma learned cdunsel for Railway
Administration cas® is adjourned to
i 8=12-98 for hearinges \
.' \e |
Member Vice=Chairman
lm
e L\3-12—98 Case is adjourned to 8-12-98,
o t— Cw | for hearing.

im

ﬁw\‘ﬁ’

b

Membéer Vice~Chairman



k%,,
Be12%98 KrsAuKeChoudhury, learned Addl.
2(4 — | R-7€% : CaGeSeCs on behnlf 0f Mr.5.AlL prays for
adjournment of this case on the ground
W5 T~ N 7%;1'5!/«* 5y that #Hr.Ali {s indigposed. Mr.J.L.Sarkar
) s o “ S ‘ !.uamed counsel appearing on behalf of th
w Al TN ' applicant has no objection.Prayer allowed.
. , | List on 28~ 12-98 for hearing.
of
- b B
. Henmber ‘Vice~Chalrisan
im

o | &

. _ \Y”W%

bL—1-77 I o

y 3 . 8.12.98 Let this case be istgd on
‘fm-r/t’/‘"’ 5-77“'("'“ P) - 7.1.1999 alongwith R.A.No.10/95.
e fouim i o
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7, ‘ C+A. No. 101/95
"*N‘Tbtes of the Registry ‘Date | Order of the Tribunal
2E . 2 273 22.1.99 | Heard learned counsel for the
—_— < parties. Hearing concluded. Juegement
» S /L_, .
@).,72414 } £ delivered in the cpen court, kept in
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Separate sheets. The application is
disposed of. No order as to costs.

a KL
Méé%{{ Vice=-Chairman
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CENTRAL ADMINISTRAT IVE TRIBUNAL
GUUAHATI BENCH : GUYAHAT I=5

O.A.Nos. 10145 171/95, and 147/95

o 22.1.1999
Date of decision

SE2 A A 5o TR

Shri Jibanlal Bhowmick (0.A. No. 101/95)
Shei--Debajyot i Mishra. w-diQhe=No.171/95) PET IT IONER(S )
Shri AShoke Dey & ors. (O.A. No. 147/95)

b
t

Mr. J.L.Sérkar and Mr. M.Chanda. : ADLVOCATE FOR THE

. 3 . ‘ . PETITIONER(S)
|
VERSUS
Unlon of Indla & Ors. ' RES PONDENT (S )
MgamAaDebnRovaleqpnedrSrmemG.S.C. ADVOCATE POR THE
Mr. B.K.Sharma. : : RESPONDENT(S)

-

THE HON'BLE MR. JUSTICE D.N. BARUAH, VICE-CHAIRMAN.

THE HON'BLE SRI G.L.SANGLYINE, ADMINISTRATIVE MEMBER.

1., . Whether Reporters of local papers may be allowed
to see the Judgement? :

2, To be referred to the Reporter or not?

3, Whether their Lordships wish to see the fair
copy of the Judgement?

4, Whether the Judgement is to be circulated to
the other Benches?

Judgement delivered by Hon'ble vyjice-Chairman



CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH

»

|
Date of decision: This the 22nd day of January,1999.

Hon'ble Mr. Justice D.N.Baruah, Vice-Chairman.

Hon'ble Shri G.L.Sanglyine, Administrative Member.

0.A. No. 101 of 1995
- ]
Shri Jibanlal Bhowmick .+.Applicant.

By Advocate Mr. M%Chanda.
-versus-
Union of India &'Qrs. . : .« «Respondents.

By Advocate Mr. A.Deb Roy, learned Sr. C.G.S.C.

0.A. No. 171 of 1995.

Shri Debajyoti Mishra ... Applicant.
b |
By Advocate Mr. M.Chanda.
-versus-

Union of India & Oﬁs. ' .+ +.Respondents.

By Advocate Mr. A.Deb Roy, learned Sr. C.G.S.C.

Q.A, No.147 of 1995,

Shri Ashoke Dey & Ors. .« +.Applicant.
By Advocate Mr. M.Ghanda.
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BARUAH.J. (V.C.)

"All the above three original applications involve

common questions of law and similar facts. Therefore, we
dispose of all the three applications by this common

order.

2. All the appliicants were Inspectors.of Customs énd
Central Excise, wbéking in the North Eastern Region at
the material time. They were appointed on ad hoc basis
during the period from 1?81 to 19837 and later on they
were regularly appointed ‘ar Inspectors. The seniority of
the applicants was fixed above the private respondents in
pursuance of the Office Memorandqm dated 22.12.1959
issued by the Department of Personnel and Training,
Ministry of Home Affairs, New Delhi. According to the
applicants such seniority was settled-long back in the
cadre of Inspectors in the year 1983. The applicaﬁts
further staﬁe that Fhe seniority used to be maintained on
Regional basis. Such seniority was fixéd ‘in terms of
Quota-Rota Rule as ber the guidelinés given in O.M. dated
22.12.1959. This pr%ctice continued till 1993. In October
1994 a Draft Se%iority List was published by the
4 respondénts showing private respondents above the
\
applicants. This wés in violation of the provisioné of
the Office Memorandum dated 7.2.1986 whereby the old
caées were;omjmiaybé reopened. The draf; seniority list
was §repared.~By.tﬁg draft seniority list so prepared, a
. letter -dated 5&103384 was issued showing the applicants

juniors: to the private respondents. According to the

applicants the draft seniority list which was later on

L~ .



made final was in: viOlétion of the Office Memorandum
dated 7.2.86 inasmuch as:in‘the said draft seniority list

the old’caseé had: been: resopenéd, which was prohibited‘by-the

Office Memorandum dated ~ 7.2.86. After the publication of

the draft seniority 1list “the applicants submitted

representation objecting the draft seniority list. These

I R : :
representations were disposed of against the applicants

ffby order dated 27.4.1995. and the odraft seniorit§ list -

so published is déclared final. Being aggrieved:;thé

ol

applicénts have~approaéhed this Tribunal by filing the

‘aforesaid original applications.

3.  In due codrse the respondents have. entered

~

appearance. The official respondents have filed written

'statementéin‘a}l tﬁe application. In O.A. No. 101/95 the

private respondent No. 16 has filed written statement. In

.O.A.'No.l47/95~npne:of theLprivate respondents No.5 to 36

1
L.Q . | .

'hasg’filed'written‘$tateméht. In O.A. Nos. 171/95 pr{vate

respondent Nos. '5'} 27, 28 and 31 have filed written

statements, others‘ﬁéﬁé not: filed ; any written statement
even though' notices were duly served on them as wili
appear from the office note. Today Mr. B.K.Sharma,

learned,counsel‘apgeafiné on behalf of respondent No. 16

in 0.A. 101/95, respondenﬁ Nos. 7,30 and 31 in O.A. No.

;147/95 andeespondent Nos. 5, 27, 28 in O.A. No. 171/95

is present. Mr. B.P.Kataki has entered appearance for

irespondent No.28 in O0.A. 171/95. However, he is not

present today before the Tribunal.

4. We have heard Mr:. M.Chanda, learned counsel for

all the applicants, Mr. A.Deb Roy, learned Sr. C.G.S.C

;for all 'the official respondents and Mr. B.K.Sharma,

|
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learned counsel for some of the private respondents as
ment ioned abovl. Mr. Chanda, submits that the ;-

appllncants -were orlglnally Shown . & senior to the

o prlvate respondents since their app01ntmentsby promotion

to the rank of Inspector of Customs and Central Excise

tr 4 |

.~ wspe earlier. This|was done in strict compliance with the

. Office Memorandum dated 22.12.1959. During the period of

.~ 1959-85 the quota—rota'system was prevalent. The persons

3

were appointed by, promotion or directly recruited on the
basis of the quoLa. However,er,Cﬁandévsubmits that by
yet another Offide Memorandum dated .7.2.86 issued.byrthe
Ministry  of Personnel,Public Grievances & Pensions,
Department of Personnel & Training, the oldssystem'of

guota-rota had been done away and in its place the

senlorlty was requ1red to be fixed as per the date of

'app01ntment. The quota -rota system was abollshed after_

the 0.M.86. As per the said O. M 86 the o0ld cases where

the seniority 4ad already been fixed would not. be re- .

“opened. The Ofﬁlce Memorandum dated 7.2.86 was to take

effect from 1. 3{1986. Relylng on-: thls Mr. Chanda submlts

that as'thequota—rota system was there,and the same

prooedure was fpllowed, the applicants were put above the
direct recruits on the basis of quota-rota sYstem,~the
said seniority ought to have been maintained. Instead,
the respondents have made'a total change in the seniority

list 1in utter'violation of the provisions contained in

para 7 of the Offlce Memorandum dated 7.2, 86. Learned

" counsel further submits that when the senlorlty was flxed

~on earlier opcasion "putting the applicants above the

private respondents they never objected. He also'submits

" thel the applicants having occupied  the place for a long

time their seniority positions ought not to have been



disturbed. It is also submitted that the decision of-the

[X]
v

0

Calcutta Bench fendered in O0.A. No. 925/92 is not binding

on the applicants in{as much as the applicants Were never

served with a notice. The decision was made ex parte in

. . ! . . .
their absénce. They| had no knowledge whatsoever, about.

ig. They came to know it only from the written statement
.f‘ T - . .

‘filed by the respondent No.l6 in O.A.. No. 101/95. The

written statement filed by‘the.official respondents is
silenﬁ in this regard.
5. 1 Mr. Deb Roy, learned Sr. C.G.S.C. submits. that
prior to Office Memorandum dated 7.2.86, thé quota-rota -
systém was in voguel This system was abolished by the
sai@ Office Memorandum dated 7.2.86. He however very
fairly submits that-thé relétive seniorify bf,Iﬁspéctors
between Direct Recruits and Promotees WaS“maintained as
per Circular dated 22._12.1959'. | %
6. Mr.'-B;K.Sharma, ilearned counsel - submits that
thdﬁgh“quota-rota‘éystemégéiapplicable as per the Office
Mémorandum dated'22.12.19595this system wés never adhered
to. In fact, there Qas a break.down of this system and
the prdéedure' as prescribed in .fhe '.subseqﬁent
notification dated 7.2.1986 was in fact folib&ed.
Thefefore, there was'no.question of following quotaf;ota,u
éystem{ Besides he hasvdrawn Our‘atteﬁtioA'to a decisiéhfﬁ
of Cuttack Bench of the.Centfal_Administrative Tribupal,;
Relying on this Mr. Sharma states that ghe quota-réta

5ystem waé never ,folléwed\\and therefore ~the Office

Memorandum datedv22712.1959 had no relevance in the facts
and  circumstances of the case. Besides he has also drawn
our attention tOvparagﬁaph i4-of the judgement of the

- I . . s .
Quttack Bench. Referring to that Mr. Sharma submits that

'éeniority already determined could not be disturbed. The

oA




éﬁoqla; be given eff

:progpqulve

Cuttéck.Bénch‘of th
prdvision of the
Agreeing with the N

held that- the princi

;r -r

the judgment by thHe Supreme Court

date.

<

-

decision and must
upsetting the senio

submits that an SLP

o

3
is Tribunal declined to accept the
Office Memorandum dated- 7.2.1986.
 ples laid down by the Supreme Court
ect from the date of pronouncement of

and‘ not from any

\

It was further held that Memorandum

not be "taken into account while
rity once fixed. Mr_ Sharma further

was filed against the Calcutta Bench

decision and the said SLP was dismissed. However, Mr

AN

-

Sharmg, when asked to produce the ordér,,ha expressed his

- inability to do so.

In the written statement there is no

averment to the effect that the. SLP agaiﬁst Calcutta

Bench decision was di

submits that he has

filed. Mr. Deb Roy h

Sharma further draws
Tribunal given in o

Besides this, Mr

n

smissed. On the other hand Mr Chanda

no information that such ‘S,LP was
as also no knowledge about.it. Mr
our attention to a decision qf this
tiginal application No.241 of 1991.
harma has relied ”

upon two other

decisions viz. A. Janardhana -vs- Union of India and

others reported in AIR (1983) SC 769 ahd'AIR (1957) sC

716, A.N..
Goverhmentq

7.  On_ the other

‘catena of decisions.

-

Pathak and others

hand Mr Chanda has referred to a

|
{
!
|

8. On the rival contention:of the learned counsel for

|

the parties, it is to be seen whether the applicants are

entitled to the relief claimed.

A

adras Bench of the Tribunal it was’

(ya/

“dated 7.2;}986 coulld not supersede the Supreme Céurt:

Secretary to the



KU

.-shall be

- yvacancies between ¢t

‘categories of employ

Office Memorandum dated 7.2.1986/w§§

appllcants and the|

time. Para 6 of th

| , |

(OM 59 for short)
determin

the basis of vacan

K2

: 7 ¢
;
9; '~ The controversy relates to which of the Office,
‘Memoranday, namely Office Memorandum dated 22.12.1959 or

applicable tO"the
prlvate respondents at the materlal'
e Offlce Memorandum dated 22. 12 1959
states that the relative senrorlty

ed according to '~ the rotation of
he direct recruits and promctees on

cies reserved for the aforesaid two

ees as per the Recruitment Rules. The

Wreflx the senlorlty cf Shri N.C.

respondent Nos.l to 4 in their written statement have

stated as follows:

".........the"' relative  seniority of
Inspectors between DRs and QRS in this
Department’ were maintained as per. Ministry
of Home Affairs O0.M.No.9/11/55-RPS, .dt.
22.12.59 i. el. according to rotation of
vacancies reserved for DRs and PRs as per
Recruitment Rules. As per this pr1nc1ple;
if . in a yean, sufficient DRs or PRs were
not availablel, the practice followed was to
keep the slots meant for DRs or PRs, which
could not- be|f111ed up, vacant and where
such’ DRs or| PRs were available through
later examination as/Selections, such
persons occupied these vacant slots thereby
becoming senior to. some of the Officers
already in poéltlon..

havVe also stated in their written

1

statement “that rev;éed, Seniorityf list was prepared in

The reépondents.

accordance'wifh the | judgment of the Calcutta Bench of

.thls Tribunal wherehy the respondents were directed to

Patra and another in the

llght of the judgmenﬂ referred to above. The Trlbunal

aleo‘ dlrected to refix. the senlorlty Aof 51m11arly

eifuated]enpioyees in the light of judgment.qf$Cuttack
Behch.and.the‘two deqiSions of the Apex Court referred to
in' the said decision.|

3
i
|
I
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10 As petr the Office Memorandum dated 7.241986 (QM 86 for
short) the seniority to be fixed from the date of promotion
or appointment as ‘the case may be without following the
Quota-Rota system. In para 14 of the judgment passed by the

Cuttack Bench in Original Application Nos. 62 to 71 of 1987

\

observed as under:

PR The K seniority already determined by the
department has been challenged by the applicants on
the basis of pronouncement of the Supreme Court, some
of ‘which have been referred to in the preceding
paragraphs. We are, therefore, unable to appreciate
the provision in paragraph 7 of the office memorandum
dated 7.2.86 which has made the revised procedure for
determination of seniority effective only from lst
March 1986. We agree with the Madras Bench that the
Principles 1hid down by the Supreme Court have to be
given effedt to at least from the date of
pronouncement of the decision by the Supreme Court

4 "

Calcutta Bench of 'the Tribunal after hearing the parties
found that the Cuttack Bench judgment has alréady been
implemented. The jhdgment was passed in 1989 and no stay
order was granted by tﬁe Supreme Court. This Bench also had
an occasion to decide a similar matter. While deciding the
similar matter in 0.A.No.241 of 1991 this Bench observed as

follows:

"5. +........In paragraph 9 of the |written
statement it is stated that the seniority list of
Inspectors as on 1.1.91 .was circulated in December
1991 and it was based on the guidelines of Govt.
dated 7.2.1986 and it cannot be reopened. However
in our view the question of assigning correct
seniority,to the applicant in the promotional post
has to be decided in the light of the decision of
the Cuttack Bench. This can be adequately decided
while disbosing of the representation."

As-per the above décisions whatever was heldbby the Cuttack
Bench should be kebt in mind ih‘fixing the seniority. In A
Janardhana Vs. U.O;I. & Ors. (Supra) a similar matter came
up before the Supreme Court. The Supreme Court . observed as

follows:

"28. It is a well recognised principle of service
jurisprudence that any rule of seniority has to
satisfy the test of equality of opportunity in public
service as enshrined in Art. 16. It is an equally

-
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well recognised cannon of service jurisprudence that
in the absence of any other wvalid rule for
determining inter se seniority of members belonging
to the same service, - the rule of continuous
officiation or the length of service or the date of
entering in service and continuous uninterrupted
service thereafter would be valid and would satisfy
the tests of Art. 16. However, as we would presently
point out we need not fall back upon this general
principleifor determining inter se seniority because
in our view there is a specific rule governing inter
se seniority between direct recruits and promotees
in MES Class I Service, and it was in force till 1974
when the impugned seniority list was drawn up."

The Supreeme Court further observed :

............... Therefore, . once the quota rule was
wholly relaxed between 1959 and- 1969 to suit the
requirements of service and the recruitment made in
relaxation made in relaxation of quota rule and the
minimum qualification rule for direct recruits is
held to be valid, no effect can be given to the
seniority rule enunciated in para 3(iii), which was
wholly inter-linked with the quota rule and cannot
exist apart from it on its own strength. This is
impliedly accepted by the | Union Government and is
implicit in the seniority lists prepared in 1963 and
1967-68 in respect of AEE, because both those
seniority lists were drawn up in accordance with rule
of seniority enunciated in Annexure 'A' to Army
Instruction No. 241 of 1950 dated September, 1,1949,
and not in compliance with| para 3 (iii) of Appendix
V‘" .

In the said case Supreme Court considered 1949 Ruleé
which came ‘into force on April 1, 1951. In the said rule the
provision was madéA for determining inter se seniority
between direct recruits and promotjees. In the Appendix V of
the said Rules it was provided that the roster should be
maintained indicating the order in |which apbointmenté héd to
be made by direct recruitment or promotion in accordance
with the percentages fixed fqr_eéch method of recruitment.in
the recruitment rules. The relative seniority of the
promotees and d?rect recruits should be determined by the
dates on which% the vacancies reserved for the direct
recruits and the promotees occur. This 1949 Rules related
the quota of 9:1 between direct rlecruits and promotees. It

_- showed that the roster was to be maintained «consistentently

/ .
ﬁgl_, 5 ’ Contd....
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with the quota so that relative inter se seniority of promotees
and direct récruiﬁs-céhld‘be‘determinédaon the date on which
vacancy occurred and the vacancy|is for the direct recruit
or for the promotees. If the quota prescribed was adhered to
or invioable, the.rule df seniority as per the Appendix V'
would hve to be given full play and the seniority list had
to be drawn in accordance with it|. But once the guota rule
gave away the seniority rule as prescribed the same became

otiose and ineffective.

i1. The next decision cited Mr|. B.K.Sharma is A.N.Pathak
and Others Vs. Secretary to the Government, Ministry of
Defence and another, reported‘in AIR 1987 SC 716, when simi-
“lar guestions came up before the Apex Court. In the said
decision, relying on the decision|of A.Janardhana Vs. Union
of India and others (Supra), the Apex Court observed thus :

"ld. ... length of service and seniority,
in cases where there was inordinate delay in making
direct recruitment. He tried to Justify the inequity
saying that the new rules have tried to rectify it.
We are not satisfied with this explanation since
that is little consolation to the petitioners. We are
of the view that the grievance of the petitioners is
Justified. in law. The rules enabling the authorities
to fill in vacancies for direct recruits as and when
recruitment is made . and thereby destroying the
chances of promotion to those who are already 1in
service cannot but we viewed with disfavour. If the
authorities want to adhere |to the rules strictly all
that is necessary is to be prompt in making the
direct recruitment. Delay in making appointments by
direct recruitment should |not visit the promotees
with adverse consequences, denying them the benefit
of their service." '

12 Mr Chanda has drawn our atitention to a decision in

the case of Union of India & Ors. Vs. G.K. Vaidyanathan and

Other;, reported in AIR (1996) SC| 688. In the said case a

three'Judge Bench of the Apex Court observed as follows:
"12. ' We are of the|l opinion that the

learned Additional Solicitor General is right
in his submission that the decision of the

Z
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Madras Tribunal is based upon a concession
and cannot, therefore, be| treated as a
decision on merits. The said concession made
by direct recruits cannot and does not bind
the Union of India, which| is equally an
affected party in the matter. No such
concession was made by any of the
respondents before the Bangalore Bench. As
stated above, the direct recruits impleaded
as respondents before Madras Tribunal were
also impleaded as respondents before the
Bangalore Tribunal. Moreover, the said
concession is found to be lopposed to the
record, as found by the Bangalore Tribunal,
which has recorded on a perusal of relevant
records, that even during the years 1978 to
1981 - the period during which the promotees
say, there was a break-down in the quota
rule - both direct recruitments and promo-

tions were being made though it may be that

promotions to the cadre were
of the quota. The correctnes

made in excess
s of the facts

recorded in Para-28 of the decision of the

Bangalore Tribunal is not
questioned before us. Once t
very theory of break-down of

disputed or
his is so, the
the quota rule

falls to the ground. In such a situation, it

is not necessary either to
decisions
question when the quota rule
have broken down or with

deal with the

cited by the ©parties on the

can be said to
the question

whether the principle contained in Office

Memorandum dated February 7
given retrospective effect.

;, 1986 can be
The factual

situation concludes the issbe against the
promotees." -

Regarding the break-down the Apex Court observed in

of the said judgment as follows:

N e et e «...The direct

recruits were

impleaded as Respondents Nos. 4 to 19

who included

before the Madras Tribuna

of the claim was identical),

Respondents Nos. 3 to 15

1. The basis
viz., the

break down of the quota rule. The direct

recruits remained

India

ex-parte

contested the promotees

but Union of

Bangalore Tribunal looked into the relevant

records and found as follows:

"On an examination of t
notice that there was a
departure in adhering
prescribed for direct re

to the

he records, we
deviation or
quotas
cruitment and

promotion in the calendar years from 1978 to
1981 reckoning each year as one unit. In all
these years, the posts in the cadres of CGI
were filled in from two sources, viz. direct

recruitment and promotiops.

2

Strange enough

A

para 7

case. The
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during this years, promotions| to the cadre
were in excess of direct recruitment. This
then is the factual position revealed from
the records."

In that case, of cdurse, the Apex Court found that there

. Was no breakdown..Again Mr Chanda cited another decision,

namely, Abraham Jacob and others Vs. Union of India and

Others, reported in kl998) 4 SCC 65. In this case the Apex

Court observed as follows:

"4ooo... .....Further, the inter se seniority of
such direct | recruits and promotees has to be
determined by taking recourse to the aforesaid
office memorandum dated 22.12.1959 issued by the
Government oy India in the Ministry of Home
Affairs. Needless to mention that this principle
has to be invoked for determination of inter se
seniority of |the appointees both direct recruits
and promotees!during the period 1969 till 9.9.1976
and in fact the Government| has drawn up the
seniority list on following the said principle. In
the aforesaiﬁ premises, the| direction of the
Tribunal in the impugned judgement to redraw the
seniority 1list without importing any quota/rota
rule for the period prior to 9.9.197 is
unsustainable in law and we accordingly quash the
said direction. Necessarily, therefore, the inter
se seniority of the direct recruits and promotees
in the cadre of Assistant Engineers for the period
1969 till 9.9.1976 has to, be determined in
accordance with the government order dated
22.12.1959 issued by the Ministry of Home Affairs."

From the decisions cited above,it appears that if there is
no rule regarding fixation of seniority, as in this case,
O.M.'59 is to be adﬂered to for the period for which the

particular O.M. was {in force. It is also stated that the

O0.M.'86 does not have any retrospective effect. Now, the

question is, as Mr. B.K.Sharma has strenuously argued, as
to whether the quota%rota rule as prescribed in 0.M. dted
22.12.1959 had brokén down or not. | The facts are not
available befofe us.! The applicants have submited a senio-
rity list prepared by the office for the period before
1986. No opportunity Qas given to the other side to rebut.
The applicants have drawn our attention to the list: we

cannot ignore looking into this. On looking to the this

list it cannot be said that the rule prescribed by O.M.'59

P/ B ' S Contd..... '
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had in fact collapsed. If it had collapsed then the
decision has to be taken in the light of the decision of
A. Janardhana's case (Supra) and also the other decisions
cited above. Due to the paucity of the materials available

before us we are not in a position to decide this.

13, In view of the ébove,we.send back the cases to the
respondents to examine the entire matter afresh in the
light of the decisions of the Apex Court referred to
above. If the applicants claim personal hearing before any
decision is taken, they may be given such opportunity. The
non-official respondents may also bg given opportunity of
personal hearing if they so claim and they should be given
at least seven days notice. This must be done as early as

possible at any rate within a period of three months from

the date of receipt of this ordet.
14.. The applications are accordingly disposed of.

L5. Considering the facts and circumstances of the

case, we however, make no order as to costs.

(G.L.SANGLYIHE) (D.N.BARUAH)
Administratji/ve Member Vice-Chairman

UL
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Particulérs of the Applicant.,

~ Shri Jibonlal Bhowmick, Inspecto:}

S/o late Jyotish Chandra Bhowmick,

Customs; Preventive Division,
\ .

}Mantribari Road

P,0., Agartala

Dist. Tripura (West)

Particulars of the Respondents.

Union ¢of India, ‘
Represehteq'by the Secretary,
to the'Govt. of India,

Revenue Department,

- Ministry of Finance, - Lot

New Delhi

The Chairman,
Central Board of Excise & Customs
G 1/3 Pandara Park,

New Delhi.
. / !

The Collector. Customs And

Central Excise, Shillong.

The Secretary to the Govte. of India,

Ministry of Personnel,
Public Grievances and Pensions,
Department of Personnel and Training,

New “De lhi .
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Madhu Sudhan Tyagg,
Jagajyoti Acharjee
Arun Kr. Chaturvedi

S.K.Cidyanta -
Didip ‘Kr. Verma
Susmal Das
Khanindra Neog ‘
Bambu Lama

Nimai Ch. Patra
Nrityé Gopal Barman
Alaéri Swani_
Bapukan Patir

Raju Sonowa#
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Papbitra Kr. Reang

Paresh Debnath
Bijoy Krishna Deb
Jahar Dey

Naba Chandra Sinsh Singjam

Ansuman éhakraborty
¢

Tapan Kumar Sarkar
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All the respondent Nos. v to xxvi are working
as Inspectors of Customs and Central Excise, under
the Collector of Customs and Central Excise, Shillong.

Therefore notices may kindly be served upon the

Private Respondents through the Respondént No. 3 i.e.

Collector, Cupistoms and CentralJExcise, Shillonge.

3. Particulars for which this application is made.
This application is made for quashing and
setting aside the impugned Draft Seniority List

dated 24.10;94 issued by the Collector, Customs,

‘ Central Excise, Shillong, in respect of Inspectors

of Cuffistoms and Central Excise, working in North

H

Eastern Region, and also for setting aside the -

letter No. C. No, II (34)I/ET—I/91/PT-I dtd. 24.10.94

issued by the Deputy Dollector, Customs and Central

| Excise, Office of the Customs-and Central Excise,

L |

~

Shillong through which the above mentioned impugned

draft seniority llSt was published and also against the

" letter No. C. No. II (34)I/E’I‘.I/91/Pt-1 9466=550

ted 27 4 95 whereby the impugned Draft Seniority

O

List in respect of Inspectors. Customs and Central

Excise is finalished.

4, Limitation

- The applicant states that the case is filed
within the prescribed time period of the Central

Administrative Tribunals Acts
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5.  Jurisdiction

-

That the applicant states the cause of action
of the case has arisen within the jurisdiction of

this Hon'ble Tribunal.

6. Facts of the case

6-.1. Tﬁat the applicant is a citizen of India as
such he is entitled to all the,tight and prévileges
guaranteed by the Constitution of India, That the
applidant initially was appointed as Stenographer (C.G)
in the Department of Customs and Central Excise,

under - Shillong Coilgctorate. ihereafter the applicant
was pramoted as Inspector on ad-~hoc basis against
regular vacancy of Inspector / with effect from 8.4.81
vide office order No. 105/81 dated 2.4.81. Thereafter
the applicant c¢ntinues as‘Insbector on ad-hoc basis
upto 15.11.82‘anq\subsequently the applicant regularly
appointeé as Inspector faktuutgg with effect from
16.11.82, The:applicant's seniority was assigned

from the date of appoiqpment as Inspector following
the then seniority ruies laid\doﬁm in the Office
Memorandum No. 9.11,55-RSP dated 22.12.59 wherein

the principles of relative seniority of direct recruits
and promotees laid down according to vacancies. Be it
stated that the applicant was appointed/promoted

against & regular vacancy of the recruitment year



1981-82, ‘ : -

¥

A copy of the promotion order dated 2.4.821
(on ad~hoc basis) and promotion order (on regular basis)

dated 16.11.82 are annexed as Annexure 1 & 2 respec-

tivelYo

6.2 ° That in terms of recruitment rules 76% posts/
vacancies of Inspector were required to be filled
up Ey direct recruitment'and 25% of the vacancies

by promotion from the next lower ranks.

6.3 ‘That after promotion to the post of Inspector
humber of seniority lists were published by the
respondent.No. 3 assigning seniority of the applicant
following the the then seniority rule/instruction
-1aid down in the O.M. No. 9/11/55-RSP dated 22.12,59
iésued by the'Dgpértment of Personnel and Training
Ministry of Home Affairs, New Delhi, showing the
applicant above the Private Respondents all along,:
and such the seniority position of the applicant

was settled long back in the cadie of Inspectors since
1983 and serving in the North Eastern Region. Be it

stated that the seniority of the cadre of Inspectors

used to maintain on Regional basis. A table is Prepared

»beiﬁﬁfto show the seniority position of the applicants
as on 1.1.84, 1.1.91, and after publication of draft
seniority iist as on 21.10,94.
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6 (a)
sl. Name of the Seniority Seniority Seniority Seniorit:
NoO. applicant as on as on as on 1,1.22 as on
X 1.1.83 1.1.84 93 . 1.10.94
' as per
impugned
seniority
list
1 8ri Jibonlal 389 354 @ 32
Bhowmick : ’

From the above table, it is quite clear that the seniority

fixed as on 1.1.93 in terms of fixed gquota=-rota rule has

S

correctly settled, following the principle of seniority laid.

JE——)

—whern next promotion of the applicant to the cadre of

4down in office Memorandum dated 22.12,59,whereas, the

seniority refixed as on 21.10.94 following the illegal"

decision of the Revenue Board, issued vide telex measage under
e

F.No. & -23024/5/92—AD-III A dated 4.10.,94 on theground of

. extehsion of relief in the light of the Cuttack Bench and

Calcutta Bench judgements mentioned in the letter dated
24,10.94 through the draft seniority list published,has

adversely affected the applicant at this belated stage,

Superintendent Group ‘B! is due, sepérate table is prepared

below showing the present seniority position of the respondents,

- who illegally superseded the applicant in the matter of senio=-

ritye.
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Sle Name of the Seniority Seniority as per

Noe applicants as on as on l.1, impugned senio-
1.1.84 93 rity list as on

- 21,10,94
1 2 3 4 5
1 Sri Madhu®sudhan 370 61 -9
Tyagi . o .
2 sri Jagajyoti 376 64 10
- Acharyya c
3 Sri Arun Kumar 390 72 11
Chaturvedi

4  sri S.K.vidyanta 395 78 12

5 Sri D.K.Verma ' 397 77 13

6 Sri Susamal Das 398 _78 14

7  sri K. Neog 407 83 ‘15

8 Sri J. Lamba 425 90 16

9 Sri N.Ch. Patra 427 92 17

10 Sri N.G.Barman 428 93 18

11 sSri Al&gri Swamy 429 94 19

12 sri B. Patir 431 - 96 20

13 - Sri Raju Sonowal 434 99 21

14 sri Gobinda Thaba 437 " 100 22

15 Sri T Thakhan Tnagg 439 102 23

I P . . .

16 Sri Pabitra Kr. 440 103 24

. v Reaang ,

-t ot ’ .

17 Sri Paresh Debnath 443 105 25

Seniority




) v
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* !
1 2 -3 4 5
18  Sri Bijoy Krishna Deb 445 107 26
R v R ) LI | . P
19  sri Jahar Dey 447 _ 109 27
. , .1 L Y i
20 sri N.Ch.Singhjam 449 - 110 28
. . N
21 Sri A.Chakraborty 452 112 - 30
; 4 i+
22 Sri Tapan Kr., Sarkar 454 114 31

- v

Therefore, the seniority was reightly settled upto 1.1,93

by the respondentlno. 3, taklng 1nto con31deratlon the fixed
quota of the promotees, and the same was rightly settled
pesition of senfefity of the apﬁlicante'made iﬁ'terms of

| Office;Memorandum dated-Zé 12.59, wherees.the seniority
xmxsk now shown 1n celumn 4 whereby the senlorlty poOsition
is brought down and the appllcant 1s now shown junior to

the respondents no, v to xxvi. This actlon of the respondents
ie highly illegai,‘areitrary and coﬁtrary to the policy of
the Govt. of India, Ministry of Personnel; Public Grievence
and Pensien end therefore,,iﬁpugneé:'dreft seniority list
dated 24.10.94 and letter dated 27.8.95 whereby the draft

seniority list is finalised are liable to be set aside and

guashed., -

6.8 That the respondents surprisingly published a Draft
Seniority 1list whereby the present applicant is shown
junior to the Respondent Nos. V to xxvi in total violation

of the guidelines and instructions and Govt. Policy contained
. o
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in the Office Memorandum No. 35014/2/80/Estt (D) dated
7.2.86 issued by the Ministry of Personnel, Public
Grivances and Pension, therebj respondents illegally
trying to unsettle the settled'senidrity position of
the applicants, which was in fact eettled about 11

year back.

=

A copy of the draft eeniority list dated Zi 10,94

is enc105ed as Annexure 3 and a copy of letter dated 27.4.
95 whereby dlrect senlorlty llst is made flnal is enclosed
and Annexure 3A and a copy of OM. Hated 7.2.86 is enclosed

as Annexure as ‘Annexure 4 respectively.

6.5 That the respondent No. 3 by issning the impugned
draft seniority list dated 24.10.94 andg further by declarlng
it as flnal by the letter dated 27.4.95 the direct

recruit Inspectors are now shown‘senlor to the applicants
as the same is prepared on the‘basisAof the date of
appdintments i.e. in violation of Office.Memorandum

dated 22,1.21959 and in violation of 6ffice Memorandum
dated 7.2.86 issued by the Deptt. of Personnel, Govt. of
India, Therefore the arbltrary action of the respondents
refix1no the sem10r1t§ of the promotees and direct recruits
are highly illegal, arbitrary, illegal and unfair. The
Present applicantsbalso implea&ed as one of‘the reepondents
in O.Al 141/92, thch wae file& by some 0 the direct
recruits before this‘Hon'ble Tribunal for fixing their
seniority from the dete of appointment and the same is
still pending before this Hon'ble Tribunal.

6.6 that the draft impugned seniority list wnich was

published vide létter No. -C. No. II(34)I/ET-I/91/PT~-1 dt.

24.10.94 stated interalia that following two decisions

tuth
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of the Hon'ble Cuttack Bench and Calcutta Bench, in the
case of Monotosh Goswami & Others ~vs= Us0.I & Ors, &

Shri Niman Chandra Patra & ors. -vs= U.d; India & Ors.

. in O.A. Nos. 62,63 and 71 of 1987 of Cuttack Bench, the

Board of Revenue vide their telex F. No. A-23024/5/92-aD-
IIIA dated 4 10,94 have aecmded to extend the relief as

requested by sri Patra Inspector, consequently the

relative seniority between direct recruits and promotee

Inspectors eppoinged before 1.3,1986 have been refixed

and the impugned seniority list accordingly prepared by

i

the respondent No, 3 placing the applicant at serial No, 32 -

whereas, the seniority posxtlon of respondents Nos. v to
xxvi giieplaced as on 21.10.94 1p the seniority list
9,10,11,12,13, 14,15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 30, 31,whereby respondents No. v to xxv1
were shown senior to the applicant as on 21.10,94

therefore the present applicant is adversely affected by the

~

impugned seniority list dated 21.10,54. The relevant portion

‘Of the letter dated 24.10.94 through which impugned draft

seniority list was published are guoted below 3

% Subject : Refixation of Seniority of Inspectors
appointed before 1,03, 1986,

Ay

Prior to the issuance of Ministry of Peréonnel;
Public Grievance and Pension's Office
HMemorandum No. 35014/2/90-Estt(D) dated

7.2.86 which made into force with effect

from 1.3, 1986, the relative seniority of
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Diréct Recruits and Promoteeé in Central
Se;vices were determined as per Ministry
.of Home Affairs O,M. No. 9/11/55-RPS dated
22,12,1959 i.e. according to rotation of
vacéncies reserved for Direct Recruits and
Promotees respecti?ely as per Rectuitment
- Rules. While the above mentioned principle
was working satisfactorily in cases where
direct recruitment and promotion kept pace
wiéﬁ‘eéch other and recruitment could also
bg made to the full extent of the quotas
pPrescribed, ﬁhere was difficulty in
éetérmining sénioriﬁy‘in cases where theré
wés delaj’in direct recruitment or promotion
or where enough number of direct recruits
or promotees was not available. In such
éituation, the practice followéd was to keep
lthe slots meant for direct recruits or
promotées, whiéh could not be filled up,
vacant, and, when direct recruits or promotees
weée‘évailable through laﬁér examinations
6r selections, such persons occupied these
Qacént slots tﬁereby becoming senior to

some of the Officers already in position.

This matter has come up for consideration
in various Court Cases both before the

Hon'ble C,A.T and the Supreme Court and in

Al
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several cases the Courts on the ground
of inappropriateness, @irected the Govt,
to re-case the seniority already fixed on
the basis of 0.M., dated 22,12,59 in the

lights of the Principles given in para 3

of 0.M, dated 02.02, 86. Copy of Para 3

‘and thellllustration of O.M. dated 7.2.86

7/

are eﬁclosed herewith,

Now, referring to decisions 1n two such

cases v1z. Monotosh Goswami & Ors, vs, -

VDI & Ors. in Hon'ble C.A.T., Calcutta and

| O.A. Nos. 62,63 ang 71 of 1987 in Hon'ble *

C. A.T.. Cuttack, shri N.C Patra a direct -

recruit Inspector of 1981 batch of the

Collectorate represented seeking relief in

the llght of above mentioned Jjudgements,

Accordingly, the Board vide there Telex

¥, No. A—23024 /5/92-AD-III A dated 4.10.94

have dec1ded to extend the relief as requested

by Shri Patra, Inspector.

;.

-Consequently, the relatlve senlorlty between
d1redt recruit and promotee Inspectors
appointed before 1.1.88 have been re-fixedqd,

a draft copy of which is enclosed herewith

-fwhich'may be circulated to all concerned

oo
g 4

+

1]

Inspectors working under- your charge immediately
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on receipt of this letter, These may

alsé be informed that they may take their
representations, if an&. such revision

gy 20.11.94. any representation received

}l éfter this date will not be entertained®,

From above, it is quite glear that the
draft seniority list dated 24.10.94 has been prepared

in violation of the Office Memorandum 7.2.86 issued

by the‘Govt. of India, Dequtment of Personnel, Public

Grie?aﬁée & Pension étc; The Govt. of India has taken
the decision through Office Memorandum dated 7.2.86
éfter.considering the decision of various Court cases,
both before the Administrativé Tribunal and Supreme
Court casés.'and it is very specifically stated in

para 3 and 7 as follows.:=-

" 3+ This matter, which was also discussed
| in the National Council has been enga;
ging the attehtion-of the Government
for quite sometime and it has been
dec¢ided that in future, while the
l pfinéiple of rotation of quotas will
'.}sstill be followed for determining the
inter-se seniority of direct recruits
‘Qé iater years, thereby giving them
unintenqed seniority over promotees
who are already in position, would be

dispenggd with',
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/Balance of paragraph 3 with illustration

and paragraph'E and 5 incorporated as

paragraphs 2,4 to 2.4.4 of consolidated

orders/y

# 7, These orders shall take effect from
Tst March, 1986. Seniority already
determined in accordance with the existing

:principles on the date of issue of these

:order will not be re-opened. In respect of
;vaqanciesvfor which’recruitment action has
?alteady been taken, on the date of issue of
?khxkx these orders either by way of direct
frecruitment or promotion, seniority will
:dontinue to be detefmined in accordance

' with the principles in force prior to the

issue of this O.M.

; /Deptt. of Persomnel and Training, o.h.

No. 35014/2/80-Estt (D), dated the 7th Feb.
’ ?
1986/~

But the respondents in total violation of .the

Office Memorandam dated 7.2.86, decided to refix the

seniority of the present applicant on the pkea that

implementation of two judgements of the Hon'ble
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éhttack Bench & Calcutta Bench of the Central
Administrative Tribunal in the case of sShri Monotosh
Goswami & Ors; vs. Union of India & Ors. and Nimai
Chandra’ Parta Vs. Union of India & Ofs. Be it

stated that the present applicant was never impleaded
as party respondent for any of the cases of Cuttgck
Bench and Calcutta Bench, therefore seniority of

£he present .applicant cannot be refixed/altered
following the judgement of Cuttack & Calcutta Benches
of the Central Administrative Tribynal as because

the present épplicant was not a party in those cases.,
The judgements of Cuttack Bench-and Calcutta Bench
as regard seniority of.Inspecfors,of Customs &
Central Excise, are in personam and not judgements
invrem, therefore the Revenue Board's decision as

regard refixation of seniority of Inspectors of

these regions, who were promoted. Prior to 1986,

is arbitrary, illegal, and unfair, and also contrary
to the existing rules of seniority and the decision is
also against the Central Government Policy, therefore

the impugned Draft Seniotity List'dated 24,10.94

and letter daféd'27.4.95, whereby it is declared

~illegal are liable to be set aside and quashed.

-

The applicant urged to produce the seniority

list as mentioned above at the time of hearing.
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6.9 That the seniority of the applicant long
back settled by the respondents following the then
valid principles of seniority, following office
Memorandum No. 9/I1/55-RPS. dated 22.12.59.Therefore
the same cannot be altered or‘refixed to the
disadvantage of the applicant, particularly when the
O.M., dated 7.2,86 does not pérmi£ such alteration/
refixation. Therefore decision éf the respondents is
pPpposed to Government policy -~ and the impugned
Draft Seniority List dated 24.10.,94 and letter dt.
27.4.95 whereby draft seniority declared as final

are liable to be set aside and quashed.,

6.8 That the applicant further begs to state
that the re-opening of past cases of seniority which
were settled long back, say about 11 years back is
specifical;y barred by the O.M. dated 7.2.86 issued

¥

by the Department of Personnmel, Govt. of India.

6.9 Th#t the applicant begs to state that although
he was promoted on adhbc basis, vide order No. 105/81
dated 2.4.81 but this promotion is made against ﬁhe
regular and substantive vacancy of Inspector although
the a?plicant is promoted on regular basis vide order
dated 16.11.82, but Inspectdrs,;shown in draft senio-

r;ty list in serial No. 9,11,13,14,16,17,23,25,26,

27,29,30,31 were in fact appointed on 13.4.81,8.4.81,
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10.8.81,23.5.81, 9.6.81, 30;6.81, 15.4.81, 1.4.82,
19.1.82, 2,9,82, 6;8.82, and 2,8.82 respectively.
Thérefore, the aforesaid Inébectors, who were
appointed later, than the appligant ought to have
shown junior, even leaving aside the quota-rofta

fixation of seniority.

6.9(a) That the applicants begs to state that
the Revenue Board, has communicated the decision
of re-fixation of seniority in the light of Cuttack
Bench and Calcutta Bench Judgements mentioned in
the letter dated 24,10.94, through the which the
dréft seniority list is pﬁblished as on 21.,10.,94
_the“decision of the:Revenue'Béard is communicated
thrOugh'Te;ex‘F."No. 23024/5/92-2D-III A. dated
4.10.94, which the applicant could not obtained
in.spite of hé bestfefforts; Therefore this Hon'ble
Tribunai be pleased to direct tﬁe respondents No. 3
to produce the same before the Hon'ble Tribuhal for

perusal of the Hon'ble Tribunal.

6,10 That the abplicant submitted his representa-
tion déted'14.1i.94, objecting such alteration refixing
of seniority within the time limit prescribed in the .
draft seniority list dated 24.10.94 which was addressed
~ to the Collectof, Customs énd,Central Excise, Shillong
and the same disposed of vide Deputy Collector (P &V)

Customs & Central Excise, -Shillong letter dated 27.4.95.
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whereby the impugned seniority list is declared

- as final, The applicantvis now apprehending that the

- respondents may promote the Private respondents on the

basis of the impugned seniority list on the basis
of impugned seniority, then the same will cause
irreparable-loss to the presert applicant at this
belated stage when the present applicant aXXXKXX is
due for promotion to the cadre of Superintendent

Group *BY, .Therefore the Hon'ble Tribunal be pleased

' to interfere sO that the respondents should not

promote the Prlvate Respondents on the basis of
impugned seniority list as on 21.10.94 and further
be pleasea to set aside and quashed the draft seniority

list as on 21,10,94,

LI

A copy of the reépresentation dated 14.11.94

és enclosed as Annexure-5,

6.11. That Number of Seniority Lists published

by the respondents since 1983 showing the present

applicant senior then the Iespondent Nos. ¥ to xxvi

and the same ws all along admitted by the private

respondents as well ag by the official respondents,

Therefore now the same cannot be altered at thls

belated statggv

6.12 That this Hon'ble Tribunal also held in
O«.A. No, 2(G)/89 the similar opinion, the relevant
portion of which is quoted below, while dealing with

similar issues as r'egard dispute of seniority 3.
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# 22, Lastly, even if we were to hold the
dpplication to be within time we would have
be unncessarily required to consider

- whether the seniority position which was
settled in 1984 and has prevailed till now

should not be unsettled after a decade".

The above referred case was decided on 17.1.95

by this Hon'ble Tribunal be pleased to set aside
and quash the impugned draft seniority list dated
24.10.94. The case of the present applicant also
supported by 1992 (19) A,T.C., 315 (Rajbir Singh and
Ors -versus- Union of India and Others) which was
decided by the Hon'ble Supregme Coﬁrt. Therefore the
Hon'ble Tribunal be please§ to set aside and qugsh

the impugned draft seniority list dated 24.10.94,

6.13. . That the applicant begs to state xu&%hm that
he was ‘promoted to the post of Inspector on 8.4.81
against a substantive regular vacancy and there was
no break down of quota rule, and the seniority of the
- applicant was assigned above #he respondents v to xxvi
following the Officer Memorandum dated 22.12.59
therefore, the same cannot be altered af this belated
~ stage, af@er a lapse of 11 years and the seniority

list as 1.10.94 is liable to set aside and quashed.
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6.14 | -Thaé the present applicant is‘appféhending
that the official reépondents may fill up the existing
vatancies of Superintendent Group 'B' officers on the
basis of the impugned seniority-iiét'published as on
21.10.94, therefore the Hon'ble Tribunal be pleased to
direct the official respondents not to make ény |
promotion to the cadre of Superintendent of Group'B’
poét on the basis Bf the impugned seniority list till
finaliéation of this application otherwise the present
applicant who is also dﬁe for promotion to the cadre
of Superintendent ‘B' post will suffer an irreparable

loss in his service career.

- 6415 That this application is made bonafide and

for the cause of justice.

7. Reliefs sought for

Under the facts and circumstances stated above

the applicant prays for the following reliefs

1.4 Thgﬁ the impugned seniority list as on
21,10.94 published vide letter No. C. No. -IT
(34)I/ET-I/91/PT-I dated 24.10.94 be set
aside and quashed.

2. That the letter No. Ci: No. II (34)1/ET-1/91/
PT-I/9466-550. dated 27.4.95, whereby draft

.seniority is declared as final be set aside

- and quashed. .
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3. That the respondente be directed not to
refix or alter the seniority of the
appiicant in the eadre of Inspector
against the O.M. dated 7.2. 86 issued
by the Ministry of Personnel & Tralning,
Department of Personnel, Govt. of India,

New Delhi.

4, That the decision of the Revenue Board
for refixation of seniority communicated
vide Telex : F. No. 23024/5/92-AD—III A

dated 4.10.,94 be set aside and quashed.

The above reliefs are prayed on the following
amongst other - p

GROUN D S

1. ° PFor that the impughed seniority list
as<x12€10.94-is contrary to the guidelines
ane iﬁst;uctioﬂe, decision of Govt. of Indla.

_ contained in Offlce Memorandum dated 7.2,86

t
1ssued by the Department of Personnel Govt,

- ) 1

Of Indiao »

2, For that there wae'no instruction in the

3udgement‘aﬂd Order of éuteack Bench and
._Ca;cutta Behcﬂ'passed in casee of Monotosh
Goshami & Otﬁere. vs. Union of India & Orse.

in O.A. No. 62,63 and 71 of 1987 (Cuttack
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7s

i.

il.

8.

For that the settled position of

sehiority cannot be permitted to unsettle
after ‘a long lapse of 11 years, under

the existing seniority rules

For that the case of the applicants gain

support from the following decisions,

_judgements of the Héﬁ‘ble Central

Administrative Tribunal/Hon'ble Supreme

t

Court in = .

0.A. 2(G)/89 decided on 17.1,95 (Guwahati

Bench) ; i

1992 (19) ATC 315 (Rajbir Singh and

‘Others Vs. Union of India & Others)

(Supreme Court):

83 | iaxxxkzxx&xxtsxgnxaﬁx§k§XR§xﬁnﬁexnxaxﬂxxfux

For that decision of the Revenue Boarg,

~ for refixation seniority communicated
. vide Telex F, NOe 23024/5/92~AD-III.A

dated 4.10.94 is arbitrary, illegal and

unfair, §nd violative of Article 14 and 16
and the same is liable to be set aside

and quashed,
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For that the seniority of the applicant

has been settled following the Office

Memorandum dated 22.12.59 of the Ministry

" Delhi.

of Home Affairs, Govt. of India, New

z

During the pendency of the case the applicant

prays for the follow1ng interim rellefs

l. That the respondents be directed not to
make any promotion on the basis.of the
impugned seniority list as on 21.10,93
tild final disposal of this application.
9. That-the present applicant declare that he has

not filed any application before any other Court or

Tribunal on ﬁhis subject,

10, . That there is no any other ‘rule/law save and

except filing this application before this Hon'ble

Tribunal. .
11. - Earticulars of the Postal Orders :
1. Postal Order No. s 2?49 Tt
2. Date of Issue : T '4 ~7275 -
" 3. Issued From ¢ G.P,0., Guwahati
4., Payable at : G,P,0., Guwahati
12, Index of documents is enclosed
13. . Enclosures

As‘per Index
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VERIFICATION

I, Shri Jibonlal Bhowmick, Igspector,
working in the Customs, Preventive Division,
Deptt. of Customs and Central Excisé, posted at
Agaftalé,-bistrict West Tripura, Triputa do
hereby solemnly affirm and state that I verify
this application that the statement made in this
applicatién are true to my knowledge and belief
and are derived from records which I believe
true to my infofmation and nothing have been

suppressed of thé material fact.

DA N s S £ NG
Date 51995 Signature

Place : Gauhati.
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ANNEXURE -1

CUSTOMS AND CENTRAL EXCISE : SHILLONG

ESTT. ORDER NO. 105/81°
Dated shillong the 2nd April‘'si

Sub : Promotion of Upper Division Clerks/Stenographer
(0G) to the grade of Inspector (0G).

The following Upper Division Clerks/sStenographer
(0G) are provisionally and temporarily appointed to the
greade of Ingpector (0G) in the scale of pay of Rs. 425-15-
500-33-15-560-20-700-EB-25-8QO/~ with effect from the date
they join as Inspector (0G) and until further orders. The
promotions are- purely provisional and ad-hoc and the period
of ad-~hoc promotion will not count towards senidrity.
Further, the ad hoc promotion will riot confer any right

for regular promotion.

- - - - - - - . - " o D e

S1. No. Name of the officer S/Shri
1, | ~ Jibanlal Bhowmick

2, Sukhesh Ranjan Saxke Dhar

3% . Srijan Ganguly

4. Biswajit Bhattacharjee

5, ‘ Priya Ram Baruah

6. .~ Debashis Bhattachar jee

7 Rathindra Bhattacharjee

8. Priyada 'Ranjan Mallick

- - osur ws am - - - - - NS Y IO G S CED e S e S e

Consequent on the above promotions, the following
postings and transfers are ordered with immediate effect.

"B En A as em GG GD G W G STO S S T Sy G S S - -

Sl., No. Name of the Officer From . To
: S/Shri

.1, Jibanlal Bhowmick Agartala Agartala
2, Sukhesh Ranjan Dhar Silchar Silchar
3. Srijan Ganguly Tezpur Rezpur
4. . Biswajit Bhattacharjee Shillong Shillong
5. . Priya Ram Baruah . . Tezpur 3 Behali
6. Debashis Bhattacharjee Shillong . Moreh
Te Rathindra Bhattachar- Shillong . Tinsukia

jee : : : .

8, . Priyoda Ranjan Mallick Dibrugarh Patharkandi
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These postings are purely temporary and until
further orders, These will not confer any right to be
ratined at the place of postings indicated,

~

.84/~ P.S. GUPTA
' Assistant Collector (Hgrs,)
' g : Customs and Central Excise
‘ ’ Shillong

No. II/3/40/ET.II1/76 Dated :-

Copy forwarded to

1,

2.

‘The Additional Collector, Customs and Central Excise,
Shillong. : R

The Assistant Collector, Customs and Central Excise,
Agartala/silchar/Tezpur/Dibrugarh, Copy meant for the
concerned officers are enclosed_herewith for onward
transmission to them. A

- The C.A.0/P.A.0. Customs and Central Excise, Shillong,
Copy meant for the officer concerned is enclesed for
onward transmission to him,

The Asstt. Collector, Customs and Central Excise,
Karimganj, Tinsukia/Superintendent, Moreh, They ae
requested to forward the joining report of the new
promotee to this office, :

E.T.1/11/IV/V/Accts. I/II/Confl. Branch of Hgrs. office,
Shillong- . & . )

Shri J L Bhowmick, Inspector, .
Guard file = - '

’

: _ Sd/- P 5 Gupta .
, Assistant Collector (ﬁqrs.)
: B Customs and Central Excise

‘ : . Shillong
g -

}\*"”@ﬂji
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CUSTOMS AND CENTRAL EXCISE
SHILLONG )

ESTABLISHMENT ORDER NO. 330/82
Dated Shillong the 16th November, 1982

Sub : Estt, - Promotion of UDCs/Steno of Customs and
Central Excise to the grade of Inspector -
regularisation of, )

. The following UDCs/Steno of Customs and Central
Excise, who were earlier promoted as Inspector (0G) on
ad hoc-basis in the scale of pay R. 425-15=500-BB=~15-560-
20-700-25-800/~ vide this office Estt. order nos, 105/81
dated 2.4.81, 254/81 dated 9.9.81, 285/81 dated 16.10.81
and 84/82 dated 6.2.,82 are hereby appointed on regular
basis to officiate in the grade of Inspector with effect
from the date of this order and until further orders and
their seniority in.the grade of Inspector (0G) will be in
the order as indicated below 3

S1l. No. ‘ Name

1. :, : Shri Debashis Bhattacharjee
2. ‘ . shri Jibanlal Bhowmick

3. . ; Shri Sukesh Ranjan Dhar

4. 5 | Shri Srijan Ganguli

5 . ] Shri Abhijit Ghosh

6. B _ Shri Biswajit Bhattacharjee
7e o Shri Priya Ram Baruah

8. V o - Smt, Purabi Deb Gupta

9. ‘ Shri Rathindra Bhattacharjee
10; . Smt. Rose Mary Shabong

11, | o - Shri Tépan Kar ,

12, ' . . 'Shri Priyada Ranjaﬁ Mallick
13, S ‘ Smt. Sayada Jasmin Begam
14, Smt. Urmila Dhar

15. ’ : Shri Debajyoti Mishra

16, | ' Shri Haripada Debnath

17, C Shri Gopal Chandra Das

‘18, - Shri L Haufaihreim

19, o Shri Sachindra Nath Das

20. . o shri Sudip Kr. Nandi

21, - [ © Shri sital Ch. Das

22, Shri Biman Chd Bas

}:Y ; | Contd....P/2
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Sl. No. Name ~
23, ) Shri Jyotish Chandra Das
24, ) Shri Amit Kr. Deb
25, Shri Kharendra Ch. Rabha
26, : © Smt. Lilyda Shampliang.
S&/~ PREM SHANKAR
Assistant Collector (HQrs,)
Customs & Central Excise
: Shillong
C. No. II/3/40/Et.I11/78/1865-85C Dated 20411.82°
Copy forwarded fof.information & necessary action to
1. The Collector, Customs & Central Excise,
Shillong
2. The Additional Collector, Customs & Central Excise,
Shillong. )

e The A531stant Collector, Customs & Central Excise
(All) . -
Copies meant for the officer(s) concerned is/are
enclosed herewith for onwards transmission to him/them.
Joining report of the officer(s) concerned may please
be forwarded .for record. -

4. Shri Jlbanlal Bhownick, Inspector.'

5. The CAC/PAO of Collectorate qus. effmce, Shlllong.

6+ The ET. I/Acctts. I/II/Confl. Brdnch of Hqrs.Office,
Shillong, . Voo .

7. Guard File.

sa/- Illeglble
. Admn. .Officer (Hgrs,) .
Customs & Central Excise, Shillong

+ ’ . h D
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ANNEXURE -3

Draft Seniority list
dated 24.10.94

MOST IMMEDIATE‘DO NOT DELAY.

- .,5._> e

QUSTOMS AND CENTRAL,EXCISE $ SHILLONG.
A DT 1

el oy AN

C. No. II(34)1/ET-I/91/PT-1/ Dated = 24.10.94
. - ]

B | .+ B 4 - E

-

To : -

" The Essistant Collector of Central Exercise,

P I H . )

Central Excise Division (All).

-

[ PR « ¥ . . .

The Assistant Collector of Customs (Preventive),
i S - - »
' Customs (Freventive) VYivision (All.)
| B . § ]

The Branch-in-Charge of Hqrs. Office,

Shillong(All).

Subject : Refixation of Seniority of Inspectors
appointed before 01,03,86 -~ reg,

Prior to the issunnce of Ministry of Personnel,
Ly k.
Public Grievance and Pension!s Office Yemorandum No.
‘35014/2/80-Estt(D) dated 07. 02 86 which came into

force w.e.f. 01, 03 86, the relative seniority of

- t

direct Recruits and Promotees in Central Services were
determined as per Ministry of Home Affairs O.M. No,
9/11/55-RPS dated 22, 12 59 i.e. according to retation.
-of vacancies reserved for Direct Recruits and Promotees

respectively as per Recruitment Rules.

£ @&J
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While the aboye mentioned principle wgs
working satisfactorily in cases where direct recruitment
and promotion kept pace with each othér and recruitment

could also be made to the full extent of the quotas

prescribed, there was difficulty in determining

'seniority in cases where there was delay in direct
.recrditment or promo on or whe;e enough number of
direct recruits or promotees was not available. In such

B ‘sitnations; the practice followed was to keep the slots
'ilaéééé ﬁor'direct recruits or promotees. which could not
"“be‘filled;up, vacant and, when direct recruits or

;L—f;;;;;tee;_;e;;ﬁavailable through later examinations or

B 'selections,‘such persons occupied these vacant slots

e tnereby becoming senior to some of the officers already

""'in position.

A R -

This matter had also come up for comsideration
‘.‘¢ T £ I
_in various Court Cases both before the Hon'ble C,aA,T,.
s, £33t (s PR £
and the Supreme Court\and in several cases the Courts

Y. g it ! $_ bt .

on the ground of inappropriateness, directed the Govt,

i, LI A R I I LA A -

S——

to re-cast the seniority already fiexed on the basis of

LRSI ) RSSO0 S - ——
-OeM, dated 22 12 59 in the lights of the principles given
L R O e e B Tty
in para 3 of OmM. dated 7 2 86. Copy of para 3 and the
I ey e S 3 Y EF T T Y i T

issulstration of O.M. dated 7. 2 86 are enclosed eherewith.

dglt;;;p~ttt ‘i td 8 5 e LIEEPFSE S T

, Now refereing to decisions in two such cases
tee gdr st gy 3, ‘ LI

vize. Monotosh Soswami & °rs. Vs. U.O.I. & Ors, in Hon'bl

P ttidrey’ :;'va . LI T

C.A, T.. Calcutta and O.A. Nos. 62,63 and 71 of 1987 in

S BRI

Hon'ble C.A T., Cuttack. Shri Ne C.Patra. a direct recruit

P 0 AR B e

Inspector of 1981 batch of this Collectorate represented
. i.l;&gt tede ¢, .
;ﬁ(&*ﬁ - | '

;&W e
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2
seeking relief in the light of above mentioned

Judgements. Accordingly. the Board vide their

Telex F. No. A-23024/5/92-AD-III A dated o4.10 94

}have decided to extend the relief as requested

——— —

by shri Patra, Inspector.:

Consequently, the relative seniority

between direct recruit and promotee Inspectors

. t

appointed before 1.3.86 have been re-fixed, a draft

t

copy of which is enclosed herewith which may be

~—y

*EifEﬁI§€€d to all concerned Inspectors working under
. your charge immediately on receipt of this letter,
These may also be informed that they may make their

representations, if any, such revision by 20.11.94,

+

any representation received after this date will
& |

not be entertained. ‘ ‘
H 3

Enclo : As above
IS SR .

-

Sd/- Illigible

Deputy Collector (P & V).
@ustoms and Central Excise, Shillong .

S
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e - LT SENTOARIZY L1 - OF INSPECTOURS (APRGTWTED BEFORL - ol 03.8€"

: S e es = Ly O 21x30-94 ((RuVIsSos L3 VRR 300 's ToLad ?.NO.A—ZEJZ4/6/9?-@D.szﬁL
L.AToD 04-10-9%) ST S .
317 T Name and Jus1TficatIon ~ ~ T Date of ~ “p5tS SfabpTts ~ Dafe of T LAtE or | WuTemen T
NG e - Birthe . in the Govt. confir- coptte A DR/PR
Ne - orvioe - Coptle o / REMAPKS
SeIrvice. matione Inspectore. ]

__ — e me e e o o o e e e e e e s AT s S e W= o e e emm - — o= am — — e o - e iy e — e =
3. 4- 5. gc 70 -
o~ . o E
. -

— — v w— -

1. nibash Kanti 3arman, 3.4e 08-02-51 128-01=-77 01708;79 '28-01-77 DR
© T 731-03-52 - .25-11-78 13-12-80 25-11-78 DR

2. Suchakaer Sharinas eS5Ce .
3. chancler shullai (3T)s Bei. T 19-12-49 . 13-11-78 | 01-04-81 13-11-78 - DR

XN Sarair Chakravorty. sdatrics T 12-02-48 .. 04-04-46" ) 19-09-81 10-09=79 PR

29-08-52.7 22 1776 10-10-8f  22-07-76 - DR

5 siba IDrasac NeOg: Beise
GCe ii.rendra Cho Lher, Matric” 01-03—-44 ... ;22-C1=-65 01-10-81 06--09-79 PR
7. sudip Deb, Begol “- - 15-05-54 ...  07-03-80 01-1g-81  07-03-80 . DR
8. Nani Gopal sen (SC), Boas" - 28-08~48. '—.. 28-10-70 ' 01;10—81 © 26-10-807. PR
9. madhu Sudhan Tyagi, 3.Sce’ ~ 20-07=57 <. 13-04=8l o§f12~eé 13-04-81 . DR
10a Jagajyoti Acharjee, Be.Scs'’ 01~01-55 .. 30—O§:§1._ Ol~12—82 30-03-81,. DR B .
1. arun Kumar Chatﬁ&viéi, MenAo ~25-12-54 . ‘@8~O%:8j .  01-12-82 08-04-81 . . DR On députétion to
: L R ; 3 R g . DGRI, new Delhi.
12. - S.K. Vicyanta, M.ScCe 13-02-56 7 27-03-81 - 01-12-82 27-03-81"" © DR 4+ - . , )
.V | | ~'i6-06~85- . 10--06-81 01-12-82 10-06-81 ‘DR On deputation to

13, Dilip Kr. Verma, B.SC. L
o T L G . * : : DGAE, Patnas .
02-01=56"""°'%Y 23-05-81 . 01-12-82 23-05-81 *DR'* .On.deputation to . -
e e et L et ) _ y - NCB, New Delhie.

. $11.06-55. - 30-03<81 - , 01-12-82  30-03-81  _.DR:- )
'09-06-81" ., 05--03-86 09+06~81. DR . L, e

-

1l4. Susmal Das, B«5SCe

15. .Khanind;a‘Naog{ 3.com.. " .
“1e. " Jombu Lama (Su): BaAe . 12-04-55

S Wﬂ@f\ﬁ( S contiea e /2ee

“at
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22.
23.
24.
25.
26
27 .

35.
36.
37

38%.-

W e et lowes  wm Gee  m  Gme A® e e 0N . s mee
P

Nimaiichandra Pétré (SC),‘B.SC}

Nritya Gopal Barma (ST);fé;s¢.
Alagri swami (SC)5 B.A.. . -
Bapukan Patir (ST), B.A-

_Raju sonowal (ST), BeAs
Gobinda Thabah“ksT), Beite

T. Tuankhanthang (ST),. BeSce
Prabitra Kumar Reang (3ST), Beae
Paresh Debnath, B.Sc. =
Bijoy Krishna Deb, 3.COme

Jahar Dey, (1)
Debasish Bhattachcrjee,
Naba Chanure Singh Singjam(SC)B.Scé
ansuman Chakraborty, BeSce.

Tapan Kumar .sarkar (3C), Be.3Ce
Jibanlal 3howmic, P.U.

Partha sarathi Das (SC), B.Come
BeSc (H)

BeAs
B .A‘.

Arabinda Dutta,
Koj Tat (ST)s; Baeise

Sukesh R1e. Dhar, Beire

Dipak Ranjan Saha,; BeSCe
Rathindre Kumer Sarkar, ‘MeSce

»

— wen | e ama -

© 01-01-54"
. 27-12-54

31 -08-47

30-04=50

01-04~56
20-11-54

. 01~C3e55 .
05-09-51

02-02~56
C5-~06-56

 01-09-57

25-03-54
01-09-51
(6-01~56
19-04-56
26~12-53

'24-02-57

30-~04-53
22-11-55

 08-05-53

02-01-57
30-11-58

o
- e G e A sem

16-03=79

'30-03-81

' 30~-03-81
27-03-81
30-03=81
27-03-81
13-04-81
30~03-81

01-04-82

'19-01-82
02-09-82
07-11-75
07-04-82
06-08-82
€2-08-82
18-02-76
.06~02-82
16-03-82
19-01-82

09=02-76
18-~03~82

- 06=07-82

N R

fe e

.- I

13-03-86
13-03-86
 13-03-86
13-03-86
19-03-86

19-03-86
C7-06~-86

07-06-86

07-06-86
29-11-86
29-11-86

(1-12-82

29-11-86
29-11-86
27-04-87
01-12-82

27-04-87

27-04-~87

27-04-87

01-12-€2
27-04~87
27-04-87

e —
75, 67 .

R )

30-06-81
30-03-81

30-03-81

27-03-81

30-03-81

27-03-81

13-04-81
30-03-81
01-04~82
19-01-82

(2-09-82

06-11-82

07~04-82

06-08-82
02-08-82

16-11~82

16-09-83
16-03-82

19-01~82
16-11-82
18-03-82
06-07-82

- DR

PR
DR

- . o

On deputation to
N.CeB. Calcutf.a .

On deputation to
D.R.I. Calcuttae.

DR ~

Contd.ooP/B..oo .
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S/SHRI - - S . . ' T
39..._Sﬁkaﬁta-pas,'g;éb. 13-10-59" 26=-03-82"  27-04-87 26403-82"") DR . e
. ¥0. srijen Ganguli, B.3Ce 01~08-55 '13-02-76 01-12-82. 16-11-82 PR
] 21. Biren Saikia (ST), B.Scs 01-12-53. 19-01-82"  27-04-87 19-01-82 DR
';é;fi Subrangshu Deb,.M.Sc. ' '01—03~57 01-04-82 27-04-87 01-04-82 DR
’ 4‘3'.\'_ " smtie. Ninamani Phukan, Me.SCe 01-03=-56 . 26-02+82 27-04-87. ~ 26-02-82 DR )
'44;'3 Abhijit Ghosh, BeSce ) 03-11-52 - 21-02=76 - 01=12-82"- 16-11-82 PR
25, nlock-Chakraborty, BeSce . .10-07-58  28-01-82 27-04~87 . 28=01-82 DR
46. Nalini Mohan Boishyas BeAs - 20-12-57  01-04-82 27=05~87.. 01~04;82 DR -
47. Renjit Krs Sharma, BeAd . 01-03-60  26-02-82 29-04-87, .- -26-02-82, DR
46. Biswajit Bhittacharjees Beas . . 30-06-56 -20-02-76  01-12-82 . 16-11-82, PR .
; 45. amrit Krissaikic, MeSce . 01-01-89  22-01-82  29-04-87" 22-01-82 DR -
T Ts0e Dlpak Bhottachargee,dB sd. _;;¥¢_18~05~57 22~01-82 29-04-87 . 22201 82 DR
51, - nmar Krse Slngha, Bede v P4=11=57 20:0'1:82~“*1‘3=05—87_-20-—01 82_ =. DR_ On__cleﬂtatlon 0
. . BEPRGS : N i D.R.I. New Delhie"
52. _Priya Ram Baruah, P.Us . 2.'01-02-51 . 02-11~70 01-12-82 16-11-82 -+ PR )
5.;3.7___ Plnakl Sankar ROY s B.Sc.’ i ”'9'1'5-3'-01-57 09~03~-82 13-05=87 09-03-82 . " DR On deputation to N
_ . ' ' ‘ BGIE ,~ Calcutta. i
54, Dlnesh Mahantd, BeSCe (H) | 01-01-56 ‘12-09-83 13-05-87 . 12-09=83 ~° " DR i, "
P 55.  Paitha sarathi Purkayastha (2), .Sc.01-12456 24-03-83 . 13-05-87 24-03-82 - DR 5
. 56. -Smti. Purabi, Debguptas, Bedsk “01-12-5¢  06-11-75"  01-12-82 “16-11-82 -% PR
! 874 Pranab KT sharma, B.sé. = 01-03-58 14-04-~ 82 . 13-05-87 "' 14-04-82 -+ DR’ .
! 584 ;' Aszni K.r. Das: “(SC) s -Com. .- 01-'03-59' 5-\07-82 '_'.‘.13-'05-'87 ' 05’"'_0.7",8;?.-. LT DR oot ‘
., 59 Jagadlsh ‘€he. Das (No.z) (sc),B,com- 2 01-09-54 19,-01:-82 13-05~-87-- +19-01-82 - DR ‘
%‘_’ 60, Rgthlndra Bhattgchargeec Bises 06—11-54 Qé-qiéi4f‘ﬂ 01-12-82 16-11-82 PR
& SRR T N
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*u*7i o e Bikash Kre Saikia(5T) B.Come

S/&dRI " - R ‘ e ‘
6L MORQJ Kr. Brahm_(sw), M.ses 7T [09-02-55 .12+07~827
" 62. Bingy Kr. Baishing’ 51y, B 3c.':f 08-11-56. ,.17-03-82 7
""éﬁif Padaegwar Pegut(sP)i B Sc.‘*”‘”"’ 31-01-56 08-04~82
64 Smti. Rosemary sh_aong (bT): Matrlc 01-09-44  D5-08~71 -
' 65. Nobc Kre.Berueh. (8T); BeSc. © 01-01-55 - 29-01-82 + -
"66. subodh Chs Basumatari (sm),‘s.n. ~ 29-01~58 _,06-Q8-82"
47 achintc sonowal (8T)7 Ben. T O1-11-54 | 05-02-827
68. Tapan Kr. Kar, B.s6 -~ 007 01-11-48 . 05-06-74 .
“69. Bidya shusan saikic (ST), B.Sc.  12-09-52 _ 31-08-82.
900 Kum..Melicia Synnohi (ST), Mede  — 30-03-58 €4-01-82
'7i;“'macnﬁryw Mohon Neog (sT), Be.Com: ~ 0%-01-56 62— Oe—82A
~{7é;” PrlyouL Rn. Mcllic (DT)/ P.U... 01-02-47 01~ 04-7?
©73. Debendr: Ndth Dolcy (sc), B.Coma 30-07-53 " 720-02-82
~ J4s- Gengdchar ‘Das (ST), Beine ¢ ., 01-08-56 ‘12—07582‘:
-75-__Smt1. 3ayada Josmipe Bagum, B.no" 01-12~52 - 15=04-74 -
76. Debendra Moshahary (3T), M.n. 20-09-58. .. 05-03-82
f?].~,Junps Dohling (01), B-n.' , 18-03-56 .02-03+82 -
' 78. Kcrepdro 'Nath Daimary (s B.aCa 01-01-58 = -¥2-07-82 '
79. . Bebajyotf sishra, ‘B.Com.”  01-09~54 .’ ' .01-06=74
'féﬁg;:pipak.aoy Choumhuigf"%'Sc. s 21-07-57 -+ 01-07-82
8l igantenu Krae challa, BeSc. (H) 01-03-57 29~07-82
82. Pizuicin Fckir, B.Sce 91403-58 10~-09-82
01-01~57 08-03-82
53 .

).

e o s e ey b me aa e m mm e e veme e e et e mae e e

g 05-87
”“13~05 8%

- 3 05-87‘

01-12-82"
+13-05-87
+13-05-87
713-05-87
. 01-12-82

13-05-87 "

13-05-87

13-05~87

'01-12-82
13-05-87
' 13-05-87

13-05-87

'01-12n82
'13-05=87

13-05~87
13~05-87

13-05~-37

.13-05-87
. 13-05-87
. 01-12-82"

12 07-82
17 03-82
08 04—82

1se;1-82
29-01-82
06-~08-82
05-02-82

16-11-82
31-08-82

04-01-82
02-04-82
16-11-82
20-02-82
12-07-82

16-11-82

05-03-82
02-03-82

12-07~82

16-11-82
01-07-82
19-07-82
10-09-82

08-03-32

DR

] N e teiia
s

ContdeeeeP/5ecana
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83.
84 .
85.
80 .

87. -

88.
89.
90.._

91. .

) Kk Kk

9.
93,
94.

e 95.

- 96.
97.
98
99.

100:

101.

VT
102.
1] H
1103,

104. -

L wEE 91 eAe

e Pt A PR - P -l Al S
T T e e e e B e B B __ B T T-I.___"_s8 ST
S/SERT _ .
Horipeco Debnoth, BeSce. Ol~02—§5 20~-03-74 01-12-82 16-11-82.__ . PR--
Kumud Ch. Deka, B.Sce .18-01-58  05-07-82  13-05-87 05-07-82 DR
Senu Prossd Joshi, 3eiw 22-03-56 03-04-82 13-05-87 03-04-82 DR B
Mukul® Borush, B.Sce 01-02-58  11-08-82  13-05-87  11-08-82 DR
Gopzal-Che. Uas (3C)., ;3'..-,;_“‘__(}-1):L.L.B. .~01~-01-56 - 25-01-77 - 01-12-82 16~11-82 PR
-vhancan Kr. Chanca, Beae 10-12-55 - 25-01-77 13-05-87 18~-01-82 DR
Cnunoan 3iswas, ﬁ Sce 24-07-57 OI—O%-SZ ‘ 13-05-87 01-04-82 DR
Dipenkar - .Chouthury, BiSCe < 07~10-57 09-07-82 13-05-87"  09-07-82 DR
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ANNEXURE ~f& 4

1
MOST IMMEDIATE

No. 35014/2/80-Estt (D)
tGovernment of India
Ministry of Personnel, Public Grievances & Pensions
(Marmik, Lok Shikayat Tatha Pensions Mantralaya)
Department of Personnel & Training

North Block, New Delhi-1
,the 7 February, 1986

v

OFFICE MEMORANDUM

‘

Subject : General'Principles for determining the senlorlty
:0f various categories .of persons employed in
Central Services. ooy .
!

As the Ministry of Finance etc. are aware, the
Central Pr1n01ples for determinaéion of seniority in the
t t . i *

Central Services are contained in the Annexure to Ministry

of Home Affairs OmM. No. 9/11/55-RPS dated 22nd December
o i by . t !

1959. Accordlng to Paragraph 6 of the said Annexure, the

[} v &« - $

relatﬂwe senlorlty of direct recruits and promotees shall
4

be determined according to roaation of vacancies between
the direct recruits add tﬂe promotees which will'be based
on the quota of vacancies reserved for direct recruitment .
and promotion respectiyely in the Recruitment ﬁulee. In
the Explanatorf Memorandum to &hose Princiﬁles, it has been
stated tﬁa a roster is reqdired to be maintained based

on the reservation of vacancies for'direct recruitmenc and
promotion in the Recruitment Rules. Thus were appointment
to a grade is to be made 50% by direct recruitment.and 50% by

promotion from a lower grade, the inter-se seniority of

direct recruits and promotees is determined on 1 : 1 basise.
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2. While the above mentioned princip}e was working
éatisfacforiiy in cases wefe direct recruitment and
promotion kept pace with each other and recruitment could
also be made to the full extent of the quotas as prescribed,
in cases where thére was dela§ iﬂ diréct recruitment of

promotion, or where enough number of direct recruits or

" promotees did not become available, there was difficulty

in determining seniority; In such cases, the practice
followed at present is that the slots meant fgr direct
recruits or prpﬁotees, which could not be filled up, were
left vacant, and when direct pecruits or ‘promotees became
available through 1ater,eXaminations or selections, such

persons who were already working ‘in the grade on regular

basis. In some cases, where there was short-fall in direct

recruitmént'in two or moré'consecutive years, this resulted
in‘direct recruits of later years taking seniority over |
éome of the promotees with fairly long §ears of regular
service_already‘tq their credit. This matter had also

come up for consideration i; various‘Court cases both
before the High Courts and the Supreme Court and in several
cases the relevant judgement had brought out the inappro-

priateness of direct recruits of later years becoming

senior to promotees with long years of service.

3. This matter,’which was a;so discussed in the.
National Council has been engaging the attention of the
Government for quife some time and it has been decided
that in future, while the principle of rotation of quotas
will still be foilowed for deterﬁining the inter-se seniq;ity

of direct recruits and promotees, the present practice

;}\W“’% ;
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of keeping vacant slots for being filled up by direct

recruits of later years, thereby giving them inintended

'

seniority over promotees who are already in pOSition,

would be dispensed withe Thus, if adequate number of
-4 +

direct recruits do not become available in any particular

year, rotation of quotas for purpose of determining
‘ L]

seniority would take place only to the extent of the

available direct recruits and the promotees. In other
i ] v ¢ »
words, to the extent direct recruits xndxxhz are not

available, the promotees willlbe bunched together at

the bottom of the seniority list, below the last
pOSition upto which it is possible‘to determine seniority
on the basis of rotation of quotas with reference‘to the

e
actual number of direct recruits who become available.

n ! P *
The unfilled direct recruitment quota vacanCies would,

however. be carried forward and added to the corresponding
direct recruitment vacancies of the next year (and to
eubsequent years where necessary) for'taking action for
direct recruitment for theitotal number according to
the usual practice. Thereafter,'in.that year while
seniority will beldetermined between direct recruits
and promotees, to the extent of the number of vacancies
for direct recruits and promotees, to the. extent of the
number of vacancies for direct recruits and promotees
as determined according to the quota for that year, the
additional direct recruits selected against the carried

-forward vacancies of the previous year would be placed
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en-block bélow the last promotee {or direct recruit

as the case may be) in the seniority list pased on the
rotation of vacancies for that yéar. The same principle
holds good in determining seniérity in the event of -
carry forward, if any, of direct recruitment or promotion
quota vacancies (as the case may Be) in the subsequent

yearss

N\
I3lustrations:

. Where ‘the Recfuitment Rules provide 50% of £he
vacancies -in a grade to be filled by promofion and the
remaining 50% by direct recrﬁitment, and aésuming there
are 10 vécanéies in the grade in each of the year;
1986-87 and that 2 vacancies intended for direct
recruitment remained unfilled duriﬁg 1986 and they
could be filled during 1987, the seniority position of
the promotees & airéc£ recruits of ﬁhese two years

{
will be as undér :

, — 2z

1986 T 1987 o
1. pl | ' 9. P1
2, D1 ‘* 10, D1
3, P2 , 11. P2

4, D2 | 12, D2 ‘
;5! P3 - : . 13. P3
6. . D3 14. D3
7. P4 15. P4
8. PS 16. D4
1T, P5
© 18, D5
19, D6

20.R D7
) -

== —
?Ypr70(2J;;B$b‘ .
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4, In order to help the appointing authorities in
determining the number of vacancies to be filled during

a year under éacﬁ‘of the methods of recruitment prescribed,
a vacancy Register giving a running account of the
vacancies a;ising and being filled from year to year may

be maintained in proforma enclosed.

5 - fWiﬁﬁ a view to curbing any tenéency of under
feportihé/suppressing.the vacancies to be notified to the
" concerned authorities fer direct recfﬁitmenﬁ, it is
clarified that promotees will be treated as regular only
to the exﬁentjto which direct recruitment vacancies are
‘tepqrted to the recrutting authorifies on the basis of
the quotas prescribed iﬁ tﬁe releQant recruitment rules.
Excess pfomotees, if any, exceeding the share falling

to the promoiion quota‘based on éhe corresponding figure,

notified. for pxamuxxan/qnﬂkaxhzxg direct recrultment

would be treated only as ad hoc promotees.

6. The General Principles of seniority issued on
22nd December, 1959 referred to above, may=~be deemed to

have been medified to that extent.

7e ' Theee orders shall take effect from Ist March, 198%.
Seniority already determined in accordance with then'
existing principles on the date of issue of these orders
will not be reopened. In respecﬁ'of vacancies for which
recrultment actlon has already been taken, on the date

of issué of these orders either by way of dlrect recruitment
or promotion, seniority will continue to the determlned

in accoraance with the principles in force prior to the

issue of this O.Me.



28 Ministry of Financé etc. are-requested to
bring the$e=inétructions to.the nétiée oflall the
attached]subordiﬁate office under them to whom the
General Princiélés of Seniofity cdntéined in O.M.

dated 22.12.1959 are applicable within 2 week as

+ .

these orders will be effective foom the next month,

,.
P
{

sd/- Afarti Khosla

Joint Secretary to the Govt. of India
Tele. 3015010 .

[ B

N
RaCrd



35
ANNEXURE=5

To

The Deputy Collector (P & V) of
Customs & Central Excise,
Shillong Collectorate,

Morala Compound,

P, O. Shillcng

Meghalaya

PIN-793001

< (Through Proper Channel)

Madamo

Sub : Representation against the draft
seniority list of Inspectors as on
21,10.94 published vide letter No.

C. No, II(34)10ET-1/9L/PT-1/15263-302(A)
dated 24.10.94 of the Deouty Collector
(P&V), Customs ang Central Excise,
Shillong.

~

’

With reference to the subject cited above,
I beg to submit lmy representation as follows for
your kihd perusal and necessary rectification in the

gradation list so as to restore my original position

as it stood since 01,01.198€3,

1. That I am completely taken aback to come across
the draft seniority list referred to above. You are
aware that’the question of refixation of seniority
between the promotee Inspectors and dfirect recruit
Inspectors are still subjudice being the subject
matter of 0.4, No. 141/1992 (K, Neog & Others vs,

The Union of India & Others) before the Central
Administrative Tribunal, Guwahati fench. In view of
pendency of the case before the Judicial Forum, the

impugned draft seniority list could not have been
b e ‘



36

issued, more so in view of the provisions of Section
. .’F";_,/‘

19(4) of the Administrative Tribunal Act, 1985. Thus

- the Draft seniority list is not sustainable on this

score alone.

2. 'That law is well settled, more particularly in
‘ the matter of . senlority that settled position should not

be interferred with lightly. My seniority position in

S i o,

the seniority llst has all along been malntalned smnce

01.01,.,19€3 and;the direct recruits never made any

™

objection regarding fixation of my seniority during

"all these years. Thus my seniority position ought not

— -

have been put down below the direct recruits after a

—

lapse of more ﬁhan eleven years and that too without

giving to an opportunity of hearing before interfering
e
‘with my settled and long standing seniority position.

x‘gi—“’ﬂ——geat.if:the draft seniority list has been issued
 .on the strengthaof judgement of other Bench of the
Hon'ble Tribunal, same is wholly untenabie in as much as
the said jﬁdgement afxakherxReRghxas is not binding on me,"-
I being not a party to the same. Furthermore, to make the
said judgement universally applicab;e to all the Inspectors
of Customs & Central Excise throughtout India will be
fallacious beCauee my seniority is maintained in the
North Eastern Hegion having no nexus with any all India
seniority and Secendly, the judgement and for that matter

.the law laid down, if any, will have to be understood in

m\/)
W@ﬁj o
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the background of the factual situation of that case
and cannot be made‘applicable to my case more
particularly when my seniority position is a settled

one being undisturbed for:the,laEt eleven yearse.

4.  That leaving aside the above argument against
the draft seniority list I have mmk yet another strong
ground aganist the same. I was promoted to the dadre
of Inspécéor (0.G) in the year 1981 {on 8.4.81) on

ad hoc basis>éfter completion of five years qualifying
service as Stenoérapher (0G) and after due selection
against a permanent vacancy. Hy such promotion was
regularised in the year 1982 w.e.f. 16.11.82, Yout
must be aware that ad-hoc promotlon followed by regular
promotlon suxk is always counted from the date of
my promotion on ad~hoc basis, even if the fixation of
seniority on quota-rota principle bs left aside. In
the connegtion, it will be‘pertihent t; point out here

that I was pfomoted on éd-hoc basis on 8.,1.1981

et T

followed by my7regular promotion on 16.11.82. As against

this the direct recruits at serial Nos. 9,11,13,14,16,

17,23,25,26,27,29,30,31 of the draft seniority list

were appointed on 13.4.81, 8.4.81,16.6.81, 235481,
9.6,81, 30.6. 81. 15.4.81, 1.4.82, 19.1. 82, 2. 9.82,
7.4.82, 6 8 82 & 2,8,82 respectzvely. Thus. their
dates of appointment being later than me they will
autematically rank junior to me even leaving aside
the quota-rota_fixation of senioritye.

»
kg
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5 That the Sovt, of India in their Circular:
letter of 1986 has clearly laid down consistently -

with the.law laid down by the Apex Court that the

' past cases should not be reppened 80 as to unsettle

'the settled seniority p0s1tlon but your action in

1ssu¢ng the impugned seniorlty list is contrary
to the guide lines issued by the Govt, as well as

the law laid down by the Apex Court ir that regard,

' That in any view of the matter the impugned
draft seniority list is not Asustalnable and my

senlority p051t10n should not be dlsturbed as it

| stood from 1981 onwards,

I .

In the premises aforesaid should you
grac1ously be pleased to withdraw the draft senlorlty

1list and not to make if final and publish the gradation -

list for the year 1994 on the bas1s of the earlier

senlorlty list and thereby restore my seniority
positlon at such point as all allong been maintained

since 1.1.83. I shail remain bound to You in deep

gratltude.

With regards,

Yours faithfully,

Sd/- Jibonlal Bhowmik)
Cuxtiys Inspector,Customs,D.E P,
Customs Preventive Div1slon,Agargala

Advace copy submitted to the Deputy Collector(P&V) of
Customs & Central Excise, Shillong Colledtorate,Morelo
Compound,P O« Shillong-793003, Meghalaya for favour of ymux
his kind perusal ang necessary'actlon ad deed fit.

\\/’P‘Sk Sd/- Jibonlal Bhowmik.

\ \2‘(@,\?}9 ©14,11.94
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ANNEXURE - é; )

CUSTOMS AND CENTRAL EXCISE
SHILLONG

C. No. II(34)1/ET.1/91/Pt.1/" Dated :

To ,

The Assistant Collector of Central Excise,
~=--===m—m——w- Central Excise Division (All)
The Assistant Collector of Customs (Preventive)
Agartalé Customs (Preventive) Division (All).
The ﬁranchl;in-Charge,

e —————— Branch,/Coil/Unit(qus.Office)(All).

Sub : Re-fixation of seniority of Inspectors
appointed before 1.3.86 = Regarding.

In continuation wf this office letter of
even No. 15263;302(A) dated 24.10.94 on the above
subject and with a view to implement the judgement
of Hon'ble C.A.T., Calcutta on C.A. No. 925/92 the
draft seniority list preparéd and circulated to all

concerned is now being finalised as under :

2, " Some affected Promotee Inspectors have
contended thdt as a similar case was Sub-jﬁdiced
before the Hon'ble C.A.T., Guwahati (0.A. No. 41/92)
to which some representees are private respondents,
their position in the seniority list should not have
been disturbed(tiil the final disposal of the case.

However, the Hon'ble C.A.T..(Guwahati)'vide their
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‘order éated-30.07.92 on O.A. Noe. 141/92 have empowered
this'department to dispose of the representations

of the applicants during the pendency of the case.
Hence Draft'SQniopity List .extending the relief as
requested by the'applicants was not incorrect or

illegal.

3. Again. some of the Direct Recruit‘Inspectors
éffected'by the reﬁision have contended that all the
Promotee Inspectors wﬁo joinéd the.grade at a later
date, though‘in the same year, should be regarded

to haveAbeéome'availablé thrdugh iater selection and
hence;be placed junior to fhem. As has already be;n
mentioned vide this office leter dated 24.10,94
mentioned ébove, the underlininglprinciplé, as per
C.A.T's oraer, followed in this régard-was Para 3

of Ministry of Personnel, D.O. & Pensions' c.M. No.
35014/2/80-Estt (D) dated 7.2.86 which summarily,
érovides for rotation of Direct Recruit and Promotee
quota,aé per Recruitment Rules for fixing seniority
among Direct Recruit and Promotee Officers becoming
available through selection of the same year, irres-
pective of‘their date of joihigg. Hence the objections

raised in this regard is not correct,

4, 3 Ftirther, some of the Promotee Inspectors
who wére first promoted on'ad-hoc basis have contended

that their seniority be fixed with reference to the
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Year/date.they joined as Inspectors maxadwkarxbasis

I
N

ardxrEkxwk subsequently promoted on regular basis.

t

- Whereas the condition of auch ad~-hoc¢ promotion was
L]

that such ad-hoc promotion will not confer on the

officers so promoted any claim for continued officiation

in the grade and thevoeriod of auch ad-hoc service will
i 1
not count for seniorlty conflrmation or as quallfylng

F S L4

service for further promotlon.

i I

S. astly, some of the Promotee Inspectors have
) ¢
contended that the Recrultment Year in thelr case

4 ¥ H

should be the year they passed the Departmental
examinatlon (wrltten examinatlon) for promotlon to
the grade of Inspector from lower grade and not the
year they were actually promoted. The relevant
lnstruction 1n thls regard has clearly stated that
the Recrultment Year of Officers promoted to hlgher
grade is the year 1n which the D P.C. was held.

_ | . | ,\

In view of the above, all the representations
received against the Draft Seniority List have been
considered carefully and are hereby disposed of and
‘the Draft Seniority List is hereby made final without
any further alterations. This will, however be subject
to the outcome of the SLP filed by the department
before the Hdn'ble Supreme Court agalnat the judgement
.0f the Hon‘ble C.A. T.,.Calcutta in O, A. No. 925/92

and various other cases pending before the Hon'ble

C.Aa.T, Guwahati in this issue.

ﬂ/ﬁ\//(/ﬁ?
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All the concerned Inspectors working under

your charge may be informed suitably.

C

Sd/~- 1Illigible -
Deputy RXHEXHXX Collector (P&V)
Customs & Central Excise s Shillong

C.No. II(34)1/ET-I/91/Pt.I 9466-550 Dated 27.4,95
Copy to :

: i ' , - .
1, Shri R.K. Mitra, Under Secretary, Govt, if India, -
Ministry of Finance, Department of Revenue, Central
Board of Excise and Customs, North Block, New Delhi,

2. The aAdditional Collector of customs(Preventive),
Office of the Additional Collector of Customs
(Preventive), New Checkon Road, Opposite Police
Gate, Imphal-1

v .
IS

3+ The aAssistant Collector (Judicial), Customs and

 Ceritral Excise, Shillong.

4., Shri Nimai Chandra Patra, Intelligence Officer,
. Narcotics Control Bureau, Eastern Zonal Unit, 4/2
Karaya Road, 3rd Floor, Calcutta=-17,

5S¢ All other concerned Inspectors on deputation.

6. The General Secretary, Group 'C' Executive Officers{
Association, Customs and Central Excise, Shillong.

~

- 7+ Guard file,

Sd/- EVA M.R. HYNNIBWTA

Deputy Collector ( P & V)
Customs_& Central Excise : Shillong
!

yf
CLRY.
ex*‘@;;?

|
|
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- 3UJVAHATI 3:NCH

In the matter of :

“0.A.No. 101/95

Shri J.L. Bhowmick
: BN EERE] AA)pliCant

b VS. had

Union of India & Ors.
' ’ cesabsaes ﬁesponde

- AD -

In the matter of ¢

Uritten Statemant on behalf

of the official respondent

I, Shri S.3. 3aruah, Assistant
Comnissionér of Central 3xcise, Udyo3 3ixas!
3hawan, Bhangagarh, Guwvahati - 781 .03, do

hereby 'solemnly affirm and declare as follov



- RN

1, That a copy of application in 0,A.No. 101/95
alongvith an ordsr passed by this Hon'ble Tribﬁnal
has bean served upon the respon&ents and myself being
authorised to file fhis,Written Statement, I do he;e—‘
by file iﬁ and say categorically that save and except
what is specifically admitted in this Written State-
ment, rest may be treated as total denial by all the
~respondents. Before I‘make para-wise comments of the
case, a Brief History of the case is incorporated in
this Written Statement and same will constitute part

and parcel of this Written Statement,

BRIZF HISTORY OF THZ CASE
Prior to the issuance of Miniétry of Personnel,
P.3. and Pension O.M.No, 35014/2/80 - 3stt(D) dated
07-02-86, which came into force w.e,f., 01-03-86, the
relative seniority of Inspectors between DRs and PRs
in this Départment were maintained as per Ministry of
Home Affairs O.M.No. I/11/55 - APS dated 22-12-59 i.e.
accdfding‘to rbtétioh of vacancies reserved~for DAs

~and PBs'as po2r Recruitment Rules. As per this principlg,

! : \

Af in a year, sufficient DRs ar PRs were not available,
the practice followed was to keep the slots meant for
DRs or PRs which could not be filled up, vacant and,
whean such DRs or PRs were available through later
examinations/selections, such persons occupiedvthese

vacant slo%s thersby becoming senior to some of the

com-a;tm3/""



Officers already in position.

Copies of above two communications ars annexed’

herewith and marked as Annexure R.1 and

Annexure R.2 raspactively.

'dow,vduring 1980«86; in almost all the years,
we had sufficient DRs whereas‘dué\tO'non;availability
of eligible/willing céndidaﬁes, sufficient Officars
could not b2 promoted as Insaectorsm As a result when.
pronotees were ava¢laol@ at a later stage, such pro-
motees Iqspectors occugled thé vacant s;ots already
kepf for them in the seéniority list theresby becoming

senior of DR Ihspectors alreadybin poéitionso

Due to this practice, Shri V.C. Patra, one of

‘the D3 sp Inspectorz of 1981 batch was superseeded

by some PR Inspectors inspite of being aopoiﬁted
through a lat=r selcctlon, Hence on the qround of
inaporoorlateaess, Shri Patra aoaroached the Hon'ble
CAT, Calcutta C1t1ﬁg two other orders 1ssued by
Hon'ble CAT, Suttack in O.A.No, 62, 63 & 71 of 1987

"and ano»her 51m11ar order issued by Hontble CAT,
Cuttack in O.A.jo. 8 ofl1988,where the Govt., was

_ directed to refix the .seniority as per para - 3 of

0.M. datsd 07-02-86, copy of which is annexad hare-

"~ with as Annexure RI1;

_ Accordlngly, the Hon‘ble C%T, ualcutta vide

their Judqemﬁnt dated 23-~11-93 on O A No. 923 of

oc"s'p-'nw,gcg'4/"'



1992 directed to refix ﬁhé.séniority of* 5hri Patra
in the_light,of judgement.$9ntionéd above. At the
'samé timé, the Hon'ble CAdeirected to refix the
.senlorlty of 51mllarly situated Qmoloyoes as per
two de0151ons of Hon' ble Apex uourt in Inderoal
Yadav case and the other as rejorted in 1990(13)

ATC 6656,

Inyview of the above ordér the senioritf of .
N, é. Patra}awd other éimilarly piacedblnspectdrs
was rQV1so£ vide the offlce 13 tter C,:0. 11(34)1/
3T, I/91/Pt 1/15263-302(4) dated 27-04-95.

Coples of above letters are ann°x>d hare-

with and marked as Annexure R.3 and

Annexure R.4.

This present case. has been filed by Shri
J.L._Bhowmibk, the -applicant, who is one of the
similarly placed Ins§ectors E Whose.seniority was.

also refixed; dn the follorlng two contention i~

a) that his senlorlty should not have bean

' .refixed.

b) that the benafit of service put in by .

| him as Inspector on ad-hoC basis should

" be counted for saniority.

[

it stated again that revision of senio-
rity~of’the applicant is the result of implementa~
“tion of-tﬁe judgsment dated 23-11-93 passed by the
.Hon'ble CAT, Calcutta Benﬁh in'OQA;No. 925 of 1992

filed by Shri ¥.C. Patra & Ors, Now, there was

5 oohcmab5/'—v
B
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néthing wrony on the part of thiSudepartment in
re-fixing his.seniority as this was don2 as per
Hon'ble CAT's Order.VAs rega:ds his contention of
allowing him the‘begefit of service put in by him
as Inspector on‘adwhoc‘basié, tﬁe position has been
a ‘ . clearly brought out by the Apex'Couft in Sobind
| vDutﬁatray Kelkar Vs. Chief,qutroller of Imports
Tahd Exports (1967)'which reported in Supreme Court
Weskly Reporter - 961 (1967)1‘ ' ' \
2, ' 'That'with regards to the contents made in
 ‘ paragmaph 6.1 of the application, I beg to state
:that it isla'fact that the applicant was first pro-
moted as Inspector on ad-hoc basis but the condition
of the ad-hoc oromotion as per Govt, of India O.M. |
No. 22011/1/75-Estt(D) dated 29-10-73 is that the
peiiod of such ad—hoc service will not count for
Senioiit§..The Supreme Court and various ofher Courts . ~»
tob;-in a humber of cases, have opined that promotion
on.aa~hoc basis does not give any‘right to. the pbst,
One of such judgemént was in Jovind Duttatray Kelkar - 7
Vs. - Chief Congroller of Imports and Exports (1967) |

which was reported ih‘Supréme Court Weekly Reporter 96t

, (1967): The above policy of the Govt. was also upheld %
by the Hon'ble Supreme Court in its judgemant datea o
03-04-92 in Union of India - Vs. - S.X, Sharma'l-Jf
1992(2)8C 491;7 as well as in its judgement dated -
16-07-90 in Masood Akhatar Khan - Vs. - State of M.P.
Z~ JT 1990 (3) sc\295_7, As.such, the applicant was
never as§igneﬁ'with the seniority of an Inspector until
’ een s/

i ) L N -
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16=11-82 i.e, the date from which he was regularly
promoted/appoinﬁted as Inspector vidé_this Depart-
ment's Ordsr Yo. 330/92 datéd 16-11-82 and that too
on the basis of rotation of vacancies reserved for
DRs and PRs as per Ministry.of Home Affairs O.M,No.
9/11/55—RPS}dated 22—12—59“(Annexuré’3.2) and not
as per thé'déte of the joining of the apolicant.

The copy of appointment latter dated 16-11-82

is annexad hdrewith .and marked.as Annexure R.5,

: 3,_ o lhat with re aords to the coatcnts made in

‘paradraoh 6 2 of tha aoollcatlon, I beg to state that -

I have nothlng to commant oelng matter of fact,

4, That & with regards to the pontents mad2 in
‘paragraph 6,3y I.beg to state that comparing the

- seniority list of‘InSQectcrs as on 01-01-93 with those

of 1983 to 1990 does in no way imply that the seniority

~ of the applicant fixed in the S/List of 1-1-93, was

correctly settled and hsnce there is no scope of revi-
sion of the same., Infact, the revision, as ordeged by

the Board vide their Telex F. 0, A.23024/5/92-AD4TII-A

dated 04-10-94, was made 1n compllance with the Hon'ble

CAT, Calcuttd s ordmr datad 235-11-93 in O.A.dNo; 923/92,

Copy of the said t>lex F.ilo, as cited is

annexed herewith and the same is marked as

i B Annexure - 3,6,

g

Hence, the revision of seniority list vide Draft Senio-

ity List dated 21-10-94 circulated vide letter

0000&.&7/-

A



C .10, 11(34)1/ET;1/91/pt_.1/15263-302(A) dated
94~10~94 (Annexure R.3) and subsequantly finalising
the same v1de latter of aven no. 9466~550(A) dated
27-04-95. (Annexure R.4) was in no way illegal and
arbitrary and henca there was no illegal suoerse531on

in the Seniority of the applicant.

3, .vThet with regards to'the contents made 1in

paragraph 6.4 of th2 apollcatlon, I beg to’state

that as has already been stated above, ‘the rev1sion

of seniority was ordered oy the Pon ole CAT, Calcutta
and the Board and this respondent Department had just
implemented the order of Hon b]e CAT and hence, the
contention of the apollcaﬁt that the Board .and this

Department v1olatea Govt.'s Instruction is not corrects

6, - That Vlbh garos to the Contents made in.
aaragraoh 6,2, I beg to state that conteation of the
apallcant that revision of senlorlty was 1llegal,
arbitrary, unfair and violative of Jovt.'s Instruc~
tion is not correct inview of the foct that the revi-
sion of seniority was ordered by the Hon'ble CAT,
Calcutta Banch and the Board and the respondent
department had just implemented the order of the
Hon'ble Tribunal. As regards his objection regarding
revision of o/Llst pending disposal of 0.A.No. 141/92
before this Hon'ble Tribunal, it Joulj appear thet
the applicant is not fully aware of tha fact that

the Hon'bls VAT vide order drted 30—O7~92 in the

sama case had empowered this respondent department

N
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to dispose of the representations of the apolicants of

the case and that such ordsr, if passed by this depart-

‘mznt, will be con51derod by - the Pon bla Trlbunal in the

case. The revision 1tS°Lf meant dlaoosal of tha repre~l
sentatlons anJ subsequent to the reV151on, the Hon'ble
Tribunal vide oroer dated Vb= 93 allowed the applicant

of above mentioned OmA.No. 141/92 to withdras the case

 which would imply that the Hon'ble Tribunal was satis=—

fied with the ravision. _
A copy of order dated 7-6-95 passed by this

/ Hon'ble Tribunal‘in-o;A,ﬂo, 141/92 is annexed

hzrevith and same is marked as Annexurs? R,7.

7. . That Wlth regards to the contpnts made in

oaragraoh/é 6 of the application, I bpg to state- thad

as has already been stated, the senlorlty was revised.
in compllance with the order datad 23—11 93 of Hon'ble
Tribunal, Calcutte Bench in 0.A.No. 925/92 and the axda
order, inter-alia, diracted to re-fix the seniority of
éli similar placed‘émpldyees as\per two decisions of
Hon'ble Apex Court, one beihg in Inderpal Yadavhcase

the other as reportcd in 1990 (13) ATC 666, Hence,

(o8

an

®

contmntlon of th2 aopllcant that th~ order of

Hon'ble' Tribunal was ‘'in Personam' and xmxk not 'in rem!

’

)

and that his seniority should not have been re~f&ked

1s not corra=ct,

8, - - That with regards to the contents made in

péragraph 6.7, 1 beg to ététe that these are not

Oouotnngﬁ:g/""
8 -
\




correct, as the revision of seniority was ordered Qy

the Hon'ble Tribundl, Calcutta Bench and the 3oard
and this respondent'aepartment had Hust imolemented

the order of Hon'ble Tribunal xwand hence, the con-

tentions of the applicant ae denied.,

9,'>. That with regards to the contents made in

paragraph 6.8, I beg to state that these are not

‘correct, as the rev151on of qeniorlty was ordered by

the Hoh‘ble T;ibunal,'ualcutta Bench'and the Board

and this respondent depértment had just‘implemented

the order of Hon'ble Tribunal.

10, ~ Thet with régardé to the contents made in
~paragraph 6;9, I beg to state ‘that I have\nothing:to
comment further oxcept that apolicant was first pro-

moted'asilnspector on‘ad—hbc basis but the condition

of -the ad-hoc 3romot10n as p2er uOVt 's Instruction,
Was that‘the oerlod of such, ad-hoc se;v1ce will not
Count for senlorlty. The ;uorzme Court and various

othar Courts too, in a numbar of cases, have 001nad

that promotion on admhoc anls does not give any

right to the po,t One of Guch Judgament was in

bOV1ng Duttatray Kelkar-~ Vs, - uhlef Controller of
Imports and cxports (1967) Whlch was raportad ian
Supreme Court isekly Reporteﬁ 961 (1967) As such,
the aoollcant was navar assigned with the senlority
ef an Ins;eunor until 16— 11 82 i.2. the date from
which he was regul;rly promotaa/appolmted as InspecC-

tor vids Order Ho. 330/92 dated 16-11-82(AnnexureR.5)

. RIS
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and that too on the basis of rotation of vacancies re- |
derved for DRs and PRs as per Ministry of Hom2 Affairs
O.M.o..9/11/55/RPS dated 22-12-39 (Annexure 3.2) and

not as par the date of the joiningy of the abplicant,

11, Thet with regsrds to the contents mddex in
vparagraph(é;Q(a),'I bag to state that no such request
from the applicant has besn reckived in this office

till today.

12, " That with regards fo the contents made in
paragraph 6,10, I beg to state that as the seniority
Awas_sét right in compliance'of'the applicant being

superseeded illegally.

13, That with x8gm ragards to the contants made in
paragraph 6.11’ahdA6312, I beg to stats that as has
already been statéd,‘S/List was revised as per the order

of ths Hon'ble Tribunal, Calcutta Bendh,

14, That ¥k with regards to. the contents made in
paragraph 6.13, I bag to étata;that as has,élready been
explained the apblicant was regularly éppointed as

Inspasctor w,e,f. 16~11-82 and not w.e;f, 08-04-81,

-

15, That with regards tb the contents made in
paragrééh 6g14, I have nofhing-to comment furthar sxcept
lthat the seniority Was set right in compliance with |
thé direcfion of,thé Court, there is no question of the

applicant besing superseeded illegally,

N\
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vi3IFICATION

-1, Shri'S.R. Baruah, Assistant.Commissioner

of Central Excise, Udyog: Bikash 3hawan, 3hangagarh,
Guwahati - 5, do haraby solﬂmbly afflrm and declare
that the contents made 1in 3aragraoh - 1 are true |
to my knowledge and those mgd@ from paragra)h 2 to

13 1nclud1ng Brlef Mistory of the que, ‘ars derived

~

from'records which I oelleve to b3 truo and rest

i

are_humble submissions before this an ple Tribunal, -

"1 sign this Vérification on this 227 day

oF }lﬂMﬁU&Hd 1995 at Suwahatie

'/Af&wo\ﬂ-d(’\%
 Agsistans  Comnissioner

. CENTRAL EXCISE
GUWAHATI DIVISION
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©, GOVERNMBNT QF INDIA *'' 1 -
. Minlatxy of Porxrsonnel,rublio Grievances & Ponnjons
(Ka'mik, Lok ghikayst Tatha rongsions Muntxnlayny)
popartoont of Personnel and [Trafining

esenvoescove i vt

. . P ;f
-~ o North Block,New Dolhi-1.
. ' the 7 FPebruary, 1906,

.

'QFFICE MEMORANLXM '

‘ * D R . ,
subjects Genersl Principles for determining tho Benlority
_ of various cotogories of perscons emploved in
S Central sorvicese: .-~ . i Lo
. At CT e b

: . N /‘ ‘n i . ,:”v

. - &8 the Mialgtry of Pinance etc, are|avare, the -
Genersl principles for detsonination of cenlority in the
Central sSorvices!are contaioed in the Annexure to vinistry
of Home ALf£olrxs O.Me N0.9/11/55-RpP8 doted |22nd Doconbor,1959.
Acoording to Parugraph 6 of the ssid Annoxuro, thoe:rxclatiye
seniority of direct rocrults and promotees shsll be detor-
mdned gcoording tb rotation of £ vacancies between the di-
rect recruits snd'the promotees, which will be basod on
the quots of vacancies regerved for direct rocrultwent and
promotion respectively in.the:Recruitmont|Rules. In the
sxplanatory Memorendum-to these principles, it has baoen
ptated that s roster is required to 'be.maintsined bosed

> on the resermmtion of vacanales fox.dirocot recrulitnont
and prowotici in he Recruitment Rulegs. Thuz vhorae eppo—
intment to 8 grede is to be mode 50% by yoosmmrckmom Lo
& by direct reoruitment ard’ 50% by promotion frum a Jower
grode, the inter-se seniority of direct recrults and
promotoes is doternnined on fx& 131 basis.

! : |
2. "while the shove mentionod principle!wss working
satiofactoriy in cesos whoro diroct recruitmont arxl
prorotion !wgt with eoch other end rccruitment could aleo
ba made to the full'extent of the quotas as prescribed in
coves whora thorec was deluy ip direct recrultmont ox prowme-
tior, ©T wiere suough number of direct recrults or promo-
. tees did ndt bocone aveilsble, :there was difficulty in
. dtmnnicinz .senlority. In such cates, the|prectica follow~
ed at prespii is'that tho alots meont fox direct rocwults
or ptomotetr, which could not be filled up, ware left -
£ vacant thd when| diroct rocruits or promotoes became
svollnble through later oxamination: or peloctionns, ouch
peroons o«:‘cupiod the 'vedant alotp, thoroby bocams sonior
to porson{ who were alr.ody’ working.initho grode on regular
baslo. In|sowe casoo, where there weg dhortfell in direct
rocrul tmoft in twoior mora consocutiye.yesrs, thls ro-
sulted inldirect recruits of later ydars! teking cenlo-
rity ovexsome of‘the pmomatees withifairly long years
of regula service already to thedr ¢redite This matter hod
aleo come up for ococasidemation Ln variouslcourt caces
both befde the High Courts and the sSupreme Court and in
seversl @seg the relevant judgement had brought out tha
inappropjate aess of di rect recrults of . later yonrs becc -~
. ming sonor to promotaes’ with long yoars of scrricos

! f
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. Thin a0l which Wot p) 0O discuom;d i TH¥
rintionel (:o‘mcil yina aoon opynr il the nitoantion Qi’. e
Qo yaroaont qiiLo poen e nud LU hag, et b f.ind that
in futurye whioro the mz\,nr:iplm of rotatien off o tnn will
w optill WO £ollowod fox dot/;x\:\.&ning U\.a\i.m:nr,--ua) conlo”
ety of giroob reoruito and xomot,oou,‘tho pmucm;

proctice of keoplnd yoacnnt o otn fo¥ \mir\? ¢4.1)0d Up Vry
diroct rocrults of lotor yorros tharoby. glving Ll

unlnmndod goniorl ¥y ovex pmmotocs who are alr. ndy in

opition, would bo di sponso? withs THU T, £ pdaqud te

numper of al: ect racrud ts ao not onCe uvmilublu in any ’fgﬁ

artioular y8L rntion £ otas fOT purpos® o B

dotermining poniority would take place only o }

extont O 4 aysilsble direct rec b £he prowotaete
other wors, exten airect recrultd are not

availables tha rees will be bunc together at

the botto® of  the geniority xXx 11 pelow the ast

to the sctual numbs8x of airoct recriits who hom o avall=-
nblo. Tho anfiiled dicocth x:c(:r\»\itmcnt quota yocancios
woulds hoWoVoXy, ba carriod £i9 £ o X3 and pddod to tnhe

co rrasponding direct rocruitmant yacancion of tha noxt
yeor { and ©? subpequent yeols where _nocuanury) for toxing
sction £OX Alreot racnik toent: for the totpl nunE 0T
sacording the vaual procticoe. Tnoroaftore {in thot
vhile gentori ty will PO dntrmnined petyoct dirout £0°
crults snd pmmoteoo, o the pxtunt of"tho nurbar of
vacencies £OF airoct recrul ts and prowoteed as aptenuinod
scoording = tho quots for that yenry, the addt tional
dlrect recrulits snlectod sg)ain-sk’. the ca_xv.i@') for..ard
vacanclon of the pxoviouo yesr Wi 1d.bho placod en-bloc
pealow the lest prmnotco(or airvat recauit 2o thn cau9

mey 1a) in thao :mn&orlty it baoed,cm;;ﬂm rotntion ©F
yacancios ¢or thet yeore Tiye BoMO princiiplo holde good in
dstormdining coniority in the avant of canrry gorvard,

any. ~f Alzect r:c*.ruitmsnt or pmmoti':n aoto vocancien
(as tho cash mAY pa) in the pubpaquent yrorss

Il).ustmtiog;

whara the rocru'ltn.out Rujes provide goy. or the
VUCBUGiOS in 8 gz2do o be £111ed DY prono‘t:ion' nud e
ronaining 50% bY airect mcruitxm‘.n-t, and scowming +horo O
10 vocanclo? in th2 qr2dad arizing {n each of the yearst
7 and.tnat 2 yecancio®d lintendxd £Or iirect
ihg 1986 and  thuy could

1
111 ke
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o RO - Xn order'to holp £h0 appointing'a'thoritioa in

R ’ debemining the number’ o. vacanclos to g11led Quring ;
tnant prescribed

’ L3 dor @ach of the| memods of recrul
‘ \a ‘waciacy Reglster ivin? a! rurming account of the vacan-— .
FUREEE . ..cies|a arising and boing!if llod frim year, year may be
whon VoL a 'uain ined in t.a ,xofonn:s pu,}‘,o scde
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5. SENIORITY FOR PROMOTION

the D.P.C. should be arrenged in the consolidated order of merit with
reference to the date arrived at after adding ths requisite number of years
of qualifying service in the feeder grade to taeir date of appointment. i.e.,
with reference to the date from which they became eligible for promotion
aiter rendering the prescribed quaiifying service in the feeder. grade,.
maintaining inter inter se seqicTly in ths pareat servicefgrade.

{ Dept. of Per. & Trg., O.M. No. $/13/85-PP. II, dated the 7th August, 1985.]

6. Relative seniority of Direct Recruits and Promotees.—The relative
seniority of direct recruits 2ad of promotess shall be determined accord-
ing to the rotation of vacaaciss befweea direct recruits and promotees
which shall be based on the guotas of vacazcizs reserved for direct recruit-
ment and promotion respectiveiy in the Recruitment Rules.

7. Transferees.—(i) The reiative seniority of persons appointed by
transfer to a Central Service itom the subordinate offices of the Central
Government ot other departments of the Ceatral or State Governments
shall be determined in accordasce with the order of their selection for
such transfet,

(if) Where such transfers are effected against specific quotas pres-
chibed in the recruitment ruies therefor, the relative seniomity of such
transferess vis-a-vis direct recruits and promotees shall be determined
a2ccording to the rotation of vacancies which shall be based on the quotas
reserved for transfer, direct recruitment and promotion respectively, in
the recruitment rules, ’

(iii) Where a perscn’is appointed by transfer in accordance with a
provision in the recruitment ruies providing for such a transfer in the
event of non-availability of 2 suitzble candidate by direct recruitment or
promotion. such transferee shall be grouped with direct recruits or pro-
motees. as the case may be: for the purpose of para. 6 above. He shall be
ranked below all direct recruits or promotess, as the case may be, selected
on the same occasion. -

8. Persons appointed on cd koc basis to a grade without consultation
with the U.P.S.C. under Reguiztion 4 of tae U.P.S.C. (Exemption from
Consultation) Regulations, 1938, are to be replaced by persons approved
for regular 2ppointment by direct recrwiimeat, promotion or transfer, as
the case may be. Until tkey zre repiacec. such persons will be shown in
the order of their ad ioc zppointment a=d below all persons regularly
appointed to the grade.

IMUHAL O.M. No. T-11/53-R3S, dated ths T=d December, 1959.1

—

ExrpraNaTORY MEMORANDUM
" Gereral Principle 4.—The Uaion Putiic Service Commission invari-
ably indicate the order of preferemes at :=s tme of selection and it will
sot, therefore, be difficult to determine the relative seniority of persons

[l

recruited through the Commissien. s order to obviate difficulties on

- D o !
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t “seidcuion’ by'a*Dcpaﬁmemal‘—Promotion‘Commjrtee, the senic= of such

— g

determining tbe relative seniority of direct recruits recruitec otherwise
than through the U.P.S.C., the selecting authority should miicate the
order of merit at the time of selection. , .

_ suitable and promoted, take seniority in the higher grade over the junior

-—%or the authorities responsibie for approving appointments oF Gansies 1O

SENTORITY FOR PROMOTION

General Principle 5 (i).—Where promotions are made on t== basis of

promotess sball be in the order in whica they are recommencst for such
Sromotion by the Commiitee. Where promotions are made 62 ibe basis
of seniority subject to the rejection of the unfit, the seniority of persons
considered fit for promotion at the same time shall be the s=me as toe
relative seniority in the lower grade from which they are sromotec.
Where. bowever, a person is considered as unfit for promezon and is
superseded by a juniof, such person shail not, if be is subseguzstily found

cerson who had superseded him.

General Principle 5 (i) TNiustration.—Where 75 %, of the '.::-_cancies in
the grade of Head Clerks are reserved for promotion from i grade o1
Upper Division Clerks and 259 from the grade of Store-Xzepers, toe
‘eliziole Upper Division Clerks and Store-Keepers shall be zwanged in
separate lLists with reference to their relative senfority in those grades.
The D.P.C. will make selection of three candidates from the kst i U.D.Cs.
and one from the list of Store-Keepers. Thereafter the selec=g persons  °
from each list shall be arranged in a single list in a consolidz=d order of
merit assessed by the D.P.C. which will determine the senioZity. of the
persons on promotion to higher grade. - ,

i

7l
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General Principle 6.—A roster should be maintained bzsed on the
reservation for direct recruitment and promotion in the Recruitment
Rules. Where the reservation for each method is_SO 9, the rosz=r will Tun
15 follows:—(1) Promotion, (2) Direct Recruitment, (3) Promotioz.
(4) Direct Recruitment and so on. Appointments should =2 made in

accordance with this roster and seniority deterrnined accoraizely.

XN

)

T -
(it

[ilustration.—Where 75% of the vacancies are reserved for promo-
tion znd 25% for direct recruitment, each direct recrmt_s%-a'ﬂ be ranked
in seniority below 3 promotees. Where the quotas are 3077 =ach, every
direct recruit shall be ranked below a promotes. If for any Te2son, a Girect,
recruit or 2 promotee ceases 10 hold the appointment in the grade. e
seniority list ‘shall not be rearranged merely for the purposs of ensurmg

the proportion referred to above.

not present any difficulty where recruitment by tramsier is =ade singly
and-at iatervals but it will be found wanting in cases Where TF0 Of oS

=rsons are selected from different sources on the same cexesion and the
seiection is spread over a numbsr of days. It will, therefors, Te necessary

Geaeral Principle 7 (i).—The prineiple faid down in pz= 7 () wiil

- — indicares the inter se order of merit of the selected person In such €asss. }s;;\ i
l 0 ——
] <ex 2t
11 3 ‘ .
.
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S . SENTORITY FOS PROMOTION

~—~ —In the cadres in whict the vearly vacancies ars suiiciznt
in pemoer to be amenable for divisica 2s per the prescribed guotas, it is
consicere that maintenance of this Regster alone will be adequate. In
smaiis- codres. however, waere the —ber of vacancies arising is some-
whzt ce=sional and one oF Tw0 in 2 year, the appointing authorities may
tave 1o mzmrain the recruiT=ent rosw=r as at presant, to be ciear zbout the
metie- wader which a pardcuiar vasmey has to be filled.

1. Geoeral principles for determzing seniority.~—1. (i) ‘These princi-
" zoply to the determination ef seniority in Central Civil Services
Fosts except such services zad posts for which separate princi-
.= ziready been issued or may be issued hercafter by Government.

Mizismies or Departments whick have made separate ruiss or issued
~-15n5 on the basis of mmstructions contained in the Ministry of Home
- 0. No. 30/44/48Apots., d===d the 22nd June, 1949, are request-
. -a-sder modification of thoss ruies or instructions on tbe basis of

~==i principies. However, woepever it is ¢onsidered necessary to
. oripziplés diffierent fom thoss iaid down in this Memorandum, a
soeciss reference would be made to the Ministry of Home Affairs who
i alt the U.P.S.C. As regards individual cases. the Ministry of
- A 5airs will decide th= cases on which the advice of the Commission

STNIORITY FOR PROMOTION 7

ExPLANATION.—For the purposs of thass principles—

(a) persons who are conArmed rerrospectively w.ith'e'fiect from 2
Gate eariier toas the issue of these general principies: and
(b) persons appointed 0D probzation to 2 psrmanssi post sub-
y e A . 1 S ehace - I3
stantively vacaat in 2 grade prior 10 the issue of these general
principles, ' :
shall be considered to btz permanent ofbcers of the graas.

3. Subiect to the provisions of para. 4 below, permansat 'offﬁc_:crs,of
each grade shall be ranked senior fo persons who are omciating in taat
grade.

4. Direct Recruits.—Nortwithstanding the provisions of parz. 3 above,
the relative seniority of ali direct recruits shall be determined by tne order
of merit in which they are seiected for such appointment. on the recom-
mendations of the U.P.S.C. or other sciecting authomnty. pEIsons ;ppommd
a5 a result of an eariier sslection D2ing sepior to those appointed as 2
result of a subsequent seiection:

Provided that where persons recruited initielly on temporary _befxist
are confirmed subseguently in an order Gifferent from the order Oi mer

RS

It o indicated at the time of their apoointment senioTity snall follow the order
shouid 2¢ obtained. ' of confirmation and not the original order of ment.
i Notwithstanding 27vthing comizined in these geoeral priaciples,
20w of persons belonging to e foliowing categoriss will, on their - -
ppo:zimsent to a Central Civil Servce or 2 civil post, coatinue to be
icicrsuned by the instruct ted 2zainst each category:— ’ . soit
° by the instructions noted 2gainst eacy CALCECT) ‘ . Provided that where persons promoted mxtxallyfon itcrgx}jdorrm(z
. - - N . . T N ~r dific rom the e
- {¢) T:-Goveronment servanis pena- M.H.A,, O.M. No. 6/4/52-S. and basis arz confirmed suqs:quent}) in an order mﬁ:r‘cn;n‘:i:‘allnfollow the
B for thezir patriote acti- NG, dated the 25th May, 1957, ) merit indicated at the time of their promotion. Svnﬂlol‘l y si
: order of confirmation znd not the criginal order Ol mMeTit.

5. Promotees.—(i) The relaiive seniority o_f persons, pY?T?ﬁed f:::—
the various grades shall be determined in the oraer of their selection
such promotions:

{ii)- Where promotions to 2 grade are made from morte thanvn?ns?
erade the eligible persons shall be arranged in separate Usis i the oro\.:’o_.
Their relative seniority in their Tespective grades. Thereaitet, the Deoari-
mental Promotion Committee shall seiect persons 107 pr_qmotlon Ir?$
each list up to the prescribed quota and arranee all the candidates selecte

Cezir2t Government , emplo- O.M. No. 37/1/52-DGS; dated the
Gischarged on accomat of  20ik July, 1934 as amended by
ion with T.B., Ple=misy or 0.\, No. 13/1/56-RPS, dated the
) 8th May, 1836, (Subscguently ex-
B tepded 1o ex-Pleunsy/Lepros ! ne i Iy a S i will determine
: patisnts vide O.M. No.”i:»msg -t from different lists in 2 consolidated order OF METLE ;"pn mﬁf&i” determt

RPS. dated the 29ib Seprember, the seniority of the persons on promeuion 10 the pgher grets.

S. daie e 20 epre , )
1938 and 13/4/537-RPS, dated the

i

i

NoTte.—If separzie guotas for promotion have not alrca?y b’»‘f:;

g N . . o - o o
prescribed in the reievant recrutment rules, the MmlsgneJD.,purtm:‘.’v
" may do so now, in consuliation with the Commussion, wherever necessary.

:hisct to the provisions of pera. 3 Delow, persons zppointed in a
= or officiating czsacily to = grade prior to the issue of these
ciples shall remin the rZ=tive s=nicriry aircady assigned to
e assigned to them under the
licable 1o their casss and shail en bioc be seaior 1o all

[~

Clarification—Where posts in the feeder grades are In dmsrepz
scales of pav or even in the identical or equivalent scales ol pay. tp:
officers up to the number of vacancies for each feeder 55—ade as per tn;
auoia mav be selected 2nd interpotated in a combined seiect List accore-

»

q

rity as mayv nerez

ist
ing to the grading. The persons who are assigned the same grading )

W




—*ivg_’- ~b - “ s /NI L /\k}’l"-

| i.f(’ 7 .g&~4>okk.,; gzbn “O?\g Eflhd C:QJI<J[(:bv(f\i>fzj;\1\w Ciﬁb
_MOsT lMMFbIAlL DO NOT DELAY :
% "\ /

\dh L cusuMis, AHD, (¥uillk\h BXCI 3 SILLLONG )/
. | : AR "/ ,
6. NO« II(3J)1/ET—I/91/PT—I/ S286 A A\ }
' ' o 3 ~30248 Dated :- =1
ST T sy Eh
Tbgfés sistant Colluctornofvcentral Lxcisc/ e y ;d-
T P (A R -_:'n Rt . i S A ¢ ]
_ Ccntral Lxcioc Divisjon (xLL). TS {~C
ThL Assistant Collcctor o£ Cus tums(Prcvcntlvc), r;, %‘k \
-, Che e D] ;
Customs(Prevéntivc) bivision(ALL) ‘*ﬂ\bwk
o ] -2 3 RN e B
bafh : " B o . - . I v
s .l" Yo B - L. )
:.‘4‘, ] ‘(ALL) .“.;“ __‘..'f.l.f‘ ! Y .. f)_...
st e LTS ' e I I ' 1 -(
') .',‘,:'- - C Vot s -' . A ? . .‘,‘:‘. ST 1‘ ‘-_‘:1.._;:‘.;,}. I R ——g
L A ~ bUbJCC§,:f Ro-fixation -of Seniority of Ingy.iwro 94 f
i o S Sl apPointcd bcforc 01-03-86 - rug. ' kh'
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| " . o o . ’ R L, ) f:li‘,l a'i)':j_!r'-."_-',.\;4 “‘f:’,: o %)l"‘ -
g R : ‘ | DL/
1 °rior to the 1$5uance of Ministry of Pergonncl, -
~ig; : Public briLVOUCb ‘and. Pengionst. Officc m Mcmorandum W0.35014/2/50~ 237
‘.. v - Estt. (L) datea 07-02-86 which came’into.force w.e. £. 01-03-86, T D2
s ~ - the rélative scniority ‘of Lirs lot, Rocrults an:® ‘Promotees in f'r,
A C Centrel scrvices were LCturmlHCL a6 per Ministry of Home LHffalrs ' PJ?
O+ lis NOo 9/11/59~Rxg dated ‘22~ 125914 c..accordlnq to rotation uf 0l
vacancics regscerved for. Diréct ‘Recruits anu Promoteces respectively bood
Lo as per Recruiltment. RuluSo R Coes . s . ,qu .
v : : o . . Y - - ) .ioﬁq
B ) Whllu th ﬂmovc muntloncd prlncipl: was Woriing ,b
; » satlsfactorily in cases where diréct' recruitment anc promotion ]'O‘
' . kept pace with each other ana recrulitment .could also be made iz '10L
Do the full ecxtent of the quotas prescribed, there was Cifficulty in bl
l.j’ .uetermining seniority in cases whera: there was delay in dircct :
WA recruitment or promotion orwhere dnouyh number of dircct recoruits ‘OI
. 'or promotces was ‘not available. In such situations, the. practic. vy
followed -was -tJ'keéep: theislots meant! i for direct recrults or pr .io- "l
S . tees,.which coulu ot bd'fillCu up, vacant, and, when direct )
0 R recrults or. promotees WCKB\OVOiidblC Lhrough later cexaminationc i 0
fes or selections, 'such persons o6ccupied these vacant s510ts thered s ! t
' ' bacoming sunlor to somp of thc officcrs alrcady in position. ) ;f
. . ,1"}” .o : >
- Thiq matter had.’ also come up for congicernti . !
A “oine various Court Cases ‘Both before the “Hon'ble C.A.T and tho :

1z 77 gupreme court 'ané® invseveral cas€s ‘tho Courts, on the grounc
f inapprOpriutcnOSB: uirected the i Govt.y to rewchst the senloritl
FUC T x already f£ixed -on.the: basis’ Of 0.M, dotod 22-12-59 in thae lioat
%n' of 'the principlcs,containud inf0.M. dated 07-02-86 koeping in
view the illustration“gi&en in‘para-3 of 0.i. Gated 07- 02~85-
Copy of Para '3’ ané- themillustration of O M. Uated 07 02 Bo arc

cnclosed herLWlth-m‘n?ﬂ

.
s e e o e i e St L,
~T

A v i )
Now, rchrring -£o dbCiSlOﬂo in two such casc¢s
viz. Monotosh Goswami. & ORS ~8a:UsOelu.g LU in Hon'Dle C.izeTer
'Calcutta ant O.ire NOSe 62, 63 and 71-of 1987 in Hon'ble CelTes
Ccuttack, shri N. C. Batro,‘a éirect recruit. Inspoactor of 1981
. batch of this Colluctorato represented seeking relicf in the light
" of apove mentioned juugbmcntS..nccordingly the' Board vice thelr
Telex e NU.A—2302”/5/92 LiD-TrT A AQated 04-10-~94 have declded.
to extend the relief -as: ruqupstcd by shri Patras Inspoector.
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To ' ﬁb ’t;Z—
Tha Ana lotanls Cobllorteg ol Cuintral IBxrelae,

—_—— Contral Breise division (A1) .

e Smnistant Colloeiar of customs (Proventivae),

e e i e e 2 Cus EONS (RPreventive) Ajvigion (All) .

The Branch-in-~chorac,

rm e rmim e e e e 2 3T ANCH/TELYL /Unit (Igrs LOffice) (A1) .

cJubject : Re-fixation of Seniority of Inspectors
gRuesiae priore, 01-03-C6 - Regarding.

In continustion of this office lettar of even N
15263-302(A) dated 24-i0-94 on the above subdoct and with a vicw
to implement the juigoanent of Hon'ble C.heTe, Caleoutta on O.a. Ho.
925/92, the drafit "unturjiy ligt prepared and circulated to all
concernpad i now being £inalised as upaar

2 omz afifected Promotee Inspuctors have contendoed
that az a im:lwr ERET mw“ Suwo-~judiced before the Hon'ble CuoieT.,
Guwahati(o‘n H0,243/792) +o wailch some representoees are privatae
respondents, Lno:r position in {he Seniority List sheould not have
been distorbed till the final digposel Of the case. Umicver, the
Hon'ble C.i.T.{Guwahati) vide ‘their Order dated 30-07-32 on Deuve
H0.:141/92 have empowored this dxbartmunt to disfone of the roprese-
ntationg of thc applicants durlng the pondency of the cage. Hlonae
Draft senlornity Lilst oxtending the relief as reaucsted by the
applicants vas not incurxuci or illegal.

3 Agein, some of.fhe Direct Recruit Inspectors affo-
cted by thc ravision have contunded that all the Promotce Inspec—
tors who juinud the grade at o later date, though in the same yean,
should be reaarded €2 haove beccws available through later seleckion
and hence b2 placed junior o them. 45 has alrcady been mentioned
vide this ofiice letter dated 24-110-94 aentionaed above, the undor-
lining principle, as per C.a.T's Ordor, followed in this ragard

was Parva 3 of Ministry of Rergonnel: R.G. & Pensions! O~M~HO-3501?/
2780-E5tt. (D) dated 07-02-86 wnich, suwmmarily, provides for rotation
of Nirect Recruit and Promotee gquota as per Recruitment Rules for
fisxing geniority ameng Dircceclt Recruit and Promoios OFCicer: h!ﬂ’m?ﬂﬁ
avaldlable throudh golection of the same yeor, irr¢"r“ctivu‘o£ i, }
date of joining. lence the objections raiscd in this rugard oz not

corract.

4. FTurther, somz of the Promoutice Inspectors who W
first promoted on ad-hoc bhasis have contonded ¢hat th@ir sanioyity

ba Flwod vith r\>ﬁoLwn1ncz'to the Year/deote thoy juined as Inapootor

on ad-howe basis and not with reference to the Yoo \'u,tn 1;3& o
suhsequently promuted on regular basisz. Wheceas the cgguionn HL

such ad-hoc promotion was thabt such ad-hec promorion wmll.nut

confur on the offlesra no prowdted any olala for contined offlcia-
tlon in the grade and the pariod of such ad-hoc nuxvtwf ity

count. for scﬁiority confirmetion or as qgualifving servic. foa

further promotion. ’

5. Lastly, some of fnﬂ*ﬂr\mottg Insprctors have contens 4 .
dod that, the I{umnitv—m‘u\ vaar in thely aoge ahould o khe yo ”" ‘{-""_'"Z
passca the aepartwental ean\nulirn(lrlLLOn examination) fou ijﬂ'
tion to thoe grade of Inspecter fzom lower groGe and nob the ¥ﬁ4p‘””rd
Hhoy worn ;nr'::l'.\\.'\,l Ly i oancbeede They reloyant 1n:1l-,\"n':.!'1ﬁn fin b ‘-l’.:‘--".'”
Legs Gluardy dbatoee thal thee Jeeevalbaont 2o ol Hi.l..|(.“.f.l.-"- FL o :
higher gnade 1a the yoar in which the Ro.C. was hald.

—we
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K Inovidw of the hbove, nll £he torrasantations reo2i-
Cwved against the Leagfit gondority List hove H""ﬁ congicoraed carafully
anﬂ axe heveby dieposed cof ahd the Drqu seniority List is heraby
madte fincl uirhous furthernr 3 siong . Thils will, hewever, be
ghicet o fthe o WL af the s5ULY tha department v fore
Fhe penth o g aen Goas ':Lnsh wnnepd of thae Honthlo

: s etar e et o

B

Closan'lng ooy

Boafene Che o thin

all the concerned Ingpectors worPing under your charge may
be informed sultably.
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1. shri P.K. wiitra, Unden searatory. Govi. of Indin. Minicoie
_ ' choinancny Uwsartmhnt of pevenus, Contral Boexd o karnnue
3 mfAl Cus Lum worsh siock, Hew Dalbds

2. The addlilﬁnﬁl collector of Cus stoms (Preventive), Office of

' the additional <xllectos of cu”rom,(vrevnrfvur\ Fow (hoovon.
! noad, Coonagite Do leate,  Tmpl wal).—2

. 3. T2 Assistant collectar (Mudicial), Customs and central r/cigc,
' 2 : snillong.

| 5 . :
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,1‘ 5. ALl o*har concerned Lospectors on deputation.
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; agion, Cuatone & Corelal Bucice, shiiilong.
e cuad fide.
i . . .
s L A
'//S //|\ A / P hd
: ) ' / - 'y y .
r : cot : ( BVA MoR. HYMATCWDA -
; : ' : DEPULY COLLECTUR (l.~:"-!) e
4 - CUSTOMS_& CENTRL) BXTLSE FEiar
i f,
i '
: bode x4 s g kK . ‘
:
’.§1 . .‘
| :
y
1 - .
| o
!
1 . .
: . -
] :
: !
: { . :
2
¢ I
‘ - —

i
i
i



B e oY)

e g T BN I i 1l e R LS

e wmemmet 2

B R R RL L O Uppy

LRl D R T R T Y P

2. .
L 3e

R

6

Tt

MO AT - B

(MRS oh AN 11

.tr*'rmx'

ISIHZRT ONDRD 10,

. N TIEI o s, |

(S

-
it

AN CE"’Z“.’\JJ X:‘G':J
GUILLela

330/02

ntod chillong the luth !owemkv:, 1)UJ

LY

S 8ub y Lottty - trnﬁvt&hn .of bl(r/"?nnn oL Ut and
: Central Frclinn to tha qs~0n ol Inayn(Lnr
. zuqulaaizmtion ofe - :
; T

The followlnq e fm/ SEon0 Of Centums amd Lantral

tetcdae, 1ho ware

a4d fhine brrda An ¢
d0=T0N-204000/ ¢
dnted Z.41.61, 254
and 84/82 dated 6
basip to oificlare
Fron the dabe wf

thelr antority 4
the ocvdur ad indld

)e B,

1a .

4s

Te
e
W,

o1rl(cr vromntod ag In-ga¢Lur (22} nn
e senlo ot by Re 4282355008015 mﬁ(ﬁh
e thig ﬁf[xco Lptle order nuie 03701
/81 dated 9.9481, 185/9( Cateqd 1r.)"4”1
W2082 are. hﬁrcb rrpeinted on _reguler

e in tha gxa}o at doapéckor witih 40 f4aEE
thda ordor snd ot !l fucthoer erdses  and
nthae grada vf Inspecter (O6) wil) va ip
cated Yolow o

Cea T

tiand

D e 0 o €01 0 £ ST 2 TR U e o 8 > et v e s D e A L) ot e A STm e 415 e s e e S sa

¢

fhrd Lebachin Shatochas fom

Shrd Jihanlal Dhowndck
;f”zz@ Lurah Hanjan Liac
Bhrd Srifsn Ganculd,

ahrt ABYL e Dheah

Shedl Plrcatdt fhatt oanr o

Shel Priya Ban Savosh

Purabl et e 4.

HEXS

AhEY BatOlaloa ool aely fee

st Lessny Jury Shint oneg

11. '
12.

12

1.

15 )
16,0 7 e
174 ¢

Shxd
Hhed

et

Tauan f~r )
frdysda bangan ) tyen
Unyofte dan

trimfly ey
llﬁ!»n})«wtl.fiiznly/\

e mln Petnarnh

B e e
A!..:ﬂ‘-t‘o
rhr g
thed
olued

et L

tes d PR I SR

Chapinl Lheante g e
11 fm{l-.x_f {4
ERERTER

N AL BRATE R RN T8 2

Sk

v s

Stoaeng t
[0% R INT'S SN O LN
AR TP -

Nunn

T T T e

s e it e et

Ralm de 30 % mm 000 58 4 SR in i e @ S OO A BB N U A W o it Bds B s $9S e h e s A e o

= i g v e e



vopy

. ™

o 0y 7l ad 00X

e G 1t le Ccustome
et lond
o FotA s

Tl lonide

\,\v,

(n 1)+
t‘,hf‘

,«--.—--...

for

iﬁ\ic\rrwwv

mppn) Lo 1100t

Al inntorx

N

L

o, Lun v

'

o

cunc
(oW

<f‘U<‘r~n {~)
s Lo

{: Cogitrod

[ RS TR

Lok

’L“"I;"’i"ﬂ
anclon
Joerfredn

ve Lo

‘l"mlfh

on ek

e (n)

cA T
v orox
7rv1)

s of pleot

v Ol
wntt “ux rhcnrda

PPN d

mnn

comt L TR S et

v.|

fa Conbrt )

;

AR SN 4
mie 1"1 aon

no
o

Qonnl frove

f =

l thph
ORI

. Ty “ b . ';f‘ B ¥ L A e %, .
) | ' NE ; ' ] 1
. ¥ . ’ 4 e
ot | | |
L . . / | !
» ' ]J/\ ' !U.
| nan i T .
R 20 | ‘\
a‘otn&aav"-ﬂmwd o ’”‘v‘“"’w T i ‘ i
3 - . .»—4...--'« w«-«-.«-o--—~ &‘F\“\q‘ X glw B |
ETY hoal ) " - ~.«. P ...,..'... PR i -t-’
:‘; l ) Tlna - g e .rummm——-ﬂ-‘--—mww»« | | . i
— an‘-—ﬂ— - - /i,! :\ ’.; :‘."? J
| shrd ijiﬂh AL |
. Sh . Kxe HOD ;
23 Stk Al . ‘(}. .
’ | 3 & L 173 i
o . ! AT A vharenik o Cho ? §
| | 1
r 3 : “")’9—0”‘1% i
o, ‘ Fate Lilydm aha |
| | ‘.". I ' Eaad m”"m'ﬂ-‘anln e non .»--A.Q"':
‘,. ()c v‘-n"w“”ﬂ~~;‘“~0‘";«!bﬁ wv‘w’t@vﬂn‘ "“'“M"-".u‘*’v" L ad
» o O S adutd « v - = ;
423 S N ,}r'( rgh\'x; ‘\.( . n : /
2t PR B i
:'\':r\ﬁm:.!nr. nlled 101‘1/ P :
' . v "
Cuntotem o wn.m A |
shtillong .
4 PUCTIE-T ¢ W } it ;
?’nu r« L)T,Q-(-"J ‘ |
S TI/?'dp/bt.llT/?P/lﬂ L 1150 o 9m§
P 4on & nvr’mfm ary RCT t e}a] !

wyokinn
2!

" .
34“/4 ',‘,H.,"
iy ]rw\(-\

SR s

NEREETS ;xn»n1a1 ﬂhow~ﬂfk« |
1 o ' ..
' P gk te (ELhees ol res

/ g A of t'»!!sot*)rx\ Lig¥ o e .
5l he WRCTAS At ”(W"“LWHJ .
. . WIS AR T/] :'/'(.."',-Y;f..‘.o Pyttt 28 5 |
()" }_‘,U" i,‘,.l/,\,.. . a:¢§j o - ’. ,
ghlllovde g e - S
4o Wung g ites. o - : o | - }
) ! ' .. L N
! ‘ - |
' ! ' |
B i
I PSR E I LI
- - Aem g TS, (th"' r “-e)
) e SR 2eley
) ( Tl t« € oty y ULl ‘I ]
( i
1
I
! \I_ ‘:|l P
. .
| i
- |
i
E
i v i
-
| T
?
- § i .
' . oo b
‘ | ! ‘
| SER R
PRAE NS BT "




CeE e N o B PR

e et e i e R

© o b bttt e iU

\\\'
!

N

\;\_\,ﬁ\ ...

o
’

GO

/
/ /)J

M
1y !

(A
m
. (gw\

y

i

ST RRATLY REAUDTES 0L A0.925/Y

\ (§y  BTLe.E

5\1‘/\f\0 Pron tAR prroite X TP THATED

FOMIILAUL L

Vitiant - 1 i e YERE L g et Voietpige Aty b des ety
-\ .

v
V)

AL

T HUTIARAY aanb ottt OF et rolr oA (2t
1IN LA

i

LN
rI\",c)

Ct ee e € amtan AtV S At G A e s s 2 [ e il dad] P L T T

ApsyT(a)  Turae 1 10

PO, AL O e ACTUOHT, s TRl Ok

Yot pomitt lim\I,jj{})‘,';;,/Y,r-_s;/'(??,’l, e Ay DA L. toaghy W AL

AL

2 Pty LGN QAT A Tugledl i

ATRA ATTD GTIVERD ATTD ATen cafm RMIORD T 6L A0.121/72

FILED DY L ETARTH Nl wINDLY uots THAT aavr. 1AYm AL AN

Dmﬂ‘l)lén FIfp Hnnuin!‘,n?!‘L'!\'l'f,T.f\Yl_OF plitt NMLC PATAA ATD OTeRe At

SOMPTIAMGE 03T A CAT O.ll)urj( AT 25.11.93(.) TT HAR Re-gt HetiDmh
PO GAAN L [ Bl l oF C/\"L‘ oDt TH 0.A.N0.08/80 ap 1l GAT

CAICUILA NFICTL ORI 1M Tilm CAnm OF SUARY HOTOTTIONIT GOnIA T

AND O NUpte v tiron or THIAL L) THEARVOILR THIEDTA e arPen cTniin
B LAY 1O sAUAND i RalLplf 1o sl HL.C-PATRA ALD QTN MD
I
o va(L) T HAT pTesce e

PONE DHFOit]s M. 11.9% O DATE OF TUEARTIG QF fie ot ey bafsrrod

PrFonE CAT CALZUTTA Arei( L)

FLLED B THE P 1T TTOH RS COvT.
ADVOOATE MAX nit DIAEILED TO APPAALISE THE AT AIOUTL THp 1OARDY
s PIAGR O 1170

pograren s Tin HeARTHO TAT R pon e

W . EN
\?m ACTIOH LA EL At oveiled

/(()SK\V;\

e e tre 40 s s o O R4 STt ——

,-'/j

(n,0atid ten)
Lha (tartiaof

rv—ayar s oagre v & B T et e B P bl AT T 0 I 48 S8 cnnvsrrene o

H. 1T

1 aw 5)’..‘.”"'-‘-; tha Pt

3 gy b
lpth Qatedar, 199 Yearobary 1O

Wedar

—

/

rd
. ¢ . b f ‘)
\oopy b poat in.eoufirmatlon %o netleator of Cantrm
o tan BT INe I

3]

4

(iR, % r:;---.})

Lo thy Uouhanf Tt

Uatar Qusrabnry

PP

Y] PR ad . .
el g o i . ..
' “ . «



L WA SETITEETNELTL T

ANIN

GUVALIATL, BENCH
.Q.n.ﬁ.al’ﬁ[.‘!.l

Nl Khanbn feog A llen,
aa\f!}en
ninn of Todin & Den,

o pAGALHY

\¢ \ Fo: the Applicants  eee

for ths Hluapuinianta  eee

gunRuER

fige Maile Pathnic for re
Katolth Tor the applicantce

- s
PRVRPERTFEN 1N adadnd \ \‘7“ r’\‘--‘ u.ﬂ\w‘ et 0~~ vy e b f

N7
' %"hm' :

e
\\w..-/,

K | {{@mqwmd wn?h A/@

fomo f0e 8 90 /¥

(1) Bhei Khanino NoOge 8/0s Sgt Qolle

'\.'. o o.o N Lxoiuny 0/0e tha! ﬁupesintamicnt: Q

LA (2) -Th . Saomr.acy, Gcw% ; 'uf xncﬁ.a,

ey Dolhi. v-';_:‘:‘ s PR

VT (3) The Chelzmany Cant:ul. Bom:d of Exol

z tsap Dolhde 5

o V(A’f'rho QollsotoRy: cuatcms A Camml Exoles,

" (s) Tho N 213 23
_and pansionay Dapa:-tmen\: of Pe:aonn

EAURL, -

Lrl‘ﬂﬂf\l.. I\(}V\l”l"UU\TIUﬂ TIvUHAL
133 !‘ilf.dMlafl ~ 98

TIE NDRNLE JUSTICE G111 MG oCHALED fuu
T|1£ NUN'HLE ginY Ge Le 8 QANGLYINE  Th

REEIRE " fire AeRe Choudhury fop caznLl

SN mn oy ' fire Pathale atotos
i tu ptmm tha rel&a? sn this ap
g mn moy ‘by aucnrdl.ngly ‘diopanid ofs
uforeneld awtumrm, tm app
Sy ot prangads 10 m:dm: ‘as to 003te.

ﬂavanm Dapartmnt,

&wa. af lndln, finlotry

A

/  /
e {f;'."f V

213 N A mmvﬂmugm
m (f\t)"n). éb?) \

", O/ D

Mre DaMeo Chouihiurys
M » NePo Kﬂ"?k!..
Mre Me Duttn.

Mee Mol Chousihivirye At o SOV

Mo Jeble 3nThAT,
e Me Eharddag
tire flalle Purlcrynathna.

la tttn &n’f 4} 1alle

wanta 1 €O 3

thnt pnplicantn dn nnt Yaalrn
pl&aatian and tha applice~
fn visw af 0
1ication 1o iepooad of a9

The intarckm nrdny nenreia v- agat e

fd/~ VICE oHA TRIAT

G/~ NEMAEER (aonn)

3ta $ /7'/7_/7‘1‘/

Copy for gnformation & nea9asadxy aation to ¢

ﬁqog, fnapuator
f Custemo gnd Cantral Exolnng Olmapute

of Custond and Crntral}

fLniatey of Firana,

ag and Cuatmm, G=1/3 Pandara Parit

anillange ,

‘of Parsunal Public firigyennad
1 and Ttﬂiﬂin‘g. (3D O3lhie




”

Oo e

e

“O. 3.01/95.'

t
i

Sri JeLe Bhowmik, |

~Versusm=
i

Union of India & Ors.

I In the matiter of -

Rejoincder submitted by the applicant

o
-

i_ in this case as follows s~

The gpplicgt most humbly begs to

state as follovws :=-

1. That your gpplicant has received a wmpy of the
written statement submitted by the official respondent
and he has g:mé through the same carefully ad understood
the mntents thereon.
2.  That it would be evideat from the brief history
- narrated by the official respondent as regard fixation
r,g 0 " of seniority of Rkmkxikwk Direct Recruits and promotees
L‘//QJI s 4\&/" in the intmauction of the written statement, It would
—J J"' VH: ‘C~’O"' be evident fmm the brief histo'ry stated by the official
-4 _ % respondent in page 3 whereby it is cateégorically admitted

that........
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that Sri N, Patra, one of the DR, Inspector of 1981

batch was supérseded by some pmmotee Inspectors in spite :
of being appol;i.‘ﬂted thrmough a lati;er selectiqn. Therefore,
it is quite clear that gri N.C.Patra although superseded
in the year J.I983., but he had gppmached the Hon'ble
Tribu*nal, Cal'gatta Beach only in the year 1992 thmugh
original aéplicatmn No., 925 of J.99‘2. Therefore, he had
approached the%a Trilbunal for refixation of seniority after'

a long back of 11 years which is hopelessly time-barred
. L ‘

Buf, most unfortunately the present gpplicant was

| 3

- not impleaded jas respondent, Therefore, the present
petitioner had:_i no opportunity to represent his case
before the Hon'ble Tribuaal, @alcutta Bench, Therefore,
foliowing the <|I:a1cutta Beach judgement, the commissionerate
of Central Excé.se & Customs, shillong had altered/refixed
the seniority rlgi the present agpplicant which was assigned
to the applica‘r;gt iong back in the year 1982, Thig
decigion of Commissionerate of Central Excise & Customs,
shillong, to revise the seniority through impugned office
_order under letter C. No. II(34)1/E. T,-i/91/Pt-I/15263~
302(2), Gated 27.4.95 is arbitrary, illegal snd wifair

ad the same is liable. to ke set aside angd quashed,

The seniority of the gpplicant cannot be revised
on :
only xzx the ground that the gpplicaat is similarly placed

I'a’lspector ceessoves e



~ !
Inspector as §tated in the brief history narrated by the
l
respondent, 5

|

The decidion cited by the respondent canot be
applied in thé facts and circu;n:tancec Of the€ case of the
apblicant. Be it stated that every case is govemead by
its own ,.actc ]and c:.rcwnqtances, thisiis a well-settied
»pmnca.pl qw laid down by the I“Ion’ble Apex X Court,
The questa.on oJ.C revision of seniority after a long lapse
of 12 years cbt?s not arise and also not pemitted. The
settled things i\‘shou:l.d not have been ungettled after a
long lapse of 152 years by revising the seniority and by
declaring the :cl‘.(esponde‘xt No. V to XXVI senior to the

pregent apn‘!ica;"lt. Therefore, the mpug:1ed revised
seniority list whlch was issuQd xB on 24.,10.94 and
subgsequen tly fm alised by order dated 27.4.95 is ligble

to be set aside and quashed. The action of the respondent
is highly illegél ad arb:i.tréry as the revision of '
seniority is being dne for implé'ﬂen tation of the judgement
dated 25,11.93 passed by the Calcutta Beach 925 of 1992,
whereas the agpplicant was not at all a party in O, A.
No. 925 of 1992 before t}/ae Calcutta Bench, and the
applicant furthe%: declares that he did}‘not receive any
wpy of the notice of 0. 2. No, 925 of 1992, Therefore,
revision on the basis of Calcutta judgement is violative

of principle of natural justice. The cases cited by

the.O.......
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the respondents not at all gpplicable in the instant
case as the sexﬁiority of the appl:icaﬂt is disturbedme
by refixing after a lapse of 12 years, The seniority
o the gpplicant was assigned w.e,f, 16.,11.82 on the basis
of oiffice Memorandum NO, 22,12.59 which was valid rule of

seniority prevailing at the relevant time,

3. Th at your applicant categorically denies the
statedent made iin paragraph 4, 5, 6, 7, 8 s1d 9 of the

" written statemént ad further begs. to state that there
was no directio!‘n in the judgemnent of. Calcutta to alter or
revise the émnifority of the applicant as referred by the
official re.spo:{de‘nt. The judgement passed in the case
of Sri N.,C, Pat?ra where the gpplicant was not impleaded
a party cadnot 'Ebe goplied  the case of th‘e present
applicant, 1In fthis oonnection, it may also be stated
that in O. A, No. 141 of 1992 the Hon'ble Tribunal only
empowered for déi.sposal Oof representations of the gppiicant
0f Oede 141 0f 1992, Therefore, the respondent ought to
have acted in a fair manner, but in the instant case the
respondent had taken a1 arbitrary decision of refixation
of seniority, The decisions of Hon'ble 2Apex Court in
paragraph 7 cannot be gpplied in the instst case as the
seniority of the applicant assigned long back in the
year 1982 ﬁ:llo&ing the seniority principie laid dwn

in O.M. dated 22.3.2.590

The Qrivate... eo o
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The privafe respondents remained silent for the last
12 years and accq:ted the senlority of the apo'l.lcant
above them, Therefore at this belated stage, the quectlo
of refixation olf seniority is not -pemitted under any law.
The apex Court I:'u:: any of the judgement referzed by the
respondents oemitted to alter or refix after a lapse
0L 12 years. I.-la fact, the cause of action arises long back
in the year 982 when the seniority was fixed fol lowing the
prmc:.ple lsid d::wn in O.M. dated 22,1 2.59, Therefire,
the same co;mot be questioned or altered or refixed in the
belated stage i$ the year 1995 while the applicant was
in the verge of[pmmotion in the post of Supdt. of Customs
& Central Exci.st:e.. |

r

4y 'Ihét the a'pplicamt denies the written statement

made in para ].O,il 11, 13, 14 a1d further begs to state that
the vacancy agaialpst which the gpplicait was promoted

on ad-hoc basis %initially W&, £, 8.4.81 was a regular
vacaicy for the recruitment year 1981-82 and the gopiicant
at the relevant time was eligible as per the gmended
recrui tment rui€'for promotion to grade of i:1sr>ector as
anendment of the 'recruitment rules notified in the Gazette
of India dated 21.6.80, Fart-III section 3(I) but for
non-conveaing the P, Ce in time tﬁe promo ticn was termed

as ad-hoc which is contrary to the instructicn laid down

’

in th€eeoseeeos



in the offic’e' 'viano. issued by the deptt. of personnel
a1¢ P Re u'nder! G I.DePs as1C AROM No. 22012/2/79(D) dated
19.9.79 amd O.Iiﬁ. Noe 22011/3/82-Estt.(D) dated 23.6.82
wherein the Dqlptt. of Personnel and A Ry repeatedly
issued in stmc!tioh or ho.‘!.dihg‘DPC. meeting at regufi.ar
interbals to draw pamel which oould be utilised for
making promoticbns against the vacancies occurring during
the wmurse of g year so that officess due for promotion
should not inc;i:r aﬁy iin ancial loss or aly other loss of
ser?iée bénefi!t in theé next higher grade., But in the
instant 'case tﬁe applicant was regularised in the cadre
of Inspector oh 16.11.82 vide estt. order No., 330/82.
Therefore in the instan‘t case date of appointment of the
applicant should be treated as 8.481 instead of 16.11.82
and seniority !akcn be ountead w.e.f.- 804,81, -

| |
S5 That w:'.tﬁ regard to the written statement made in
para 3."5, 16, 17, 18, 19 ard 20. The applicant caterically
denies the mrrect the sane and begs to state that the
case of the gpplicant is squarely oovered by the judgement
a1d order dated 17.1.95 (Gauhati Bench) passen in O.a.
i\?o. 2(0¢) /89 anid also support the case of the present

goplicant following the judgement and order passed in

"Rajbir Sincgh and ors., =vs~ Union of Incdia & ors. by the

Hon'blé Apex Court reported in 1992 (90) ATC. 315.

A Similaroo etevee
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A similar q.xes1lsio'z'1 of seniority was dealt by the Hon ‘ble
Pzincipél Beach, New Delhi in O. A No. 1089/86 which was
decided on 28..?.87' (sri L. B, SibDasani & oIse =Ve=- Uﬁion
of India & ors?.) . This case also dealt with the 0.M,
dated 7.2.86 iksued by the Gvt. of India and uphold the
Gecision of the Gvt. which was dealt in para 7 of the
O.M. dated 7. 2;.‘86 wherein it igs clearly laid cdow that the
law laid dwn |by the gpex oourt as regard detenninatioﬁ

of seniority shall tgke effect from lst iVIarch/J.986 and the
senlority already detemined in existence oi pri'n'ciple on
the date of issue of this order will not ke reopen, This
decision of the Govt, is neither struck of either by the
Kattack Bendli!or.i Calcutta Beach, therefore the same is
still in ﬁorcé and the questioh of seniority should not

- have revised 1'>y the official' reg_pondé‘ats ointrary to the
R principle lféid dwn in O.lle ‘dated 7e 2,86, Be it stated
that the offiicial responcdent have preferred an SLP against
the judgenent_! a‘hc’i order of the Calcutta Bench passed in

O¢ e NOo 9‘25/.93 a1d the sane is still pending bedre the
~Hon'ble apex Court, Theredre in the circumstances stated
alove the official respondents should not have revised
the seniority of the applicant declering the Résponcia‘xt
No. 5 to 26 senior to the gpplicant at this belatead

stage after a lgpse oif 12 years to the detriment of

of the interest of the gpplicant, In the circumstances -

impugﬂedooooooc.



impugned senio¥ity list as on 21.10,94 finalised under

letter dated 27.4.95 be set aside 13 quashed and the
applicant be éeclared senior to the Respondents No, 5 to
26 and thereby restore the original position of seniority

in tems of O.M. dated 7,2.86. The application deserves

to be allowed '-iwith @ ste

1

l
1
!
!
VERI FICATION-
I

I, Sri J iba‘nla.'i, Bhowmick, Superintendent 0f Customs
aiasdl prrevez'ztive;iDivision, app].iéant in this case.

The stateﬁent n'?ade in the rejoender are true to my
knowledgé and kl),elief. I have nothing suppressed of

material fact,

;z’q,;/a 35 &iﬂc’\.«/\—e&_’ﬁ, \";L.,é__u__,

Signature.

L
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— GUWAHATT BENCH? CUWAHATY - \
OA No-101/95
Shri Jeevan Lal Bhawmick

- Verses -

Uniton of India & Ors.

cesesees Applicant.

eseesess Respondent.

Written statement on behalf of
the respondent No- 2XVI Shri
{Bhupen Patir).

The answering respondent becs to
state as follows:-

1. That the answering respondent has gone through

- the copy of the original applicant on which the above

noted‘case'has been registered and has understood the

contents thereof. S ave and except the statesments

which areVSpeCifically admitted herein below, cother
statements made in the OA are denied. Further the
statement which are mot born on records are also deni-
ed and the applicant is put tq the strictest proof

thereof.

2.  That with regards to the statement made in par- -
agraphs 6.1 the answering respondent begs to state
that the office orders dated 2.4.81 itself stipulated
that the\ap?ointments made therein were purely brovi-

tion would not count towards eenmexriesy Seniority.

gned follwwing the then seniourity laid down in the
' ) ---...o.o.oz/“



office memorandum dated 22,12,59, It is alsc denied

that the arplicant was appointed/promoted against’
regular vacan:y_of,the recruitment year.In any case

the OM dated@22.12.59 cannot determine the seniori-

ty,of,diﬁﬁef@nt incumbents more particularly. When

. . .
the quota.rota rule itself has broken down.

3. That wilth regards to the statement made in para
6.2mof_thevoa,wtheiansweringv:espondent doesnot admit

anything con%rary the relev¥ant records.

4.  That ﬁ%th_regards.to_the statement made in para
6.3 of the Oé, while denying the contentions/allegations
tﬁe applidan%vbégg.tg state that the seniority list pre-
pared priort024.10.94 were all erroneous and illegal

1

in as much as the seniority of the incumbents was fixed

putting theiéppointeesvagéinst vacant slots of the ear-
lier vears which is totaly arbitrary zs has been held

by the’HonF#lgHSupreme Court, different High Court and
Hon'ble Tribunal. Revised seniority ¥ist dated 24.10.94
was prepared as far direction of Hon'ble CAT, Calcutta

Bench in OA |925/92 (N.C.Patir¥ Vs Union of India and

Ors) in which the applicant was a party respondent .
S . . _
The senioriﬁy list dated 24.10.94 has been prepared
for the reaion mentioned in the Annexure 3 later dated
q

24.10.94 and there is not informity in dobng so.

5. |, That with regards to the statement made in para
6.4 of the OA, while denying the allegation made therein
the respondent begs to state that the draft seniority

B V
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list was_péblished in aqgordanée with az law . It
will be paétinent_tp‘mention here that some of the
judgement ?n the basis of which the impugned seni-~
ority list’has‘beéﬁ,publishe& were tested on appeal
before the Apex Court but the same has been dismissed
and thus there is no inforﬁity in the revised iist ds

dated 24.}0.94.

6. ThaL'withvregarda to the statement made in para
6.5 of the O “; the answering respondent doesnot admit
anything cohtrary to the relevént records. To the best
of knowledge of the respondent, OA 141/92 has since

been withdrawn on 17.6.95.

7. . That with regards to the statements made in para

6.6 pf +he CA, the answering respondent denies the cont-
'entlonsla1legatlons made therein. As already stated abo-
ve, thel present applicant was very much party to the ng
No¢_92§/92 decided by Calcutta Bench of the Hon'ble Tri-
bgnal.{Thevjudgement of the Calcutta Bench has attained

its fipality and the same cannot be reépened through the

instant OA. In any case of the official respondent are

bound [to follow the primciples laid éown in a case to
those [similarly situated persons. Accordingly the resPX
ondent is entitled to the benefit of the said judgem@ﬁt

being| similarly circumstanced.

8. That with regards to the statement made in para
6.7 of the OA, while denying the contentions/allegatior
made| therein the respondent begs to state that the app

09900000004’/'—
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cant ¢annot base his claim of seniority ésem-éheeéaee on
the hasis éﬁ illegalities.,ﬁe cannot have his seniority
from the datewwhen he was not even born in the cadre.
Even leaving aside the OM dated 7.2.96 also the applicant

cannot claims seniority above the respondent .

9. . That with regards to the statement made in para
6.8 of the OB, while reiteriating =nd reaffirming the
statement made above the respondent begs to &tate that &he

an il;egal”fixatiqn of seniority can always be reopened

- as has been done in the instant case. The circumstances

for doing so have been fully explained in the impugned

orders.

10. That the answering respondent categorically denies
the contentions made in para 6.9 of the OA. As will be

seen from the Annexure 1 appointment letter dated 2.4.81
the appointméntg made therein were purely provisional and,

a&hoc,with'the_séipulation that the same would not count :

towards senicri;y.'The”épplicant_all along accepted thétf
position_and;now he cannot turn around the same. Be it |
stated here that in the seniority list issued since 19835;
the aprointment of the appdicant has been shown as 16.11;%

to which the applicant never objected to. It will be thus'

clear when the applicant was assigned a higher seniorityq*

s

following the quota-rota rules'although the same had :
already broken down. The admitted position is that when*:é-
the respondent had already born inv the cadre, the app- -
licant was not even appointed to sérvice. The applicant

was 15 not entitled to seniority over the respondent

S Y

-
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either on the basis of uota-rota fixation of senkority

or on the basis of date of regular avpointment .

11. That with regards to the @tatement made in para
6.10 (a} of the OA, the answering respondent doesnot admit

anything contrary to the relevant regords.

12. That with regards to the statement made in para

6.11 of the CA, sthe answering‘responéent begs to state

that the later dated 37<%8. 27.4.95 finalising the draft
seniority dateaﬁ24.10.94,was issued after considering of
representation of the incumbents that is the promotees
and the dkrects . The Hon'ble Tribunal will be reluctent‘
to interfere with the,senioriiy list under the facts

and circumstances of the case.

13. That with regards to the statement made in para
6.12 of the OA, the answering respondent denies the content-
made therein. The unatten&ed cause of action';eag has
be;é - been met with by issuing the impugned orderd and
e the 1@39 standing grievence of the person like that
of the respondent has been removed . There is no question
of any admissionkon the part of the respondent. The appli-
cant cannot stakéﬁhis claim on the basis of illegal fixa-
tion of seniorit}.

|

1

14, That withkregards to the statement made in para

6.13 of the OA, the answering respondent doesnot admit

anything_contrarj to the relevant records. The aprvlicant

has suppresed the facits that a review application against’

|
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the judgement.in‘aﬁ Wo 2/29 has been admit and now the
same is pending disposal before this Hon'ble Tribunal .
Further more the facts involved in the said case is
different. Be_it_also stated here that this Hon'ble
Tribunal has followed the principles laid down by the
various benches of Hon'ble Tribunal (CA 62,63,71 of

1987 etc) while delivering judgement in similar cases.
This an'ble‘Tribumal,has followed the principles in OCA
No 241/91 ( B.Dhar, Vs Union of india & Ors). The ?resent
applicant ng%er”claim his seniority to be fixed as par
his adhoc appointment on 8.4.8l. Since 1983 his dated of

appointment has all along been shown as 16.11,82 that is

the date of his regular appointment to which the appli-

cant never objected to.

15,  That with regards to statement made in para

6.14 of‘the_QA, the answering respondent begs to state
that the applicant was regularly appointed with effect &=
from 16.11,82 and‘thus he cannot claim sengority on the
basis of his:date on adhoc appoihtment with effect from
8.4.81. The applicant is not entitled@ to seniority above
the respondent on the basis of deemed that of appointment

on which date he was not born in the cadre.

16. ‘That with regards to the statement made in para
6.15 of “he OA, the amswering respondent begs to state
that the private respondent 2V to 2XVII including the
answering respondent has already been promoted as Super-

intendent atd all of them have joined the promotional
lo-......?/-
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post. They have béen so_ promoted on 7.6.95 on the basis of

seniority list dated 24.10.94 .

17. That with regards to the statement made in para 6,16

of the 0A, the answering respondent states that the instant

OA has hot‘bé§n_filed-ﬁeéaéééeeaaé~a - bonafide and for cause

of justice but the same,has<been;§iied*melafide and accordingly.

- liablese-bh~ to be dismissed with qoét;_,v

1.  That the answering respondent submits that none of the

grounds on the basig of which reliefs have beeﬁ sought for are

' maintainable and the applicant is hot entitled to any relief.

The instant OA is also hit by the principles of res-judicata,
waiver, estoppel and acguiscence.
1.  That under_thé"facts and circumstances stated abovesr

the instant 0A is lihble to -be dismissed with cost.

VRIFICATION

. I, Shri Bapulkan Patir, the respondent No 2XVI of OA

Mo 101/95 do here by solemnly affirm and verify

that the statement made in paragfaphs {1 to 19)

are true to my knowledge and I have not.supore-
. ’ / i .

~ed any materiale- facts.

CAmd D g3gw "‘1?\«,{5 Veﬁﬁge_;lim en Thicr he chg '
olay { Mareh 1959
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BEEOBL THE CENThAL ADMINISTREATIVE TRIBUNAL
WM%HBM%.

| MISC. CASE NO. /1997.

| IN THE MATTER OF ;-

8 O.As Noe 101 of 1995
Sri Jeevan Ial Biowmick ,.. Applicant,
Vs. | |
] Union of India & Ors, «+s Respondents.
ARD
IN THE MATTSR OF :-

Written statements filed on behalf
- of respondent No. 2(XVI),.

AID | .

IN THE MATYER OF :~-

Bn application for acceptance of the
) : written statements filed by the above

respondent.
!
The humble petition on behalf of

the above-named respondent -
|

Most Respectfully Shéweth.:-

-
-

1. T Thn§ ﬁho respondent in the above-noted ease
nanely, respoﬁd@nt NotéZ(KVI) has filed written statement
on 10.3:97.

' )

(e, Contd,....2
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2e That the nccessary parawise comments in respect

of the driginal application could not be prepared in time in
as-much-ns necessary docunments towards preparation of
." : j

the same were not available with the respondentg However,
!

after collecting the samc, the para-wisc corments were
handed over to ﬁis Counsel for preparation of the written
statenenits. ; |

;
3 That duc to inndvertence, the written statement
renained unprep;red and ncCordingly, could not be filed
in tinc. Howev%r,~on detection of ﬁhe same, the writtcen
statenents was %reparod and the same has been filed on
10.3.97. :
: _
. 44 Mat|if the weitten statements filed by the

respondent is 4ot tﬁken into account and the case is

|

dechded cx=-parte agninst him, the respondent will suffer
irreparable loks and injury. There was no laches and/ox
t

negligenee on his part togards filing of the written
-
statenent and fthe delay which occurred in filing the
same is duc to| the time taken for collecting the necessary

docunents and there-nfter duc to inadvertence, samc was

not filed by #is Advocate, If this delay in filing the
written statedchts ig not condoned, the respondent will

suffer irreparable loss and injury,

Se That this application has been filed bonafide

and for ends of justice .

 Contdesee3
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1t is, therefore, prayed that

. the written statement filed by the
;

: rbspondent in 0. A. No. 101/95 mdy be

i

, Acccpted and/or be pdeascd to pass such
; further order/orders as the Hon'ble

i
.

And for this, the respondent as

i Iribunal may deem fit and proper.

in duty bound, shall
ever pray.

l
|
|
|
|
}

VE RIFICATION.
-
i .
I, Shri S. Sarmn, son of Dr. B.K. Sarnﬂ, by

pxwfcssion Advocate Cenuial Admlnlotrﬂolve Trlbunql

ar A85001ﬁt10n, aged about 28 years, do hcroby verify

that the « tqvcmcnus nade in paragraph 1 to 4 are truc

to my knowledge and . I sign this Vbrlflcntlon on behalf

of Tespondent Hos 2(XVI), on this 13th day of Maxech,
I .
1997, i

i

Qi B

( 8. Sarm )
| Advoeate,



RN

L.

> —-Gr-it ‘)7

o $
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

267 IF-

In the matter of :

el Ay S opPhe )
“K

Jr gl P o

' O.A. No. 101 of 1995
Sri J.L.Bhowmiék
-vVersus-

; Union of India & Ors.

-And-

L In the matter of :

e Rejoinder submitted by the applicant
in reply to the written statement

, submitted by the Respondent Sri
| _
I B. Patikt,
o | o
The applicant above named most humbly and respectfully

begs to state as lunder :

1. That the{égplicant categorically deny the statement

made in paragrapﬁs 2 and 3 of the written statement and

further reiteratqs that the applicant was promoted vide

‘order dated 2.4.1981 against regular vacancy of the

i

recruitment year 1981-82 and at'the relevant time, the
Senibrity rules laid down in the Office Memorandum dated
22.12.1959 controlling the field of seniority and accor-
dingly following the Proce@ure laiddown in OM dated 22.12,.59,
the seniority of the applicant was rightly assigned to him
and the same was éever challenged by the Respondent Sri Patir
at that time since last 13 years. It is ought to be mentioned
that a£ the timé when seniority was fixed, since 1983 onwards

in the instant casé, the opportunity was provided to the

Respondent as per'relevant rules of seniority inviting

Contd...pP/2
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objections if eny 5ut the Respondent, particularly
Respondent SriiPatir never raised any objection and the
seniority posiﬁion of the applicant in terms of the
provisions of ehe O.M. dated 22.12.69 stands settled.
and therefore,lthe reeepening of- the past seniority of
the applicant w@ich was settled bpng backon the pretest
of break-down‘o% guota rule and re-fixatien of the
seniority of thk applicant at this biiated stage is
arbitrary.and the same cannot be sustained in law,

It is eategorically stated that there was no
break—doﬁn of qﬁota fule and the Respondent is put to

the strictest pfoof thereof, The plea of break-down of

‘quota Rule taken by the Resébndent with an ulterior
'mofiVe te take %way the valuable and legal_;ight of

the applicant a%‘regard to the seniority position which
was settled long back in terms of 0.,M. dated 22.12.59
and therefore the impuqeed eeniority list published as '
on 21. 10 94 v1de impugned 1etter dated 24.10.94 which
was later declared final ¥ide: 1mpugned letter dated

27.9.95 are liable to be set aside and quashed@

2. That with regard to the statement made in paragraphs
4,5 and 6, the applicant categorically deny the correctness
of the same and further begs)to state that the seniorrity
of the applicénf‘has been rightly fixed in terms of the
O.M, dated 22.12,1958 and the same continued for a long
last 11 to ¥ 13 years and this position cannot be altered
at this belated stage arbitrarily by the Respohdent vide

impugned seniority list published as on 21.10.94 vide

contd. e o
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impugned letter dated 29.10.94. The applicant categorically

begs to state that he has not received any intimation/notice

regarding his impleadment in 0.A. No. 925/92 (Sri N.C.Patra
Vs. U.0.1I &,Ors)|etherwise the'applieant would have contested

the same, Therefore, w1thout affording any opportunlty to

the appllcant, the senlorlty list cannot be altered/refixed
|
to his disadvantage. Moreover, the seniority of the applicant

whichi'is altered/refixed vide impugned seniority list
publlshed as on 21,10.94 v1de 1mpugned letter dated 24.10.94
is contrary to tAe O.M. dt. 22,12,59 and in violation of

the 0.M. dated 7;2.1986 issued by the Government of India,

Deptt. of Persohﬁel. In para 7 of the O.M. dated 7.2.19€6

. , : . i : : .. '
it is categorlca%ly stated that the seniority already been

determined in accordance with the existing principle on the

date of iseue ofwthe order will not be reopened and it is
further stated t%at the O.M. déied 7.2.86 will take effect
from 1.3.1986. Therefore, the alteration/refixation of
seniority done by the Respondent by publishing the revised
seniority list ‘as on 21.10.94 vide impugned letter dated

29.10.94 is liable to be set aside and Juashed.

3. That with regard to the paragraphs 7,8,9,10 and 11
| . :
the applicant’denﬁes the correctnees of the fact and further

begs to state thet the present applicant for the first time

-now after receipt of the written statement of private

respondents Sri Patir came to know that the applicant was

a8 respondent in O.A. No. 925/92. In this connection the

applicant bags to state that if the applicant would have

received the notibe of his impleadment in O.A. No. 925/92

~which was decided by the Hon'ble Calcutta Bench of the

‘ f‘. Contdo . QP/4
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Central Administtatiﬁe Tribunal the applicant would ‘have
definitely contegted the same but unfortunately till date-
he had no informatlon regarding his impleadment in O.A.
No. 925/92. But’ thls is first time it is stated by the

private respondent Sri Patir in his written statement in

'paragraph 7 thatlthe present applicant was a respondent

in 0.A. No. 925/92 of the Calcutta Bench of the Central
Administrative Trlbunal. Therefore no opportunlty was given
to the appllcant,for contesting the case in O.A. No,925/92,
Be it stated_tha% the written statement filed by Sri Patir
was received by thevcounsel of the applicant only on 10.3.97

t
and thereafter tﬁe present applicant has come to know that

1

he was a respondent in .0.A. No. 925 of 1992, It may further

. be stated that tqe official respondents also have not disclosed

thls above fact of impleadment of the applicant in the 0.A.

No. 925/92 while refixing/alteringlthe'seniority of the

applicant'vide imbugned letter dated 24,10,94.It is simply

stated by the Depaty Collector (P&V) Customs and Central
Excise, Shillong 1n the 1mpugned letter dated 24.10.94 that

as follows : }
!

"Now teferrlng to decisions in two such cases

viz. Monotosh Goswami & Ors Vs. U.0.I. & Ors,

in Hon'ble C A,T,, Calcutta and O.A. NoOS. 62,

63 ang 71 of 1987 in Hon'ble C.A.T., Cuttack,

Shri Q.C.Patra, a direct recruit Inspector of |
19¢e1 éatch'of this Collectorate-represented seeking
relieﬁ in the light of above mentioned judgements,
Accor%ingly; the Board vide their Telex F. NO. A-
23024/5/92—AD—III.Atdatedr04.10.94 have decided to
exteh&’the relief as reqﬁeSted by Shri Patra,

Inspector. Consequently the relative seniority

Contd...P/5
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between direct recruit and promoted Inspectors

appointed before 01.03.86 have been re-fixed,"

* From the abovl reference the applicant could not gather

any 1nformatlon that he was a respondent 1n O.A. No. 925/92
The official respondents ought to have disclosed the fact

that the applicant was respondent in the 0.A. No. 925/92.
| .

_Iherefore, it 1s fllst time in the written statement

-submitted by Sri Patir, the applicant come to know that

he was impleaded in O,A./No. 925/92, It is simply stated

in the impugnedvletter dated 24.10.94 that the benefit of
the decision of 0.A. 62,83 and 71 of 1987 have been decided t
to extend,as requested by Sri N.C.Patra, Inspector by the
Central Board of Excise and Customs.vide their telex dated
4. 10 94 and accordingly the 1mpugned revised seniority

list was publlshed Hence the same is liable to be set
aside and quashed. The applicant categorically denies

the statement ﬁade by the respondent in baragraph No. 10
that there wgs a break down on the guota-rota Rule. Rather
the applicant was a recruitee in the cadre of Inspector

in the recrultment vear 1981-82 and he was promoted against

a regular vacancy.

4. That with regard to the statement made in
paragraphs 12,13,14,15,16 andA17,‘the_applioant categori-

cally denies the correctness of the statement and further

begs to .state that the seniority has been refixed in total

violation of the 0.M. dated 22.12.59 as well as O.M. dated

J.2.1986, and the same was not duly considered by the

Respondent while revising the seniority of the present
applicant. The case of the present applicant is squarely

covered by the judgement and order dated 17.1.1995 by

| ‘ Contd....P/6
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this Hon'ble Tribunal in O.A. No. 2 (G)/89. It is further
stated that by arbitrary action of the Respondent after

lapée of 11 to 13 years by refixing the seniority of the

present applicant'to his diSadvantége is in total violation

of O.M. dated 22,12,1959 and dated 7.2.1986. The impugned

~order of seniority is liable to be set aside and guashed.

The Hon'ble Full Bench of the Central Administrative
Tribunal, Hyderabad also dealt with the similar question
whether O.M. dated 7.2.1986 or the Govt. of India, Deptt.
of Personﬁel is prospective or retrospective and the
Hon'ble Full Bench anéwers the réference by stating that
the O0.M. dated 7.2.1986 particularly paragraph-7 thereof

is prospective in operation and also it &4 stated that the
finding of the Hon'ble Ernakulam Bench of Central Adminis-
trative Tribunal in V. Narayan and three Ors Vs, Collector
of Central Excise and Customs and Ors. reported in 1992

(19 ATC P-198 which took the view that the provision herein
before noticed operates BEXERXEX@H retrospectively. The
Ernakulam Bénch has ndt given ény reason for coming to this
copclusion and no findings entered or fécts on the question
whether the quota'rule has broken down. The findings of
Ernakulam-Bench>in law is ‘related 'to facts and has to be
treated as Per—incurium'and obserbed that it did not lay

down the correct law. .

The:refore in view of the Hon'ble Full Bench's
decision of Hyderabad Bench the queétion of refixation of
the seniority at this belated stage cannot be re-opened in
terms of O.M. dated 7.2.1986 and therefore the impugned

revised seniority list is liable to be set aside and guashed

Contd...p/7




and the promotion of Sri Patir based on the impugned

seniority list cannot be sustained in law.

5. | That with regard to para 18 and 19 the
applicant categorically denies the coreectness of the

same and further begs to state that the statement made in
paragraph 1€ is misleading.in the facts and circumstances’
of this case the application is déser?eé to be allowe€

with costs.
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VERIPFPFICATIION

I, Shri Jibonlal Bhowmick, Inspector, working

[ ) 1
Tision, Deptt of Eustoms &

Central Excise, posted at Aga{tala, District, West Tripura,

in the_Customs, Preventive Di

applicant in the Original Application No. 101 of 1995

do hereby verify the statements made in the rejoinder in
paragraphs 1 to 5 are true t& my knowledge and belief .

and I have not suppressed any material facts.

|
|

-
I, sign this verification on this the 2%/4
f

March, 1997af~ Gow ckee’ |
|
|
|

I

-

| S IGNATURE
|

|
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1.8, No.

101798

Union of India % Ors.

Q

oo Bhowmik

- Versus -

AND

nAsNo. 171/95

Unio

. Mishrszs-
- Versug -

n of India & Ors.

AND

.M. No. 147/95

A Dey

- Versusg -~

Unilon of India & Ors.

Written aubmiasianL on. hehalft . of the private
Respondents
1. That the impugned seniority list dated . 24.10.94

having been prepare

Co/ee fa

C.a.T. | Bench of the
. A A

i as per direction of‘lvthe Hom ‘ble -

Tribunal in 0.A. No. 925/92 (N.C,

Wéf&ﬁ,~V5~ Union of India % Ors.) to which the Applicant

in 0.8, 101/9% was

& party, the instant 0.A. is not.

maintainable and liable to be dismissed in limine.

2. That the guestion

of law involved in the instant case

having already been gone into by various Renches of  the -

Lo .
Hon 'ble Tribunal and
i : :
the Hon'ble Tribun

uhsucceﬁﬁfmlly in th

o

~

same of the judgments-@@liveﬁéd by
all having been tested on appeal’

el Apex Court, -the instant 0.As. are




'fnot'maintainableu

T That' invviem;mf.the‘décisinng rendered by various
Bencheﬁ oof ‘thé Hon‘ble Tribunal, the offiéial
:ﬁe%pmndenta aré hp@rd to fﬁ}lmm_the-princiﬁlesilaid down
in those ,de&isi%ns and ﬁb~vapp1y the same ta the
%imilarly situateﬁ peraﬁnsn |

4. That the fApplicants cannot claim their seniarity from

a date prior to their entry into service. Similarly the

adhaé appointment made by way of stop-gap arrangeﬁgnt is

alsc not countable towards seniority. The gquota-rotsa

rule having been broken down in the instant case, the

Applicants are not Lntitléd tao the benefit of guota-rota
rule in view of the various dééiﬁions of the Apex Court
thch has been‘refefred to in  the varimus_vd@cisioﬁs
remderedr Dy éhe d1ifferent benches of the Hon'ble
Tribunal. In this connection, the case laws relied upon

by “the Applicants in 0.A. 2/89 (R.A. 10/93) as will' he

reflected in the judgment in 0.A. 2/89 may be -referred

to. Although the judgmenﬁ-in 0.A. 2/89 has gone agaihsﬁ

the Applicarite but the R.A. 10/93% filed against the same
‘has  been admitted| and the judgmént has been stayed
havimg regard to the factual as well as legal position

~J*efleated in the_ohder of admission of R.A. itsei¥a

Thug it is fallacipus on the part of the Applicants to

Cladvance the .arguments that the judgment in. 0.A. 2/89

j&ully supports’their‘case_inasmucﬁ as the ﬁ&@d Judgment
;ié .contrary to the judgmentﬁ of various Ben;hes of the
;hmn'ble Triﬁunal as weil és therépex Court. Rccord%ngiy,
ER,A= 10/95 has beer filed and the same has been'aﬁmittéd
fhy staying the judgment in question. |

.
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those 5Udgment5 are reviewed and a different view is
't&ken,_'the'ihﬁtant .As. are not maintainable ard the.
Applicants  aré emtzt’ed to any relief. Iﬁ ﬁﬁig
cahnection, para of the case r@povtpd in AIR 1996 8C
Q4H mmy he referred to.
7 Thatr:the fQ}l

wing case laws are relied upon on

behalf of the privaﬂ: Respondents s

(N iaa g (s

tla> AIR 1983 8C 769, : A Janardhana -Vs~ UDI &

(iii) AIR 198

Yy SCALE 66 2

Ore.

(ii) AIR 1980|8680 1407 : The Direct Recruit Class

II "Engineering Officers’ Association ~Ve—
Btate of ?aharashtra % Ors. ‘ )

to the Gojermment,

(iv) 1990 (2) GLT (CAT) 133 : Ramal ‘Thakur & Obsnli

~Vs—~ Union| Territory % Ors.
(v) 1989 (1) SLI (CAT) 97

{vi) 1990 3) BLY (CAT)Y 181 @ Tota Ram Sharma -~
Vs— LGI ’ '

(Qii)l??i (Buppd) 1 8CC 3% D. Prasad -Vs- UOI

{viiilDecisian jof Calcutta Bernch of the Hon'ble
air

~Tribunal 0.A. No. 925/92 dated 25 11 9

(ix) Decision ofl the Cuttack Hench of the Hon'hle
. Tribunal dated 10.4.89 in 0.A. No. &2 to 71
- of 1987

(%) Decdsion in|0.8. 8/1988 by the Calcutta Bench
af the Hon‘*ble Tribunal dated 24.7.30

(xi) AIR 1996 8C. 64“/2:40/au97

HBC 716 : A. Pathak -Vs~ Secretary
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662 Jagdish Ch. Patnaik vs Orissa (Pattanaik. .J.)

eGomalhi Ammal’s death. there is any heirof  son on the date when Gomathi Ammal dwd\
her husband who fits the description in the  Therefore, the learned single Judge was not

- pthedule of being the widow of his pre-  right in coming to the conclusion that the
deceased son. she will be one of the heirs | appellant is not an heir of Gomathi /\mmal\\)

entitled to suceeed. The status of the heir must 5. The appeal is, therefore. allowed. The
be determined at the time of the death of the  impugned order of the High Court is set aside
female whose heirs are being ascertained. The  and the suit filed by the plaintiff is deereed

appeliant was the widow of a pre-deccased  with costs.

1998(2) SCALE 662
JAGDISH CH. PATNAIK & ORS. Appellants
VS
STATE OF ORISSA & ORS. Respondents

CORAM: G.B. PATTANAIK AND M. SRINIVASAN. .

SERVICES — APPOINTMENT — ORISSA SERVICE OF ENGINEERS RULES, 1941 —
RULES 5, 6. 26 — Seniority — Rule for determining inter se seniority between
promotees and direct recruits — Expression ‘officers are recruited by promotion and
by direct recruitment’ — Means that when they are appointed as Assistant Engineers
by the State Government — Expression ‘recruited’ would mean appointed and
expression ‘during the same year’ in'Rule 26 would mean during the calendar year
— Direct recruits recruited during the calendar year would be junior to the promotee
recruits recruited during that calendar year — Whether the year in which the vacancy
accrues can have any relevance for the purpose of determining the seniority
irrespective of the fact when the persons are recruited — Held,

A. Under Rule 26, which is the Rules for determining inter se seniority between

promotees and direct recruits when the expression used is ‘officers are recruited by -

promotion and by direct recruitment’ necessarily it.means that when they are appointed
as Assistant Engineers by the State Government. To import something else into the Rule
will neither be in the interest of justice nor is it necessary in any manner and it would
tantamount to a legislation by the Court. It is a well known_principle of construction of
statute that when the language uséd in the statute is unambiguous and on a plain gramatical
meaning being given to the words in the Statute, the end result is neither arbitrary, irrational
or contrary to the object of the statute, then it is the duty of the Court to give effect to
the words used in the Statutes as the words declare the intention of the law making authority
best. In that view of the matter there is no justification to go intosthe question of quota
meant for direct recruits and promotees nor is it necessary to find out as to the year
in which the vacancy arose against which the recruitment is made. On an analysis of
the scheme of the Rules, the expression ‘recruited’ would mean appointed and the
expression ‘during the same year' in Rule 26 would mean during the calendar year and,

Judgment dated April 7. 1998 in C.A. No. 9108 of 1995 with C.A. No. 1955 of 1998 (@ S.L.P. No. 7017
of 1998 in CC No. 4745 of 1995) (Nalinikanta Mohapatra & Ors. vs State of Orissa & Ors.)




¥
f

& therefore, direct re

Jagdish Ch. Patnaik vs Orissa (Pattanaik. J.)

X

663

cruits recruits during the calendar year would be junior to the promotee
¥ recruits_recruited during the said calendar year. (Para 10).

Bﬂnder Rule 26 the year in which vacancy arose and against which vacancy the
recruitment has bee made is not at all to be looked into for datermination of the .inter
se seniority between direct recruits and the promotees. It merely states that during the
calendar year direct recruits to the cadre of Assistant Engineer would be junior to the
promotee recruits to the said cadre. It is not possible for the Court to import something

which is not there in Rule 26 and thereby

legislate a new Rule of Seniority.

(Para 14).

C. The only appropriate and logical construction that can be made of Rule 26 is the
date of the order under which the persons arée appointed to the post of Assistant Engineer
is the crucial date for determination of seniority under the said rule. (Para 16).
SERVICES — REVIEW — ADMINISTRATIVE TRIBUNAL ACT, 1985 — SECTION 22
— Review — Appellants recruited as Assistant Engineers claiming that appointments
having been made against vacancies of the year 1978 they should be treated as
appointees of the year 1978 though they were factually appointed in the year 1980
— Application aliowed by the Tribunal — Promotee Assistant Engineers of the years
1979 and 1980 had not been arrayed as party to the proceedings — Petition for
reviewing the order — Maintainability — Whether Tribunal was justified in entertaining
application for review and ultimately reversing earlier decision. (Para 15).
INTERPRETATION OF STATUTES — When the language used in the statute is

unambiguous — Duty of the Court to give

(Para 10).

effect to the words used in the statutes.

. =eferred: K. Ajit Babu & Ors. vs Union of India & Ors. [1997(6} SCC 473 = 1997(5)
SCALE 82]. ‘ :
Distinguished: S.G. Jaisinghani vs Union of India & Ors. [1967 (2) SCR 703];
\".B. Badami etc. vs State of Mysore & Ors. [1976(1) SCR 815]; T.N. Saxena & Ors.
vs State of U.P. & Ors. [1991 Supp. (2) SCC 551]; A.N. Sehgai & Ors. vs Raje Ram
Sheoran & Ors. [1992 Supp.(1) SCC 304 = 1991(1) SCALE 601]; Direct Recruits Class

It Engineering Officers’ Association Vs
1990(1) SCALE'839].

G.B. Pattanaik, J.— Leave granted in
SLP No. 7017 of 1998.

2. This appeal is directed against the order
dated 25.10.1994 of the Orissa Administrative
_Tribunal iy Misc. Petition No. 3229 of 1992,
arising out of Original Application No. 78 of
1989. The appellants are graduafeé in Civil
Engineering and had been recruited as
Assistant Engineers in the Trrigation Wing in
the Trrigation and Power Department in the
State of Orissa after being duly selected by
Orissa Public Service Commission in
accordance with Orissa Service of Engineers
Rule, 1941 (hereinafter referred to as ‘The

State of Maharashtra [1990(2) SCC 715 =

@

Rules). The respondents are the promotees
to the post of Assistant Engineers from

- amongst the Junior Bngineers and Sub-

Assistant Engineers. O.A.No. 78 of 1979 had
been filed by the direct recruited Assistant
Engineers claiming inter alia that the
appointments of such direct recruits having
been made against vacancies of the year 1978
they should be treated as appointees of the
vear 1978 and consequently their seniority
should be determined on that basis under the
promotee Assistant Engineers of that year
notwithstanding the fact that they were
factually appointed as Assistant Engineer in

o
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the vear 1980, The Tribunal allywed the said
appheation by ordu duted 296 1992 Tmay
that the Assistant

T80 had nut

prometee

A theorder of the Tribuna dated 29.6.1092
adversely affecied the sonjority of ¢
promotee Assistant Eggineers who had been
premoied inthe vear 1979 and 1980 they {iled
a Mise. Petivion which was Pegistered as
Mise. Petition Ne. 3229 011992 for reviewing
the arder dated 29.6.1002. They also filed -
direct Petition before the Tribunal which was
regisiered as OA No. 2325 of 1992. The
Tribunal disposed of both the Original
Application as well as the Misc. Petition by
the impugned judement and came to hold that
the Original Application would not be
maintainable since the question of inter se
seniority has been decided i in O.A. No. 78 of
1989 by Order dated 29.6. 1992, 11, however,

came to the conclusion that the review of the

said order is maintainable particulariyv when
ihe affected
parties 1o the earlier decision. Thereafter by
mierpreting the Rule of seniority. particulariy
Rule 26 of the Rules. came to hold that the
direct recruits cannot be held to be recruits of
the year 1978 and on the other hand, must be
held to be recruits of the year 1980 when the
State Government by Notification appointed
those direct recruits as Assistant Engineers
in March 1980. It further came 1o hold that
such direct recruits, therefore, cannot be held
to be senjor to the prometees of the yvear 1979
and will be juniors to promotees of the vear
1980. The aforesaid order of the Tribunal
reviewing the earlier order dated 29.6.1992 is
the subject, matter of challenge in this appeal.
The promqtees whose Original Application No;
2325 0f 1992 was dismissed as not maintainable
also filed a Special Leave Petition by way of
abundant caution and that Special Leave
Petition was also taken on Board and was heard
alongwith the present appeal.

rersons had not been arraved as

Jugdich Cri Painaci vs Orissa Patessaib, 4

3. The brief facts coledngting in the \&/

impuegned order of the Trikura may be stved
as hereunder:-

Fhat in the yeur 1978 fory vacancies
were avadable i the pest of Assistant
Engineers i the dreigation Wing of the
h'u atien Departinent of the State of Orissa
out of which 10 posts were o be filied up by
directrecruitment in accordznee with Rule
of the Rules. Orissa Public Service
(_‘om!ricsion issued an adveriisement inviting
appiications from the candidates eligibie for
appmn.mcnta to the service in the vear 1979
and after completing the process of selection
prepared a list of sclected candidates in
accordance with Rule 13 of the Rules and
submitted the same to the State Government
sometimes in Noverber 1979, The State
Government finally made the final selection
in accordance with Rule 13 and required the
selected candidates to undergo medical
examination and issued letters of appointment
in March 1980. Thereafier the appeintees

Joined as Assistant Engineer. The respondents

wha are junior engineers had been promoted
as Assistant Engineers in accordance with
Rules on different dates in 1979 and 1980,
namely. 27.8.1979, 27.11.1979, 4.2.1980.
4.11.1980 and 27.12.1980. Jagdish Patnaik,
appellant nq.1, who was a direct recruit to
the post of Assistant Engineer filed Original
Application No. 78 of 1989 in the State

Administrative Tribunal seekmg the relief -

that he should be given the seniority in the
rank of Assistant Engineer below the
promoted Assistant Engineers in the year
1978 since he has been recruited 1o the said
post against a vacancy which has arisen for
the year 1978 and for the delay caused by the
department he should not be made to suffer.
The Tribunal was persuaded to accept the said
contention raised on behalf of Shri Patnaik
and it came to hold that since he has been
selected against a vacancy of the year 1978
his seniority in the cadre of Assistant Engineer

A

\

-
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chould be determined treaing him o be a
racruit of the year 1078 notwithistanding the
fattWhe was appointed as ar: Assistant
Eagineer hy Notification dated 290 March
1080, The Tribunal. therefore directed the
State Government te fin the seaiority of said
Shri Patnaik helew the promoted Assistant
Engincers of the vear 1978 It may be statei
at this stage that under Rule 26 of the Rules
whick deals with ihe inter s seniority of the
Assistant Engineers as between direct recrusis
and opromotees. the promoted officers
recruited during the vear would bz considered
senior 10 the officers directly recruited during
the vear. Since the implementation of the
aforesaid direction of the Tribunal adversely
effected the senioritv of the promotec
Assistant Engincers who had been premoted
during the year 1975-80 thev approached the
Tribural both by filing an Application for
Review and by filing an Original Application,
as already stated. and the Tribunal disposed
of the same by the impugned oreer.

4. Mr. Miian Banerjee, the learned s2mor
counsel appearing for the appesilants
contended thet under the Ruies quota having
heen fixed for direct recruns and for
vromoetees and appointments haviag been
made according to the quoias, & person
appointed &s & direci recruit 2gainst the quota
available for the year 1978 cannct be heid to
be junior to promotee who was promoted in
the year 1979 or 1980. According to the
téarrted senior counsé though Rule 26 which
deals with the question ,f inter s2 seniority
between the direct recruits and promotess in
the cadre of Assistant Engineer does not refer
to the aforesaid quota, but once appaintment
itself is on the basis of quota that must be
engrafted into the Rule meant fo7 determining
the inter se seniority and on that basis the
impugned order of the Tribunal cannot be
sustained in law.

5. Mr. Banerjee, the learned senior
counsel further contended that the recruitment

) , -

fo the cudre ol Assistant Engineer being nadc
from 1wo  ifferent sources  and
Recruitment Rales having itself presenibed
the . a2 of recruitment from dific, -t
sources tie seniority inter s¢ has to be
reeulated on the basis of the said quotic and
judord from that stand point the impugnd
arde; is unsustainabic i iaw, Mr. Baner):

cazned senict counsel lastiv sabmitted the
aiter disposal of the Original Application o
78 ¢ 1979 by catertaining an application foor
Keview the Tribunal couid not have re-
considered the matter and could not have
taken a contrary view than the earlier one ar:d
the impugred order therefore. is beyvend
powers of review of the Tribunal.

6. Mr. Raju Ramachandran, learn<d
counsel appearing for some of the inten eners
whA are direct recruits. supported the
cubinissions made by Mr. Banerjee, iearie
senior counsel and contended that there ts
distinction between expression ‘recruitment’
and ‘appointment’ in service jurisprudence
The expiession ‘recruiiment’ signifies a stage
prior to the issuance of an actual appointmieii
order, therefore. when the seniority Ruies
contained in Rule 26 uses the expression
‘direct recruitment’ t” ere is no justificaion
to construc that it is the actual year of
appoiniment that would govern the seniority
and in this view of the matter the impug. o4
order of the Tribunal is erroneous in law.
According to Mr. Ramachandran, jearned
senior counsel .the expressicn ‘dincey
recruitment” in Rule 26 of the Rules refers ro
the commencement of the process of
recruitment which is fixed and ascertainabie
and not the date of actuai appointmeant which
for several reasons can be indefinitely delaved
in a given cases and there is no justification
for construing Rule Z6 in that manner.

7. Mr. G.L. Sanghi. learned senior
counsel appearing for the promotes
respondents on the other hand contended. that
the language used in Rule 26 of the Ruies is

il
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tlear and unambiguous and on a plain
gramatical meaning being given to the words

. /%.zd thercin the conclusion is irresistible that
1§

ihe seniority of Assistant Engimeers appointed
during a particular year has to be determined
on the principle that the promotees appointed
during the year would be senior to the direct
recruits appointed during the year. and
therefore. the impugned order of the Tribunal
is unassailable. Mr. Sangii. learned senior
counsel further contended that  the
Recruitment Riles no doubt have provided
quota indicating the percentage to be
appointed as Assistant Engineers by direct
recruits and percentage to be appointed as
Assistant Engineers on promation but that

provision has no relevance nor carn it be '
engrafted into Rule 26 which governs the inter

se seniority of the persons appointed in the
cadre of Assistant Engineer Mr. Sanghi.
learned senior counsel also submitted that in
the facts and circumstances of the case
Application for Review was maintainable and
was rightly entertained by the Tribunal and
in any event Original Application also having
been filed the rights of the respondents cannot
be denied in any manner.

8. Mr. P.N. Mishra. icarned counsel
appearing for the State of Orissa supported
the submissions made by Mr. Sanghi and
contended that the actual year during which
the appointment is made to the cadre of
Assistant Engineer, but it on promotlon or be
it on the basis of diréct recruitment is the
governing factor for determination of inter
se seniority as is apparent from the language
_used in Rule 26 of the Rules. Mr. Mishra,

" Jeatned counsel further contended that under

the scheme of the Rules, it is the State
Government who has the final power of
selection both for an appointment under direct
recruitment as well as appoimment under
promotion and until that power is exercised
no person can claim to have been recruited to
the service and that being the position the year

Jugddish Ch. Patnaik vs Orissa (Pattanaik. J.J

in which the vacancics arose and against
which the recruitment made is irrclerant for
the purpose of determining the seniority. Mr.
Mishra. lcarned counsel further submitted that
Rule 5 which deals with recruitment to service
is also indicative of the fact that a person can
he said to be recruited only on being
appointed to the rank of Assistant Engincer
and therefore it is not possible to construe that
for the purpose of determining the seniority
any date anterior to the said appomtment can
at all be a germane consideration. Mr. Mishra.
learned counsel also submitted that the word
‘year” having been defined to mean a calendar
vear under Rule 3(f) of the Rules and Rule
26 being categorical to the effect that the
officers recruited by promotion and by direct
recruitment during the same calendar vear the
promoted officers would be considered senior
{0 the direci recruited officers. it is only
logical to hold that when they are appointed
to the post of Assistant Engineer which would
be taken into account for the purpose of
seniority and not otherwise.

9, Correctness of the rival submissions
would depend upon an interpretation of the
relevant provisions of the Rules and for that
purpose it would be necessary to notice the
scheme of the Rules itself.

©10. Rule 4 of the Rules indicate the
strength of the cadre and it includes posts
starting from Assistant Engineer to the Chief
Engineer. Rule 5 deals with recruitment to

~the service and the expression ‘service’ has
been dcfined in Rule 3(a) to mean Orissa
Service of Engineers.

Under Rule 5 first appointment to the
sérvice hastobe made to the rank o#Assistant
Engineer ordinarily. -

Rule 6 deals with the mode of recruitmeni
to the rank of Assistant Engineer and under
the said Rule the said recruitment is made
partly by direct recruitment in accordance
with Rules 8 to 15 and partly by promotion
from the Subordinate Engineering Service

b



-

and the “Junior Engineers Service in
- accordance with Rules 16 to 18

¥ Under Rale 7 the Government decides the
aumber of*vacancics to be filled cach year
and it further provides that out of the
vacancies posts to be filled up by promotion
from Sub-Assistant Engincers shou!d be such
as it would not exceed the 25% of the total
strength of the permanent and temporary

Assistant Engineers including the feave and -
training reserve and those officiating as -

Exccutive Engincers. Out of the remaining
vacancies 2/3rd would be filled up by
promotion from the rank of Junior Engineers
and the rest by direct recruitment.

Rule 9 prescribes the qualification for a
direct recruitment of Assistant Engineer.

Rule 10 is the procedure which the Public
Service Commission is required to adopt by
inviting applications for the vacancies to be
filled up by direct appointment.

Rule 11 provides for submission of
application forms to the Commission. And

Rule 12 provides for consideration of
those application by the Commission and
interviewing al! candidates who are likely to
be suitable for appoiniment.

Rule 13 prescribes that the Commission
shall prepare a list of selected candidates,
arranged in order of preference, and the said
list is required to be submitted to the
Government alongwith the recommendations
of the Commission. .

Rule 14 and 14A deal with reservation in
favour of Scheduled Castes and Scheduled
Tribe candidates.

Rule 15 provides for final selection of the
candidates to be made by the Govegnment
from amongst the list submitted by the
Commission. In Rule 15B candidates so
selected would be examined by a Medical
Board and on being found medically fit letters
of appointments can be issued.

Rules 16 to 18 is the procedure prescribed
for promotion of the candidates who are either

Jagdisi Ch. Painaik vs Orissa (Pattanaik. J ) 66~

Junior Engincers or in Subordinate
Enginecring Service. And in their case also
the final selcction lies with the State
Government under Rule 18.

Rule 19 provides for probation of direct 5
recruits for a period of 2 years and for
promotees a period of one year.

Rule 20 is the provision for confirmation.
“Rule 26 with which we are really
concerned in the present case is the rule of 70
seniority. 1t would be appropriate to extract

the said Rule.26 in extenso:-

“Rule 26 - Seniority - (1) When officers

are recruited by Promotion and by direct

recruitment during the same year, the /3

promoted officers shall be considered

senior to the officers directly recruited
irrespective of their dates of joining the
appointment.
(2) Between the two groups of 20
promoted officers. those promoted
from the rank of Sub-Assistant
Engineers shall en bloc be senior to
those promoted from the rank of
Junior Engineers. 23
'(3) Subject to provision of sub-rules
(1)and (2) seniority of officers shall
. be determined in accordance with the
order in which their names appear in
ithe lists prepared by™ the 30
Commission.”
The very scheme of recruitment under the
Rules, as indicated above, unequivocally
indicatesthat in case of direct recruit the fipal
authorft)f lies with the State Government who 33
issues appointment orders from amongst the
persons found eligible by the Public Service
Commission and further who have been found

. medicall'y fit by the Medical Board. Mven such

an appointee is also required to undgrgo 40
probation for two years and there after hecan'
be confirmed in the service. Under Rule 26,
which is the Rules for determining inter se
seniority between promotees and direct
recruits when the expression used is ‘officers 45
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are reanu

Fad by promotion end in Lired
recruitment iy cessarily it means that whes
they are appoiited as Assistant Engingors vy
the State Government. To impdrt somethine
ciseinte the nude wili neither be i the ipicrest
CEjustice NOT 15 1t DeCessary in any reanncs
and it would antamaunt G a legislaiion by
the Court. 1t is a velt hnewn principic o
construction’ot statute that when the fenguage
used in the statute is unambiguous and on o
piain gramatical meaning being given to the
words in the Statute. the end result is neither
arbitrary. irraiional or contrany 10 the cdjeds
0+ the statute. thon it is the duty of the Court
to give effect to the words used in the Statut: <
as ihe words declare the intention of the law
making authority best. In that view of the
matnier we do not see any ustification to go
inio the quesion of quotz meant for direct
recruite and promotees nor is it necessary (o
find out as 10 the year in which the vacancy
arose against which the recruitment is made.
On an analysis of the scheme of the Rules, as

narrated eartier. we are ~7 the considered .

opimion that the expression ‘racruited’ would
mean appointed and the expression ‘during
the same year’ in Rule 26 would mean during
the calendar year and. therefore, direct
recrui:s recruited during the calendar year

would be junicr to the promotee recruits

recruited during the said c: ‘2ndar year,

11. Mr. Banerjee, learned senior counsel
appearing for the appeliants, however,
strenucusly urged that when the Recraitment
Rules provide for differept quotas in the rank.
of Assistant Engine® and persons are
appointed against those quotas the seniority

- must’be governed according!y and, therefore,

the vear in which the vacancies afose and
against which the recruitment is made would
get engrafted into the Rule meant for
determining the inter se seniority. In support
of this contention the learned senior counsel
placed reliance on the decisions of this Court
in S.G. Jaisinghanivs. Union of India & Ors.

e

koes Girgese o enrancah

186712y Sepreios ot Res v, 703 18

Bandami cic.vs Noaiv of Myens o & (4 -
FO75{1) Supreme Cosct Reaorts K17, 7 8

Covema & (v Sy SR A ey

1631 Supp (2 Supreime Court Caea, 3x
and AN Schgal & Ore vso Raype #um

Shcoran & (s Stnenig
Court Cases
inJaisinghan s case (supra) the v aiidii

of Rude 1{1(iiH of the Seniority Rules framed

- 1992 Supp. (1)

KIS

-i0 1952 was und.r challenge inter alia on the

ground that the s2id Rule was based vpor a1
unjusuifizuvie classification between direct
recruiis and promaotees after thev had eniered
into Class 1 Grade i1 servicz. This Court
negatived the said contention on a finding that
under the <aid Rule three » ears of cutstending
work in Ciass 1T is equal to vwo vears of
probation in (lass I service and o~
conzideration of this aspe¢t of the matier the
promotee is give.. seniority over the direct
recruit on completing the period of probation
in the same year. On a thorough analysis of
ihe different provisions of the Rule: this Court
zlso came to the conclusion that Kule | (A
is based on a reasonable classification and
does not violate the guarantee under Articles
14 and 16. Mr. Banerjee, learned senior
counsel appearing for thie appellants,
however, placed strong reliance on the
observations of this Court in Jaisinghani's
case whereunder the Court had observed “we
are of the opinion that having fixed the quc.ia
in exercise of the power under Rule 4 between
the 1wo sourges of recruitngeg_a there is o
discretion-left with the Government of india
to alter that quota according to the exigencies

of the situisrggn_ or tp deviate from the quota; -
in any particular year, at its own will and-

pleagur. As-we have already indicated, the
quotd rile is linked up with the seniority rule
and unless t:e quota rule is strictly observed

" in practice, it will be difficult to hold that the

seniority rule i.e., rule 1 (f)(iii) (iv), is not
unreasonable and does not offend Article 16

l
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of the Constitution.™
The aforesaid observation had been made
whyn the allegation that there was excessive
recruitment romotees in vioiation of the
Quota Rulc was being considered and
cxamined: In the case in hand there is no
assertion by the appellants-direct recruits that
promotees have been recruited 1o the cadre
«of Assistant Engineer in excess of the quota
provided for them. We are not in a position
to hold that in laisinghani’s case anyvihing has
been said by this Court to even suggest that
wherever itz Recruitment Rule quota is fixed
for d}fferem feeder cadre then the said quota
cts engrafted into the Seniority' Rules and
niority has to be determined thereby. if an
allegation is made by the direct recruits that
at a given point of time or during a calendar
vear the promotees were in excess of the quota
available for them under the Rules then such
of those promotees who are found to be in
excess of the quota would obviously be held
to be recruits contrary to the Rules and as
such. would not have any right to the post.
but such an aliegation has not been made in
the case in hand and consequently the
question does not arise for consideration. In
our considered opinion the decision of this
Court in Jaisinghani’s case cannot be held
to have laid down an inflexible rule that a
quota having been fixed for recruitment to
aservice for different feeder cadres the said
quota protento gets embodied into the
Seniority Rules.

|4
se

1. In Badami’s zase (supra) on w hJCh. .

'Mr Banerjee, learned senior counsel strongly
relied upon what really fell for consideration

of this Court is whether the direct recruits -

were really recruited agai'nst.tlie vacancies
available in their quota and as such would be
senibs to the promotdes? This Court rejected
the contention of the promotees that the said
direct recruits were recruited against
temporary vacancies and held that they having
been recruited against the vacancies meant

for their quota would be senior 10t
promotees under the Seniority Rules. [n the
absence of any such grievance in the case i
hand we fail to understand as to how the
iforesaid decision will be of any assistance
i interpreting Rule 26 of the Rules.

The next decision on which the tearned
seivier counsel relied upon is TN
cuve (supra). In this case the dispue relating
1o nter se seniority between direct recruit
and promotees to the post of Senior Marheting
Inspector was for consideration before tins

- .
NNy

Court and the Cour had given centain eariier -

<

dircctions while disposing of an appeal
Pursuant to the said direction a fresh seniority
list had been drawn up and that seniority list
had been assailed on the ground that the
earlier direction of the Court has not been
implemented. In disposing of the matter the
Court had observed that ir drawing up the
seniority list the earlier direction of the Court
has not been borne in mind and consequentlv
the list was quashed.

13. Mr. Banerjee. the learned senior
counsel further very much relied upon the
observations made by this Court in Direct
Recruits Class 11 Engineering Officers’
Association vs. State of Maharashtra case -
1990 (2) SCC 715, a portion of which has
been extracted in Saxena’s case to the effect-
+* 4When appointments are made from
more than one source, it is permissible to fix
the ratio for recruitment from the different
sources and if rules are framed in this regard.
it miust ‘ordinaril\ be followed strictly.”

Theret is no dispute with the aferesuid
proposition nor is there any dispute in the
present case that neither quota has been fixed
or quota fixed has been violated in fIlm" up

the post in the cadre of Assistant Engincers. That .

being the position, the aforeszid decision also
is of no assistance to the conienticn raised.
The last case on which Mr. Barnerjee,
learned senior counsel relied upon is the case
of A.N. Sehgal, (supra). In this case the inter
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se scniority between the direct recreits and
promotees in Harvana Senvice of Engincers
faas 1 PWD (Roads and Buildings Branch)
Rules, 1960, came up for consideration. On
~ansideration of the relevant provisions of the
Rules the Count came to the conclusion that
when under Rule 3(2)(a) the quota for
appointment of direct recruits Assistant
Eaecutive Engineers has been fixed at 50%

frand provise to sad Rules merely enables the

20

’.‘
-

Ly
tn

40

State Goivernment to promote in excess of

S0%  of the Assistam the
mtendment of the proviso is that so long as
eligible direct Assistant Engineers are not
available for appointments zs Executive
Engineer 2 promojee from Class 11 service
could be allowed 1o officiate in excess of ihe

EFrngineer.

quota hut the moment the divect recruits are

available they alene would he entitled to 31
up the pests and promotees witi have to give
place to the said direct recruits, And this being
the position those promotecs who had been
recruited in excess of the guota under the
Proviso cannoi gei senioriy over the direct
recruits who were within the quota of 50%
availabie for them. The ratio of the aforesaid
casc also wiil have no application to the case
is hand. It may be stated that subsequent to
this decision the Harvana lLegislators
amended the Recruitment Rules giving it
retrospactive effect as aforesaid interpretation
given by this Court caused undue hardship
and a situation which cannot be conceived of
and the said later Rule has also been
considered by this Court by a Bench of three
Honble Judges in S.S. Bola & Ors. vs. B.D.
Sardana- 1997(8) Supreme Court Cases 522,
and the Rule has been held to be valid. In the
aforesaid premises, we are unable to accept

the contenticn of Mr. Banerjee, the learned

senior counsel, that under the Rules in
question quota having been fixed, while
interpreting inter se seniority under Rule 26
that should be borne in mind. As we have
stated earlier, there has been no grievance on

dadish Sl Painaik vs Orissa (Pattanaik, J

the part of the appeilants direct recruits that
there has been any excess promotion heyond
the quota permizsible them
conseguently such question dovs not ciop up\
for consideration.

14, The next question for consideration
is whether the year in which the vacaney
accrues can have any relevance for the
purpose of determining the  seniorify
irrespective of the tact when the peesons are
recruited” Mr. Bancrjee’s contention on this
score is that since the appeliant was recrvied
to the cadre of Assistant Engineer in respect
of the vacancies that arose in the yvear 1978
though in fact the letter of appointment was
issued only in March 1980, he should be
treated 1o be a recruit of the vear 1978 and as
such would be senior to the promotees of the
vear 1976 and 1980 and would be junior to
tiie promotees of the vear 1978, According
io the learned counsel since the process of
recruitment takes a fairly long period as the
Public  Service Commission  invites
application, interviews and finaih seiect them
whereupon the Government takes the final
gecision. it would be illogical tc ignore the
rear in which the vacancy arose and against
which the recruitment has bee made. There
is no dispute that there will be some time lag
between the year when the vacancy accruce

{or and

and the year when the final recruitment is

made for complying with the procedure
prescribed but that would not give a handle
to the Court to include somiething which is
net there in the Rules of Seniority under Rule
26. Under Rule 26 the year in which vacancy
arose and against which vacancy the
recruitment has been made 1s not at all to be
looked into for determination of the inter se
seniority between. direct recruits and the
promotees. It merely states that during the

* calendar year direct recruits to the cadre of

Assistant Engineer would be junior to the
promotee recruifs to the said cadre. It is not
possible for the Court to impert something
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\ihich-is not there in Rule 26 and thereby

'lcgislat‘c row Rule of Seniority, We are.
thereford. not in a posiiion 1o agree with the
submission of .Mr. Banerjee. the learned
senjor counse! appearing for the appelionis
©on this score.

15, The only question that survives for
consideration raised by Mr. Banerjee |
senior counsel appearing for the appeliant s
whether the Tribunal was justified in
entertaining a application for review and
ultimately reversing the earlier decision? In
support of this contention reliance has been
placed on the decision of this Court in K. 4jit
Babu & Ors vs. Union of India & Ors. -
1997(6) Supreme Court Cases 473. In the said
case what was held by this Court. after
analysing the provisions of the Administrative
Tribunal Act is thai the right of review is
available only to those who are party to a case
and even if 2 wider meaning is given to the
expression  ‘person  feeling  aggrieved’
accruing in Section 22 of the Administiaine
Tribunal Act then whether such person can
seek the review by opening the whole case
has to be decided by the Tribunal in the facts
and circumstances. The Court also held that
the right to review is possible only on limited
grounds although strictly speaking Order 47
R.1 Civil Procedure Code may not be
applicable and when such application is filed

carned

within the periad of limitation. This Court

also held that when the application tinder

Section 19 of the Act is filed and the question.

involved in the said application stands
concluded by some earlier decisions of the
Tribunal, the Tribunal necgssarily hasto take
into account_the judgment rendered in the
“earlier case, as a precedent and decide the
application accordingly. But in the case in
hand the respondents who were not parties to
the earlier proceedings not only filed an
application for review but also filed an
independent application and the Tribunal
being of the view that independent application

will not be maintainabic reviewed its carhict
order and the impugned order has been
passed. While the appeliants hay e challenged
the reviewed order of the
respondents have filed a Special Leave
Petition againsi the order of the Tribunal daizd
26.10.1994  cismissing  their  original
application No. 2335 of 1992 holding the
sume 10 be nos
the matter the entire dispuiz 15 before this
Court and we have also heard the parties at
length and the quesiton thai review is nct
maintainable really does not arise.

16. The only other contention which
requires consideration is the one raised by Mr.
Raju Ramachandran. icared senior counsel
appeaning for the intervenors to the effect that

spression ‘recruitment” and dppmmmen'

have two different concepts in the senvic

jurisprudence and. therefore, when Rule ‘_6
uses the expression ‘recruited” it must be a
stage earlier to the issuance of appointment
letier and logicaily shouid mean when the
selection process staricd and that appears 0
be the intendment of the Rule Makers in Ruie
26. We are, however, not persuaded te accept
this contention since under the scheme of
Ruies a person can be said to be recruited into
service only on being appointed to the rank
of Assistant Engineer, as would appears from
Rule 5 and Rule 6. Then again in case of direct
recruits though the process of recruitment

- starts when the Public Service Commission

inviies apphcatlons undgr Rule 10 but unitl
and unless the Government makes the final
selection under Rule 13 and issues appropriate

* Lorders after the selected can'didates are

examined by the Medical Board, it cannot be
said fRat a person has been recruited to the
service. That being the position it is dificult
for us to hold that in the Seniority Rule the
expression ‘recruited’ should be interpreted
to mean when the selection process really
started. That apart the said expression
‘recruited” applies not only to the direct

mamtaiable, In this view of

Tribunal
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rezruits but also to the promotees. In case of
&t recruits the process of recruitment starts
with ihe invitation of application by the

g Commnaion and in case of promotees it starts
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with the nomination made by the Chicf
kngineer under Rule 16. But both in the case
of direct recruits as well as in the case of
promotees the final selection vests with the
Stete Government under Rules 15 and 18
respectively and until such final selection is
rewde and appropriate orders passed thereon
N porson can be suid to have been recruited
to the service. In this view of the matter the
only appropriate and logical construction that

ol A.P.vs NoRadhakishan (Wadhwa, ). }

can be made of Rule 26 is the date of the order i
under which the persons are appointed to the
post of Assistant Engincer. Is the crucial date
for determination of seniority under the said
rule. Mr. Raju Ramachandran’s contention.
therefore. cannot be sustained.

17. In the premises, as aforesaid. the
appeal fails and is dismissed. But in the
circumstances there will be no order as to
costs.

18. In view of the decision in C.A. No.
9108 of 1005 the appeal arising out of SLP
No. 7017 of 1998 does not survive and no
further order is required to be passed therein.
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CORAM' SLJATA V. MANOHAR AND D.P. WADHWA, JI.

SERVICES — DISCIPLINARY PROCEEDINGS — Delay in concluding disciplinary
proceedings — Whether on that ground the proceedings liable to be terminated —
Held, each case to be examined on facts and circumstances in that case — Right
of delinquent empioyee that disciplinary proceedings against him are concluded
expeditiously — Court has to consider nature of charge, its complexity and on what
account the delay has occurred — Unexplained delay — Prejudice to delinquent
employee unless it can be shown that he is to be blamed for the delay — Court
is to balance these two diverse considerations — Held,

A. The delinquent employee has a right that disciplinary proceedings against him are
concluded expeditiously and he is not made to undergo mental agony and aiso monetary
loss when these are unnecessarily prolonged without any fault on his part in delaying the
proceedings. In considering whether delay has vitiated the disciplinary proceedings the Court
has to consider the nature of charge, its complexity and on what account the delay has
occurred. If the Yelay is unexplained prejudice to the delinquent employee is writ large

. on t4é face of it. It could also be seen as to how mlch disciplinary autherity is sefious

in pursuing the charges against its employee. It is the basic principle of administrative
justice that an officer entrusted with a particular job has to perform his duties honestly,
efficiently and in accordance with the rules. If he deviates from this path he is to suffer
a penalty prescribed. Normally, disciplinary proceedings should be allowed to take its course
as per relevant rules but then delay defeats justice. Delay causes prejudice to the charged

Judgment dated April 7. 1998 in C.A. Nb. 3503 of 1997
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