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‘dated 14.12.94 in the 0.A, Mr Roy there-
fore is right in submitting that a final

. direct the regpndents to dispose of the

the provisions of the Act we may proceed

,,,,,,,,

~Mr A.K.Choudhury,Addl.C.G.S.C for
the respondents, .
The respondents have not so far
decided the application of the appllcant

filed in February,1995 pursuant to order

operative order may be passed in terms

of pxa paragraph 10 of the order in the
0.A. and the respondents may be directed
to implement - the same, We -houwever,think
that some more time may be allowed to the
respondents to decide the application -

before such order is passed. We therefor

application of the applicant within a
period of six weeks from the date of
re;eibt of the copy of this order. It is
made clear that if no decision is taken
within that time then having regard to

to pass final erder as prayed without
waiting for the disposal of the said
application. |

0.A, is adjourned for admission fo
3.11.1995.

" MembBer Vice~-Chairman



0.A., 132/95
"

%.11.95 Mr'S;Roy‘én leave. ‘ v
’ - Mr A.K.Choudhury, Addl.C.G.S.C ﬁ?r
respondent No.1.
Mr-R.Sarma for Mr B.P.Kataki stan-
v ding counsel of the Govt. of Tripura.
The respondents~request for 8 weeks
- i adjournment. The application is according=
< ~ly adjourned to 15.12.95 for admission. '
The Govt. oF,Tripuré is expected to pass
the final order on the application of
the applicant which they were directed
to pass on 4,9.95 before the aforesaid
date.

MemBer _ ) Vice-Chairman
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Mr A.K. Choudhury, learned Addl.
C.G.S.C.; and Mr R. Sarma for Mr B.R, Kataki,
L
Standing Counsel for the Government of Tripura,

are present for the respondents.

The learned counsel for the respond-
ents produced a copy of. the order passed-
by the Government of Tripura (Appointment
and Services Department), No.F.23(li8)-GA/93
dated 1.12.1995 and submit that as the relief
prayed in the O.A. has already been granted
to the applicant the O.A. may be disposed
of. The order shows that the Governor-has been
pleased to sanction the payment of the speacial
pay in accordance with the order passed by this
Tribunal in the O.A. However, we find from the
order that the sanction is provisional and it i$
nurported to be made subject to the decision nf
‘the Supreme Court when it is given in the SLP
against the decision of the C.A.T., Chandigarh
Bench in Pritam Singh -vs- Union of India and
others. By insistiﬁg upon such undertaking the

respondéents are trying to subject our 01der ,r
in the O.A. to the decision in appeal which is not K
filed against our order but in some other case by
different Bench and in respect of different
parties. We are not able to disposg of the
application as the applicant will“have.to be heard

on the point of this undertaking.

The Government counsel for the State
of Tripura shall take necessary instructions from

the Government in the light of above observations.

O.A. adjourned for admission/orders
to 29.1.1996.

A copy of this order be sent
to the applicant for information and informing
him further that he may remain present either
in person or through Advocate on that date.

failing which the O.A. may be disposed of in his

" absence. Copy of the order may also be furnished

to Mr A.K. Choudhury and Mr R. Sarma.
Vice-Chairman

\
Member
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APPLICATION UNDER SECTION 19 OF THE ADMINISTRATIVE TRIBUNAL

L&4

APPENDIXa. A \S

FORMS

FORMa 1
(Sea Ruls 1.)

0, A No.’.%.Miﬂ%

Title

ACT, 1985,

of the Case 5 Shri 8. N, Gupba  eeeeses, Applicant

VERSU 8

5
-

.'Union of Indig & 2 otherg $hessrsnessansssnssery RespondentS.

b

I N D E X
S1l.No. Dssgeription of documantg Page FNos,
relied upon
1. Application (AR NN NN N 1 - 9
2. NINBXURE w 1 Judgment and Order
passed by the
Bbn'bls Tribungl
on 14,12,1994 eese 10 ®» 25
3. ANBXURE . 2 Reprasentation of
tha Applicant
dated 18,2.95 to
tha Respdt NoeQ eees 26
[ B R R E R N N RN Y YR X ‘Si.g?atu?e. o? the @pltc?{‘?:.
For use in Tribunaglts Office
g— Dats gg Filing s g
¢ Date of recetpt by 3
Post 3 ‘
2 stal Registration Signature %
C for REGISTRAR )
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Shrd oS  Fe B0t it i i ess APPLICANT

1.

AND

L

Unlon of India, - representad by the -

Secratary, Ministry of Pergonnel,

Public Grievances and Pension,

(Department of Personnel and Training)
Government of India s New Delhi;

2. The State of Tripura, - representad by the

Chiaf Secretary to the Coverament of Tripura,

Agartalag

3. Ths Accountant General,

1.

Iripura ¢ Agartalag

.0....0.0.00;.0000'. RESPONDEHTSQ

Partieculars of the Applicant ¢

I, Name of the Appliecant e
o Name of Fgbther S
' Age of the fpplicant te

Designation and parti.
culars of Office(Name
and station) in which
employed or was last
amployed before ceasing

to be in service S

Shri S. N, Gupta

Late Suresh Ch Guptg

3 years

Secretary to the Covernment
of Tripura, Secretariate
Administration Department,

Civil Secretariate,Azartala,

contae,., /2



A

Vo Office address s~ IDbas not arise gince retired

on 28,2,94

Vie Address for serving g ., S.N, Gupta, Retired I43,

Notices s Shyamall Bazar (nsar SBI, Kanjaban)
P,O, KUNJABAN ¢ PIN « 799 006
District - West Tripura sTripurg STATE,

2. Particulars of the

~Respondents s

I, Name of the Respondents s (a) Union of India
(b) State of Tripura
- (e) The Accountant General,

Tripura,
II,Nama of Fgther : Doag not arisa,
. 111, Age of Respondant Doag not arise,
IV, Designation & Pgrticu.
lars of Office (Name
& Station) 4ia whioch
employed s Doasg not arige,

V., Office Address s (a) Union of Indig.represented by the
Secrgtary, Ministpy of Personnel,
Publie Grisvances and Pension
(Dapartment of Parsonnel and Training)
Government of India, New Delhi,

(b) Ths State of Iripura «
«rapresentad by thoe
Chis{ Sacretary, Goverament of Tripurg
Agartala,

(¢) The Accountant General,
Tripura s Agartala,

ﬁ. Address for gervice
of Notice s As ghove,

contecessssp/3
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3, Particulagrs of the order

against which the
application is made @

4, Subject in brief s (1),

Pursuant to the Judgment and Order
passad by the Ibn'ble '!:rib_qnal- on
14,12, 1994 in 0,A.No0. .34 ,/1994, the
Patitionar submitted an application
to the Respondent No,2 on ng{& 1995
for payment of Specisl Pay dus tothe
Patitioner for the period he held
"BoPosts" in Schedule-ITI of the
Indian Administrative (Pay) Rulas, 1954,
bot the Respondent No,2 havinz declinad
to respond smch representation and
therepy refusing to pay the Special Pay
as demanded, the Petitioner files the .
prasent application for appropriate

direction upon the Respondents,

That, the agpplicant while holding
the post in Tpipura Civil Servics
Grade-I was appointed to the I, A.S.
Cadre Post on ./.5/.5..5535Z ves 4 the
Senior Time Scals of Pay. The Goverament
of Triparg granted Special Pay @ Ry, 200/
per month for the post held by ths
applicant but the applicant eould not
get such Special Pay as ths gpplicant's
basic pay waz fixad at the maximum of
the Senior Time Scale 1,6, Rse4,700/-.
The Respondent No.2,in tha mean time,
on 6,4,1987 donbled the existing rate

cont....p/4
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of Special Pay subjeet to a maximum of
Rs¢ 500/~ per month with affect from
1e 10 1986,

(11), - That, ths Respondent No,1 by Notificae
tion dated 6,8,1993 in G.S,R,No,535(E) made
Indign Administrative Ssrvice (Pay) Fifth
Amendment Rules, 1993 for the purposs of
amending the Indian Administrative Service
(Pay) Rules, 1954 in the following manners

" In the Indian Administrative Service
(Pay) Ruleg, 154, in Schedule~III
under hsading - "B.Posts" carrying pay
in the Senlor Time Scale of the Indign
Administrative Service under tha State
Governments ineluding posts carrying
Speelal Pay in addition to Pay in the
Time Scale,t
In paragraph (3) 3=
(a). the first proviso shall be omitted;

(b), in the secohd proviso the word -
' farther! shall be omitted;

And the sald Pifth Amendment Rules was given
effect to with effect from 6,8,1993 mogt
arbitrarily and capriciougly by the Respondent
Ro.1 and by giving effect to such amended
Rules with effect from 6,2,1993 instead of
1o 241986 « the date when the Revision of Pay
Scales of the Central Government employees
corit....p/s
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was given effect to, it has caused discrimi.
natory treatment to the I,A.S.0fficers inclu-
ding the Petitionsr who held shch "B.Pogts"
in Senior Time Scale,

(111), That, the Petitioner filed 0,AFo.}%, /04
before the Ion'ble Tribungl for qugshing
and/or modifying/amending the provisions of
the Indian Administrative Services (Pay)
Fifth amendment Rules, 1993 for the purpose
of giving effect of the agmendment with effect
from 1,1,1986 - the date when the revision
of Payesesles were given effect to and glso
for an order directing the Respondents to pay
ggecsi. Pay @ Rs ﬁ%.... /f%ﬁ%ﬁ/%?@

ﬁ:éa%gjaé. 8. to 6/./ .4‘ to the
applicant which he is entitled to by virtue
ol holding the post in A.I1.S.Cgdre in the
Senior Time Seale and the Bbn'ble Tribungl
digposed of the said 0.A, 3%9.../1994 on
14. 12,1994 with the following direction :

" In the light of the ébove discugsion agna
with ths position of law being discussed we
direct the gpplicants to gpply to the
approprigte autlhority for paymont of tha
agmount of arrears of the special pay as
claimed in the respective applications,

The authorities ccncerned may take
administrative daecision and pass suitable



MNEX . o,

(1v),

Rarked ;AENEXURE -2,

orders on those gpplications subjeet to
the second proviso to Rule 3 under the
heading "B-Posts™ in Schedule III of the
Indian Administrative (Pay) Rules, 1954
and eligibility of each of ths gpplicants
with reference to the periods for which the
payment is claimed. Such applicgtion %o be
filed within one month from the date of
recsipt of a copy of the order. The
concerned authority shall dispose ol the
applications as far as practicgble within
3 months from the date of receipt of the

gsame from the respective applicants,”

A copy of the Judgment and Order passed by the
Pbn'ble Tribunagl on 14, 12,1994 is gnnexed and
morked ANBXURE w 3,

That, in gccordance with the Order passed
by the Mbn'ble Tritungl (snnexure « 1) the
applicant submitted an application to the
Respondent No.L on %.2.3995 for payment of
the Speclal Pay, but such representgtion hyg
not been responded and thereby the Respondent

No.2 has refused to pay the Specis] Pay as
claimed by the Applicant,

A copy of the sald represent

ation subpe
bY the applicmt on %B?—a Yﬂ.gtted
* e

-

e
ont..,‘p/?




S, Jurisdiction of
the Tribungl s

6, Limitation s

7« Facts of the Cgse :

8+ Detalls of remedias
~ @xhagusted

9, Matters not previ.

\

—1
7. =

The applicant dsclgres that the subject
matter of the petition and provisions

of Rules against which he wants redressal
is within the jurisdiction of the Tribungl

The applicant further ded ares that the
application is within the limitgtion
prescribed in Sec.21 of the Administrative
Tribungl Act, 1985,

4s stated in paragraph 4 and Sub-paras
(I) te (IV) thereto.

In gecordance with the Judgment ang Order
passed by this bn'ble # Tribunal on
14,12,1994 in 0,4,Fo..142../1994, the
Applicant submitted an gpplication on
18,2, 1995 vide Amnexure « 2 to the Regpdt
No.2, but without any response,

That, the Petitioner filed 0.2.142...

ously filed or pending of 1994 for grant of Special Pay

before any other Court ¢  and sueh cgse has been disposed of

by the bn'ble Tribunal on 14,12,04
(annexurs « 1) and accoraingly
having not received any reply to

)
his representation dated ,%.0-2.95
(2nnexure - 2) the Petitionsr

files the present petitiod, """~
cont... QP/B
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10, Relisfs sought s In view of the facts mentioned in the

(a)e

(b)e

foregoing paragraphs, the Petitioner prays
for the following rellefs s

for an order directing the Respondents
to implement the Judgment and Order of the
Ibn'ble Tribungl dated 14412.1994 ian 0,4,149/
1994 and to pay Special Pay @ Rs,500/~ par
month for two periods s (1) 16.5.87 to 19,8,88
and (2) from 7,1.,1994 to 28,2.94 A1D @ Rs,400/.
per month for the periocd from 20,8,88 to
6,1.94 - té ‘the Applicant which ha ig entitled
to by virtue of his lolding the post ofIAS
cadres post ia the Senior Time-Seale vig,

(%), Joint Secretary to the Government of
Iripura;

(11),Cormissionar of Taxas & Excige,
Government of Tripwras

(111), Managing Director, TIDC (Equated to the-
Cadre post of Director of Food & Civil
Suppliss, Govt,of Tripurg);

(4v), Director of Injustries, Government of
Iripuras

(v). Director of Food & Civil Supplies,
Government of Tripuras

other reliefs which the Applicant is entitled
to under the Law and the equity.

Interim Ordor, if any, prayed for s NIL,

conteeess .p/9
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11s Particulars of Postal Order/Bgnk Draft in respect of
the Application Fee 3

I,

- Number of Indiga Postal Order :/3-0/ }777727 of Rs.50/~

Name of the Issuing Post O0ffice K 2 AGl
Dats of issue of the Postal Order /‘w 7?) ~

Post Office at which payable Gawahati,

12, List of Enclésuras H

(1).

(2).

(3).
(4.

Copy of the Judgment gnd Order passed by the
Bbn'bls Tribungl on 14,12, 1294 ia 0,a,.18 /1994,

Copy of the repraesentation submitted by the
Applicant on?fefz. 1905 ,

Vokalatnama,

Postal order for Rs,50/- Ho.}o:/;,),z«%

VERIFICATION

I, Shri S, N, Gﬂpta S/O.v Lt. s.C, Gﬂpta;

aged about 59 years, retired from Governmant service as a member

of 143, resident of - Shyamali Bazar (nsar 8BI,Kunjaban),P.0,
Kanjaban, PIN -« 799006, District - West Tripura, State of Tripurs,

do hereby verify that the contents of paragraphs 4, 4(1), «(11),

4IV), 7, 8 and 9 are true to my personal knowledge and the rest

of the foregoing application are my hamble submission and prayer
and that I have not suppressed any material fact,

Dated 5 247 _guiv, w05, V(K7q“’////
Place ; W L\/(;ﬁ - Signature of t/he Applicant,
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CRAEUDMHART I, (V. 0)

Rl the shove applicstions involve same questions

"snd the fscte are ¢lro simider, hence these zre being

disposed of by‘thfg tommon order, | ’

2. All the eix epplicants are retireg 145 officers.
Their grievence is thet they have been denisZ epecial pey
from the date of tnedr respective appointmsnts to the cadre
post in the senior time scaie iﬁ the IAS till the date of

their retirement end tLhat that action of the respondents

is illegal &nd has csused great hardship tc thenm,

3. App}icant in 0.A.90/9¢ Shti S.N.gan;uli clelims
special ﬁay st the rate of ®,400/- per ﬁonth from 19,5.568
to 31.10.,91 on which date he‘retired} The a;pliéant in

PP 140/04 f)rier enerinl pav 2t the rste.c‘ %.500/=per
month for tuo Pcriods namely, 16.,5.87 to 15.¢c.,88 and from
7.1.94 to 28.2.,94 and at the rate of f,400/-per month for
the pefiod from 20,8,.88 to 6.1.94 (The lga:hed counsel for
the applicant states that this is the correct claim and
there is soﬁe error in that respect in prayer clause=b).

The appliCant retired on 28.,2.94, The applicant in 0.4,

1150/94 Shri C.N,Bardhan claims special pay at the rate

of 1,500/« per month from 18,3.90 to 31.7,30 and 4,11,.91 to
12.5.33 and at the rate of k,400/-per monfh from 1.8.92

£0 3.11.91 ahd 13.5.93 to 5.8.93. He retired on 31.3.94,
The applicant in D.A.151/94 Shri D.K.Bhattacharjee claims
special pay.at the rate of R&,500/-per month rfom 13.5.88 to

1.1.89 and at the rate of R,400/-per month from 2,1.89 to

e+ o e




a A oaw .

soiic @g&ﬁqﬁﬁﬁﬁmwmﬁr1_2;#%5&5%&{&@&& B T R APy o

' COnTRAL ADRINTSTRATIVE TRIBUNAL GUJAHAT }. sNCH {K |
Date éf Ordgs ¢ This the 1dlh Day ol Jeaambwr,1990¢
o ! E
Justice Shri M.»“sthGHGXl.UILE*uhuliﬂPn. » - !

Shti G.L.Sang,yiﬂm, Nghbet (Adninistxat;ve)

RIS TG PR

0, 4.Nc.30/34
Shri S.K.Gengull j - . 4 hpplicant
Union of Indie & Otz .. ‘ReSpondents;
0 R0 14994 i
Shri s.N., Gupte " ‘ . « o hApplicsnt
“Union of Indie ¢ Oreq ' « o » \Respondeﬂgs. E
" L 0.,ANp.150/94 - i l o
v ' , ‘ |
N Shri'Chidanaﬁda Batdhan h e e Applicant ;
- Vs = : - | !
Union of Indiz & bfss ©. . . Respondents. §
shri D.K. Bhott'”haer9 : e e e Rpplicant
- Ug = 7
Union of India & Osﬁ.' o .« o o Responden@s.
o A. No.152/94
Shri Naresh Chandra Deb .« o Applicant
. : . [
- g o : _ T - : \
Union of India & Ors. ., . . Respondents.
0.0, No.153/9a ° | ;
Shri Sukhendu Eikaah Sen | P Applicant ?
- \/g ' o 4 "- },
Union of Indie & Ora. 3 e e e RBSpOnants o j

For the ﬂppliﬁmnta $ 9hri S Roy, Advoc ate in all the
. applications.

For the ﬁaﬁpdh@éhbﬁ § Mr G, Sarma,Addl CeGiSo C in all the
N S o applicatiana.
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31412,92, He retired from service on 31.7.33, The applicant.
in 0.4,152/94 Shri Neresh Chandre Deb claims‘specisl pey &t
the rate of mﬁéﬁopret month from 22,8.,88 to 31.5,50 and at
the rate of K,500/+pet manth from 1,6.90 to 29.2.92. He

retired from service pn ¢9.2,92, The applisent in N 8,153/94,

- Shri Sukhendu Blkesh Sen claime speclal pay et the rete of

Re, 500/ -per mapth fiom b,7:.84 tp 27,12468 and frdm 1844,90 to
314%,92 and 6t the rate of K,400/«per month from 28,1286 to
'17.a¢90, Shri S.N.Gariguli was appointed tec the IAS cadre\post
on i9.8.88‘ Bhri S4N,Gupte was appointed te the IAS cadre
post on 15¢5,ﬁ7, Shri C,N.Bstrdhan on 18.3.53, 8hri D.K.
Bha?tacharjw@ on 13,5.88, Shri N.C.Deb on 22,8,88 and Shri
S.B.Sen vas appointed ﬁb the IAS cadre post on 5.7,88, The
applicants on épﬂmLﬂLmapt in the 1ARY cadre post uere fixed
in the senior time scalp pf R.3200+15th afd 26th~i00-3?00&125n
S S S SIS aUoine mEnaToa of thel ecale
namely 15,4700/«
4, Clause 2 qndg; the heading "B - Posts sfarrying pay.
in the senior time acalé of the Indian Administrative Service
under the State Gdﬁarnmﬁnts including posts carrying spécial
pay in addition to pay in the time scale" in 3chedu}e I11 of
the Indian Admin;atrative'Service(Pay) Rules jQS&, provides ¢
"(2) The State Government concerned
shall be competent to grént a special
pay for any of the posts specified in
this part of the Schedule either indi=

vidually or with reference to a group
" of class of such posts ¢

(3)The amount of any special pay which
may be sanctioned by the State Govern-
ments under s clause (2) shall be £,200,
k8,300, Rs,400, R,450 or Rs, 500 as may,

g rom t;me to time, be dqtermined by

the State Government conterned $ shall

Provided that pay plys specisl pay/
pot excteed the maximum of the pay scale

ko which special pay is attaohed s

N Eontdess /=

N T e Lew e

ey

. - o S ———




‘clause. s undel the noading BeFLoble Caiiying p&, an whu il

g

not exceed K.,6150 per month."
Ve are concerned with the first proviso of—the clouse 3 uhich
proviﬁes thet the pay shall not exceed meximum of the pay
together with tne special pay, ARs stated esrlier the pey is

e, 730/ = maximum and the applicants went the tpecisl pay as

claircd by them to be added thereto vithin the limit of R.6150/- .

per month under the aecund proviso.

5. The filing of the applicstion has presumably been
occesioned by reason of the Indian Administrative Seruice(Pa})
5th Amendmewt Rules 4993 uwhich came into force from 6.8,93
(Annecxure 74 in 0.A, q0/94). Amendngqazies have been made by
the Central GQVernmeﬁt after consultation uith the State
Governnents ccnuernad in exercise of the powers conferred by

sub-section(1) of Section 3 of the All India Services Act

1951 {61 to 1951),vThase rules omit the first.provisc to

time etc. in Schedule }1I of the Indien Administrative Service
(Pay) Rules, 1954, Tha word 'further' is ommitted from the
second proviso, Pripr thereto the position was that by virtue
of the first proviso of clause 3 special pay/uas not paid.

The respondent No.1 have produced a circular issued by t he

Government of India; Ministry of Personnel, Public Grievances

. and Pensions (Depertment of Personnel & Training) bearing

No.11030/75/B7-A18{1]) dated 21.1.88 (Annexute R<1 in D.A.
90/94),., However, Wi Fiﬁd that to be not relevant for the
question on hand as it relates to persdnal pay and not to
pecial pay, ln the rgspective uritten statements filed by
Union of Indta, it is contended that the applicants (in

respective caseg) uwere not eligible to drau any special pay

contde.e 5/~
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in vicw of the lifiitstion placed by first proviso to clause 3

“mentioned above, fL ¢ eleo contended hy respondent Np,y1

that the ratiozéia behind thet restriction ef fective from
1.1.86 subseguent tb {he recommendat ions of fourth Centrel
Peay Commissaoh wag to LNFUTE that officers in thece gredes
(i.e. senior tibhe scele snd JAG of the IAS) who vere drawing
special psy did not drey mo I e pay than the officers who were
in the respective highet gr&des'but.uere not in receipt of
any special pays The dispensation in the Sclpction Greade

of the IAS to ellow pay and special pay upto m.5150/~ in

the revised pay scales as per the second proviso to clause 3

has been lh existante so as to maintain an inter service

parity with the post of 2IG in IPS which is & super time gtale

of this service phose pey scale is #,5100-6150/=, This
Hovever does notl hoajp et Copero s TG Gitr ne LeEt L Ind

under consideraticon, Sihce,uﬁtil the Fifth gmendment of the

.~ Rules aforesaid the pfovision yas to limit the pay to the

maximuﬁ of the scale and special pay was not to be paid the
aéplicants had no oprcasion to demand the same. The fifth

amendment Rples came into force after appiicants except two
applicants in 0,As 149/94 (3.N.Cupta) and in 0.A, 150/94 (c N

Bardhan) had retired. The epplicants contend that the

©omefit of the fifth amendment Rules 1993 should also be

extended t0 them and they should be paid the arrears for
the pericds for which they have cleimed the special pay
in the tespective applications by applying those rules., It

is contehided by My Hay thet although the rules have not

| been mad@ exp)@smly appliaable tetrospectively the benefit

thereof canhnot be danied t0 those IAS officers who had

contdees 6/
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retirec pricr to the dote of the emendment l.eq 64893

2

which roy be deseribud s cut offt date, st ie submittec

Lhot there 16 no rebicaaldty for gifferentisting betueen
the of Ficere who relired pricr to the cut off date end
Lhose who retired thereafter, that the officere who retired
esrlier snd the officers who are iﬁ service after the cut
cff dete form & honaganecue group holding ths sawe po st and
cannot be divided intc claases artificially, thdt meking

the gmended tules prospactive in operetion ha& resulted in

* diccrimination being caused to those officers who have

"retirved pricr to the cut off date like trie gpplicants

except two. In this connection reliasnce is placed on a
decision of the Cent ya) Administrstive Tribudal, Chandigarh

Sench in Lhe cese uf Pritem Singh -vs= Union of Indisg & Ors.
v i 0 cormbenstin Pnadity ) -
reported in AISLD 1990(?) (CAT) 58, In that .case constitutionsl

. I . .
vaas D Tl S . b oL L oo LLlhad, O e T O

of speclal pay {n the case of 1IAS officers in the.Time

Scale of Junjor Rdininistretive Grade as contained in Rule 9
cleuse 3 of the amendad Pay Rules was challenged. 1t vas
held that sppsrently there 1s no rational basie for
difrerentiahlhg btween officers who are in the senior
time scale/junior administ rative grsde and ofricars who are
in the salection grade of 1AS in the matter of special pay

and thus the provision (Rule 9 clause 3) violatesdoctrine

of equality énshyined in Articles 14 and 16 of the

Constitutione It ias observed thuat= .

"Henee in order to ensurse equality of
‘tr@n ent between tuo sets of officers,
the first proviso tc clsuse (3) of
Schal:hls-lll of Pay Rules under the L -
haaaiwg “BuPpste carryd d“?a_thsmaaniot o ke
pomney  tim@ Btale of IAS endertho senbor tins
stutp-of—IAdS under the State Governments
stc. including posts carrying specisl
pay in addztion to pay in the time secale
es emendad. by Wute 9—of—theReyigmanded)-

o St
o
AR
R i3t
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Rule ¢ of tha Pay(onfnda“) Rulee, cennot

be suulgined end is liable to be qQuechat ‘ b

beiny violstive of Article 14 and 16 of '

v “the Constitutiond" (fene 24 '

Concistently witr these findings following order uee prssed
referring Lo the Fey Rules as exieted prior tc the Fifth
kmendrent introduced on 6.8,93% |

. ‘ “The ¢mendment to Schedule=lll to Pay
hu;;} under the heacing "E-Posts carryinq
pey in the senior time scele of the lAS

bnde ¢ the State Governments including v

pnatx cnxrying specisl pey in sdditien to ’ ,

gy the timo écala 8s per rule 9 of thse ‘
amanded Pay Rulee és quashad to the
gxterit provieioh fiGteto lays deoun thet
the pey plus apacial pay shsell not exceed
the meximum of the pay sczle to which '

the speclal pay is atteched, as being

disr%im;naior and ultra vi&es of Articles

? . 14 and 16 of {he Constitutions In other

N - 5 %T ha gspecial pey etteched {o s post

He Eﬁid to the JAS wPficer in.

tion to the pey in the senior time

u/iun{or aﬁmjnistratiue nratie, Hauwever,
A O A S Y T TN R A S

&a) <r ll xenazn unalfected," { fane. 34))

SCE’

6o Thie decieinn was rendersd on 20,3,69. Apparently
. amendment was iﬂttqdynﬁd tharpafter by the Fifth Amendment
Rules 1993 rrom 6,8,93; The amendmants are in tune with
this decisfon, A& yegayds this decision the respondent No.l
submit in their wtitten statement that the ragpondents
heve filgd an SLP &gainst the judgment in the Supreme
Lourt which has tigen agw;ttad in Septsmbqr 1989, Houuvqr
no steay of ghg ipplementation of the Tribunal's judgmeant
ves granteds With the tesult the peiling was not applied ;
in the case of the appiimants.(in that cass) and their
pay and specisl psy togéther vas allowed to exgsed Lhe
meximum of the raspective pay seales ih which thay

were placed on provisidnal besis, subject to the

P, 3
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SLF, The respcndente have further stated

rurerence mede to the Union Ministry of

U Ministry opined that the CAT'e judoment may be

im:lamented in respect of the applicente only end if considered:
, F ¥ : :

necessery, it

e extended to sll by teking ecdministratise

behelf, The languace of the paregfaph is not

decicion in this

clezr, In the confext the reference eppears t6 be made to

/ .
the asplicante in the tuo cases beore the Chand1chh Bench

decided on 20,3,89 (Pljiam Singhs ceee) (supra), Even though

according to the written statement the Ministry of Law had

opired thet {f considered necessary the benefit of the said

jud;mcht,may be extended to all by teking administrative

‘ 6 o
deziefon in that behalf, yet no such decision has been teken

by t~e Covernment 80 ps to extend the same benefit to the

ie elen revtinent 4o nete that in

perz 1 of the uritten statemenl the respendent Koo have

2red as follous ¢

"In the meanuhile, Government of India

- 8u0 motu initiasted action to consider
changes in the Pay Rules so as to .
witfgate the genuine grievances of the
promoted officers to the maximum
extent possible, ARs a result, it was
decided that since the said ceiling
had been working mainly against the
interests of the promoted of ficers,
thig ceiling need not be continued in
the Pay Rules, Accordingly,notifications
were issued on 5,8,93 to do away with
the said ceiling from the pay Rules .
for the three All Indis Services, As
per the general principles of financial
propriety, houwever, these amendments
were made prospective in nature = '
making them effective from the date of
their publication in the Official
Gazbtte viz, 6,8,93,%

However except the contention as regards prospective operation

of the Fifth Amendment Rules aé made ebove the other

kg

}fzv(ifg : , contd.., 9/;
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“given rgtrospectivply p

‘in the case of At} 1

n

contentions reised by Lhe respondent No.l which we have

4

cet out ebove do not necessarily run counter Lo t he contentions

of the spplinente, Me fully agree with the vieu teken by
the Chandigarh Eench in Pritam Singh's case and the reasons

adopted in support {nerkof, It is therefore not necessary

"to enter intn any fresh discussion of all those points

ve follow ths said judgment and in our opinion it equally
applies to the present epplicants. -

7. HowevET, {he qﬁestioh as to whether benefit can be
rior to 6.8}93 needs.td be dealt with,
In out vieu heépb&ition of the officers as wes priot tﬁ
5.8,33 and of thost who tontinue to hold the IQS posts aftet

t hat date wauld not be diffetent, The Fifth Amendment Rules

fo dne et e nf Yikerelieine the axistinag rules which

oo

placed restraint oh eligibility for special pays In ubie

connection a refersnce ta the decision of the supreme Court

lﬂdiélﬂéaabVe Bank Retired foicafs

Association ~-ve= tnjon of Indis, AIR 1992 8.C, 767 would be

apt to be made, 11 that decision the deciaion of the Supreme

Court in 0.5,Nakprs and Ors, «va&= Union af India, AIR 1863

{t is obsarved (in pera 10)

.

5,C 130 hss been ﬁotioed to and

as folldus !
nyakara's judgment (AR 1983 8C 130)

which were consideied in that judgment. Yith respect, therefore

has itself drawn B diatinction batueen
an existing scheme and @8 new scheme,

Whefe an ekistin? sohime is revised
or liberalised a 1 thpse who are
governed by the gaid scheme must

ordinarily receive the penefit af such
revision of liberalisation and if the

State desires to deny it to a groyp
t hereof, it must justify dts actien
on the touchstone of Article 14 and
must shou that 8 certain group is

denied the pbenefit of revis
lisation on sound reeson .and not

ian/libera~

i
2 \\‘ Coﬂt‘ﬂ. . .10/".
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(subject to 20d oroviso t

- ‘\Q—

¢
entirely of the whim and'caprice of the
grzre. TNE underlying principle is that
wnen the Stete gecides Y0 revise &1°
Jiberalise 80 existing pension schere
Cwith 8 vieuv toO auamenting the s0Ci3d
gemurity COVET granted to pensionerss it
cznagt ordinarily grant the penefit to

tes with the object intended to te

As seen eorlier the Fifir amendment Rules are in the netute

)
of revising and 1iberalising the old prov;sion which plazed

jction on the max imum of pay plus special ey T he

written st atement of reepondent No.,1 docs not set out 20y

rational basi$ for confer:ing the penefit of relexation

o clauseé 2 in 111rd Schedule of

pay Ruleamqunted above) wrospectiVely from 6.6.93.‘1ndeed

PR T S PTIAAt Ra3 than L R

have be&h llbgralisad ir; order O mitigate the genuiﬁe

grievanaes of the promqted of ficers to the maximum extent

sible and that event the Ninistry»of Lauw had opined t hat

pos

the benefit may b extended 0 all by taking administrative

decision jn that behalf although no opinion seems to have

been exprassed that- it may be'done s0 ret;ospectiVely,

HoueveF the use of expression nall" is cepable of taking

in ifs suesd guen those of ficers uho have retired prior to

65,8493 The notmal,rdle that @ flgcal legislation would

ordinarily operate prospectively unless speciFLCaxly made

be applicable in

appllcablﬁ ratrospectively would not
respect of the rules 40 quest
nature of 8 policy dec

the Trihunul. Thus there ap

s e T T T



S gifferent vicuw then gaken by the Chandic

perity of ceasoning the ratio can be &F-

umo setired priof to 6.8,33 as they can

cinil-aly cjtyayed persons. However the

Lo Court

S

GTET

csor (cupra) in pare 10 once again hsvE

czis thus :

Lo

&

in Rgserve Bank Retiresd

TrhIBGHCh and on
iied to officers
he described as
observati?ns of

of ficers Association‘s

to be noticed uwhere

ngut when an er-10yeT introduces an

-

coneme which has no
- the existing scheme,

different consimeratisns enva? the

consideration &Y be the

implications €’

its capacity tc
purden that t he

the employer would have to decide

upon the extens

extent of capecity of the employer
to bear the burdens

One such
finalcial
t he scheme and the
Keeping in vieu
absorb the financial
scheme would throu,

of applicability to

the scheme, Thet is why in Nakara’s
~sep this Court dreu 2 distinction
Lo contIT. et ¢ en exitling
scheme in its Jiberalised form and
introduction cf @ wholly new scheme;
in the case of the former all the :
pensioners had a right to pension on :
uniform basis and any division which
classified the= into tuo groups by
introducing a cut of f date would
ordinarily vicliate the principle of Lt
equality in treatment unless there is :
a strong rationale discernible for -
so doing and the eame can be supported i
on the ground that it will subserve
the object sought to be achieved.But
in the case of & nev scheme, in respect
whereof the retired employees have .
no vested rignt, the employeer can
restrict the same to certain class
of retirees, having regard to the
fact situation in which it came to
pe introducedsthe extent of additional
financial‘burdanithat it will throu,
the capacity of the employer:to bearl
the same, the feasibility of extending
the scheme to all retirees regardless
of the dates of their retirement, the
availability of records of every
retiree, etc. etc,."

s r—— — ) .

- =

8. On the touchstone of these guidelinesin our opinion
the Fifth Amendment Rules’ﬁsﬁgyto be extended to pre 6.8.93

retirees as these are in‘the nétd;e of continuénce of the

contdees 12/+
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“speciél pay.'rhia according to respondent No.1 is aimad

exicling rule under which special pey wee peyeble in

libeyglised form anc il is not as if for the fire§ tim[

-spetial piy hes been introduced by the fipendment rulec,

In thet view of the matter the retired I4S officers have tc

be trested Lo have ¢ right to receive the speciel pey |
within the limit cet in second proviso. Any clessificztion:

of thie efficere inte tuo groups by reference to the dzte oﬁ
publicetion of Amendment Rules 1993 particularly as the l
object to be achieved by ths‘amandment is to mitigate the o é
geauine grievancesof promoted officers would be discriminafi%ﬁﬁ
The grievance can not be 6n1y of officers who happen to be 4
in service on 6,8,93 of thereafter. There is no discernible

retionzle in purporting to do so. 4 ‘5

Se - In the uritten ststement the respondent No.1 have ¥
e O S S SO

propriety, amendments were made prospective in nsture makingE

them effective from the date of their éubliCation in the

cfficizl Gazeltee viz, 6.8,93. The respondents also seek

to justify the prospective operation of the rules by ‘ !
contending that the rationale behind the restriction was |

to ensure that mffiaers‘in~thése grades who ars drawing B i
special pay do not drau more pay than the officers who arse

in the respective higher grades but are not in receipt of

at maintaining parity with the post of DIG in the IPS

uwhich is a super time sczle of this sservice and whose pay

i$ Rs¢5100-6150/=s Although the said respondents concede
A CAe

that ths gpplicants continued to hold super timae scale

which carried the specisl pay but contend that they were

nct entitled to drauw ﬁhe‘speciél pay in vieuw of the fact

S COntdo(yoo 13/-
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thet their pey in the senior tifia scele vaso Fixed &t the
maxinum of thi grade, Viz. F.4700/=, The said respondents
glso express the eppxchen,ion that Lf the amended rules are
applied to the epplicents then it woulc be open gnd &no
other prqmoted officers may elso step in for grant of

similar benefils on one pratext or the othar, We find no

force in sny of these con*entzonu. In gdvencing these

contentions the reapondents ere trying to compere the
position of applicaute with officers in other services
overlooking that in saying so they are admitting thset as
betueen the sems st of ofricars, namely, IAS, they are
ferming two groups and are treating t hem unequally, Moreover

{f the relaxation wa® thought necessaty to be made even | ;

Sl Ll qorielion cf v omrre e foom 1,1.80 e

there would he e stronger reason to dc so in respect of )
those who ratiréd prior to 6.8,93 whose pre revisaed pay |
;cale wvae npt compatable with the rev;sed scale, The Rulaé |
do not contain any {indicetion that.these were intendedlto be i
made prospective in oparatioﬁ to avoid similar claim f rom
officers who belong to oiher services, Under the circumstances
no question of financiel propriety can arise as contsnded

by the reap&nd&ntm. How the grievance‘of the officers

from the other seéxvices, if any, should be dealt with

is 8 matter for the Contral Government to tackle

indepandantly and that cannot justify giving discrimina-

tory treatment Lo the same homogeneous class of officers

by bringing about an artificial division between them

resulting in violation of.principle of.equallty.

N

contdeces 01.4/"‘
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a Hence wve reject the ebzee contentions e
L o . b\/M
¢ 10. Wi therefore H3ld that the I?’t?t&v%ﬁﬂ contained

in the first previsc tc clause 3 under the heeding "B-Foste
etc.* in schedule 117 of the Indien Administretive Service
(Pey Rules) 1954 wes nct applicable to the epplicants and
they are gntitled to clzim the special pay for the periogs
mentioned by them subiect to the qualifications, firstly,
tha£ at the materiel tima they should have been holding the
post in the grade whicn attracted pasyment of special pay
——ieee. . under the IAS(Poy) Rules» 1954 and ysecondly,subject to the

‘ . L
second provish to clzuse 3 restricting the maximum of ks,

6150/~ per month, The consequential payment of arrears

Ce . mmawr m oy nme e ne

can be made provisjcnzlly subject to the result of the
SLP pending in Lhe Supreme Court against the decision of
potioorh benmb oo raden Sirgn'e cace es et betl
in the case of applicants in the tuo cases before the ;
Chandigarh Bench, Neaéleés to say that the decision of the g‘
Supreme Court in that SLP should also govern the cases of
the present applicants, Houvever in the absence Bf any order !
of stay granted in that SLP we see no reason as to uhy the | f
resﬁondents should not consider the claim of the epplicants
and allow the same provisionally at this stage. R i
1. The difficulty that however arises in our way to
grant relief in above termsLby reason of the fact that the
applicants have approathed this Tribunal ulthout first
approaching the respondents with their cleim fﬁr payment o
of the special pay in view of the Fifth Anendment Rules., i

If even thersafter inspite of the decisxon of the Chandigarh

~

\
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EenGh -end the apirdon of the Law Mirnistry & indicated 10

the written steatement the respondents were tc refuse to

grant them the peyment then that would have &fforded the
applicante a cause of ection to epproach this 7 ‘ribunal for
suitzble relief, Un the present frame of the applications

all that can be done is £o declare what the position of lau

is releting to the cleim of the applicants. Trhe entire

exercice of hearing thus turned to be more'of acedemic nature
which houweverl baoaﬁe ihovitable as respondent NO.1 have

a°scrtcd in the uritten stetement that the Fifth Amendment

Rules are plntpauttv; in nature effective frcrm 6.8, 93.

Moreover in hhe absence of the legal position beina clarified

by us iF fhm applicante vere to apply to the authorities
concerned thet was most likely to be rejected in Qieu of

the stand taken Ly Lhe rosponcent Noei Lo tne written steatement .
We therefore tﬁouqht that in order to secure the ends of
justice 1t Was netessary Fof us to express out opinion.on
the correct position of the law rather than require the
applicants first to apply to the respondentes and thereafter
again approach the Tritunal if their prayer was refused.
12. Me Sstma; the learned Addl.C.G.5.C for the
respondent submitted that the reliefs claimed are barred
by limitation and pn that ground the application should be
rejected, My Roy on'the other hand submitted that the
applications have been filed in view of the amendment of

the Rules made on 6.6.93 and therefore the bar of limitation
does not arise, In the circumstances of the case we 8r€ not
inclined to hold that the claim is barred by time and in

any event we are jnclined to condone the delay in the
*

interest of justice.

é//(;*""?{ . contd;.. 16/~
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15, In the lioht of the above discussion and with the ol
pueition of lav boing discussed we direct the applicants
to apply to the eppropriate authority for payment of =ne
amount of arrears of the speﬁiel pay as cleimed in the i
recspective aprlications, The asuthorities concerned ma; t ake
adminictrative decision ;nd pass suitable orders on traose
applications subject to the second éroviso to Rule 3 under
the heading "B=Posts" in schedule 111 of the Indian
Administrative(Pay) Rules 1954 and eligibility of each of
the applicantsuith rerefence toc tne periods for which tﬁe
payment is claimed, éuch application to be-filed within

one month from the date of receipt of a copy of the crder,
The concerned authority shall disbose of the applicetions
frem the date éf

2s far as precticable within o montne

receipt of the same from the respective applicants.v

¥ e e Yt

The appli:atibhgi% partly alloUedﬁ No ordes s -

to costs, y
/) '
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nubJacL.u @oant of ;,~oiu) pay tu e Qflileer regardless
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