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4,9,95

. Mr S.Roy for the applicant,
Mr A,K.Choudhury,Addl,C.6,5,.C

- for the respondents.

oy The respondents have not so far

.- .decided the application of the applicant

filed in February,1995 pursuant to order

dated 14.12.94 in the 0.A. Mr Roy there=
fore is right in submitting that a fln&]
Operatxue order may bc passed in terms

of paragraph 10 of the order in the 0.,A.
and the respondents may be -directed to

melement the sang. UB houauer, think

"that some more time may be allowed to the

respondents to decide the application
before such crder is passed. We therafore
direct the resgondents to dispose of the
application of the applicant uithin a

. period of six weeks from the date of

7>1§K :frﬂila~\
S -
" pg

receipt of the copy of this order, It is
made clear that if no decision is taken
within that time then having regard to
the provisions of the Act we may proceed
to pass final ordors as prayed without
waiting for the disposal of the said
application.

0.A, is adjourned for admission
to 3.11.1995,

b e

Member Vice-Chairman
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Mr S.,Roy on lsave,
Mr ‘A.K.Choudhury,Addl.C.6,5.C for
respondent Noi. '

Mr R.Sarma for fr B.P.Kataki _
standing counsel of the Govt, of Tripura..
Thex respondents rejuest for

8 weeks adjournments. The application

is accordingly adjourned to 15.12.95 for
admission, The Govt. of Tripura is ex=-
pected to pass the final order on the
application of the applicant uhich they
vere directed to péss on 4,9,95 before
the aforesaid date.

A
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Membey Yice-Chal rman
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15.12.95 Mr S. Roy, Advocate &)r.the

” applicant, from Agartala is not present.”

Mr A.K. Choudhury, learned Addl.
C.G.S.C., and Mr R. Sarma for Mr B.P. Kataki,
. L : * ° ©  Standing Counsel for the Government of Tripura,

are present for the respondents.

The learned counsel for the respond-
4 ) - ) ents produced a copy of the order passed:
) o by the Government of Tripura (Appointment
. and Services Department), No.F.23(118)-GA/93

dated 1.12.1995 and submit that as the relief

" o : : ‘brayed in the O.A. ha$ already been granted
- ~to the applicant the O.A. may be disposed

of. The order shows that the Governor has been
pleased to sanction the payment of the speacial
pay in accordance with the order passed by this

. Tribunal in the O.A. However, we find from the r

* ‘order that the sanction is provisional and it is
nurported to be made subject to the decision af
the .Supreme Court when it is given in the SLP
against the decision of the C.A.T., Chandigarh
Bench in Pritam Singh -vs- Union of India and
others. By insisting upon such undertaking tt;e

S

respondents are trying to subject our order ! ‘

§ .o | in the O.A. to the decision in appcal which is hot.‘:
\ . filed against our order but in some other case by
| different Bench 4and in respect of different

parties. We are not able to dispose of the
application as the applicant will “have .to be heard

on the point of this undertaking. ' e

The Government counsel for the State
of Tripura shall take necessary instructions from

the Government in the light of above obscrvations.

O.A. adjourned for admission/orders

to 29.1.1996.
/

A copy of this order be sent

(}'Y{)o,‘, O <« /T 945’*,. to the applicant for information and informing

- — ¢ him further that he may remain present either
C" \‘ G

S all C e OE»t in person or through Advocate on that date.

b "74;9/”‘ S failing which the O.A. may be disposed of in his i

g%f / % absence. Copy of the order may also be furnished

to Mr A.K. Choudhury and Mr R. Sarma.

Z ) Vice-Chairman

Member /

¢ nkm .
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ur.J.¥oy for the applicant.
HEoAoK. Choudhury, Addl.Ced.5.C(in
128/95 to 132/9% and Mr.G.Sharma -
AddleCeGeSete in O.A.159/95) for
respondents. Kr.W.%.Pathak tor Mr.
B,P.Kataki for Responuent m.z(xn
all mau;em.>
In view of cur observation in para 10 of
of tho ordor dated 14/12/94 in the G.A. the
undertaking directed to be given and the
provicicnal sanction appear to be in order.
Both counpels inform that the applicant has
already given underking and the payment has
aleo beon made. Hence nothing survives in
the Q.A. for decision. O.A. is accordingly
dioposed of. This order is without prejudic:
to future proceedings in thu light of
Suprame Court decision i{f arise.
hol_

Vice~Chairmal

Marber
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(Ssa Rule 1.)

oo Ao NOoiwoo/mgs
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APPLICATION UNDER SECTION 319 OF THR ADMINISTRATIVE TRIBUN AL

ACT, 1985,

3

4{}*

=

APPENDI X. A,

Titla of the Case s Shri D,K.Bhattacharjss sess.. fApplicant

~-VERSU 3.

UﬂiQn of Indig & 2 othera RNy RespondentSo

I N DE X
Sl.No, Description of documentg Page lNos,
ralled upon ' ‘ .
1. Application es00eney 1 - 9
2 MINBXURE «: 1 Judpment and Order |

passed by thae
Ibn'bla Tribungl
on 14,12,1994 eeee 10 « 25

3. AINBXURE « "2 Rapresantation of
the Applicant
dated 18.2,95 to
the Respdt HoeQ eees 26

Signature of the Applicant, :

.Q..‘Q."......000....0.0...QQO.Q......O‘.OO»O....O‘..

For use in Tribunpgl's Offica
Date of Filing
OR

Date of recaipt by
Postal Ragistration ¢ Signature

for RBAGISTRAR

Ll tataTal
(NI

e s 0 e e s e
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IN THE CENTRAL ADMINISTRATIVE TRIBUN AL E

GWAHATI BENCH 5 (UWAHATY

oo Ao NO.........../‘J_QQS. { g f

"BETWEEN

shra 0 Jo Bhattacharjee ... APPLICANT

AND

AN

1. Union of Indla, = represented by the
Sécretary,’ Ministry of Parsonnel,
Publie Grievagnces gnd Pansion,
(Dapartment of Personnael And Iraining)
Govarnment of India s New Delhi;

2. Tha Statas of Tripura, « reprasentad by the »
Chief Secretary to the Governmsnt of Tripura,
Agartalag

3. The Accountant; General,
Tripura & Agartalas

000.00000000000...0. RESPONDMTS.

1. Particularg of the Applicant

I, Name of the Applicant s. Shri D.K,Bhattacharjza

II, Name of Fother t= Lt. D,R,Bhottacharjae
I1I, Age of the fpplicant setbout 60 years
IV, Dasignation gng parti.

Additional Secretary to the

- culars of Offica(Name Goverament of Tripura,

and statlon) in whieh gy.4q Secretariate,
amployed or was last Agartala,
amployed bafore ceasing

to be in servics ° I

cont.....p/2
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V. 0ffice addraess s- Ides not;arise sinee retired
31/7/1993 T

V1, Address for serving

Noticas s

2, Particulars of the

Respondents s

Shri D.X,Bhattacharjee, IAS (raetired)
80, #chaura Road, P.0, Ramnagar, -

PIN = 799 002y District - West Tripora
State of Tripura,

I, Nams of the Respondents s (a) Union of India

II,Name of Father s

111, Age of Respondant s

(b) State of Tripura

(¢) Ths Accountant Ganeral,
Tripura.

Does not arise.

Doag not arise,

IV, Dasignation & Particu.

lars of Office (Name
& Station) in which
employed s

V. Office Addraess s (a)

- (b)

(e)

S -, A
R EXVISN

VI, Address for servicae
of Notice s

Doaes not arisea,

Union of Indig-rapresented by thee
8acratary, Ministry of Personnel,
Publie Grisvagnces and Pension
(Daspartment of Parsonnel and Training)
Govsrnmant of India, New Delhi,

The State of Tripura =

~reprasentad by the-

Chief SBecratary, Government of Tripur
Agartala,

The Accountant General,
Tripura s Agartala.

AS abo ve,

OOHt.......p/S
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3. Particulars of the order

against which the
application is made s

3 3=
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Pursuant to the Judgmsnt and Order

| passaed by the Bbn'bls Tribunsl on
. 14,12, 1994 4in 0.1\0”00151'0/1994, the
- Patitioner submitted an application

4, Subject in brief s (I),

to the Respondent No,2 on 18,2, 1995

for payment of Speclal Pay due tothe
Patitioner for the period he held
"BPostg™" in Schedule-III of the

Indlan Administrative (Pay) Rules, 1954,
but the Respondent No,2 having declined
to raspond such representation and
thereby refusing to pay the Spaecigl Pay
as demandsd, the Petitionsr files the
praesent application for approprigte
direction‘ug;o‘n the Ragpondents,

That, the applicant whils lolding
the post in Tripura Civil Servica
Grade-I was appointsd to the I1,A, Se
Cadre Post on A3/5/1988..... in the
Senior Time Scals of Pay, The Government.
of Tripura granted Speciagl Pay @ Rg. 200/.
per month for tha post held by the
applicant but tha gpplicant could not
get such Special Pay as tha applicant's
basic pay was fixed at tha maximum of
the Senior Tims Scale i,s, Rge 4y 700/,
The Rsspondent No.2,in the mean time,
on 6,4,1987 doubled thas existing rate

cont....p/4



(11),

‘457“

of Specipl Pay subjact to g maximum of
Rs. 500/= par month with effect from

1. 1. 1986,

That, the Respondent No,1 by Notificpe
tion dated 6,8.1993 in 6,8, R,No.535(E) made
Indian Administrative Service (Pay) Pifth
Amendment Rules, 1993 for tha purposs of
amending ths Indian Administrativa Service
(Pay) Rules, 1954 in the following manners

" In the Indian Adninistrative Service

(Pay) Rules, 1954, in Schedule-III

under haading « "B-Posts" earrying pay
in the Sanlor Time Scale of ths Inddan
Adminlstrative Service undsr the State
Governmants including posts carrying
Speclal Pay in gddition to Pay in thas
Time Segle,"

In paragraph (3) se

(a). the first proviso shall be omitteds

(b), in the second proviso ths word -
'further® shall be omittady

And the gald Fifth Amsngmant Rules wps given |
affect to wvith effact from 6,8,1993 most
arbitrarily and capriclously by the Rsspondsnt
No.1 and by giving effact to such amanded
Rules with effsct from 6.8, 1993 instaad of
L. 1.1986 « the date when tha Ravision of Pay
Scales of tha Central Government employeasg
cont...ep/5



(111),
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-l 5 L é §<,
was given affect to, it has caused discrimi.
natory treatment to the I1,A.8,0fficers inclu.
ding the Paetitioner who held such "BuPogta"
in Senlor Timg Scale,

That, the Patitioner filed 0,A.No.131./04
beforae the }bn'b_le Iribunal for quashing
and/or mdifﬂny@endmg the provisions of
the Indian Administrative Servicas (Pay)
Fifth Amendment Rules, 1993 for the purpose
of giving effsct of the amendment with effect
from 1. 1. 1986 = the 'date when the revision
61‘ Pay-scales wara given efrect to and also
for gn order directing the R:spondents to pay

Special Pay @.RSQ 50000/0000;0¢o per month from
13/5/88 to . 1/1/89 N and @ Rs,400/- per mon'{;h

G000 C00000000s00 ([ A A A N R NN NN NN NNX )

from 2/1/89 to 8L3£3088 31/12/1992
applicant which he is entitled to by virtue

of holding the post in A.1,S.Cadre in the
Senfor Time Seile and the Fon'bls Tribungl
disposed of the said O.A, ..A5L../1994 on
14,12, 1994 with tha following direction i

" In tha 1ight of the sbove discussion and
with tha position of law being discussed we |
diraet the applicants to apply to the
appropriate nuthority for payment of the
anount of arrasrs of the spscial pay as
claimed in the respective applications,
The authoritiss concerned may taoke

administrative dacision and pass suitable



MNEX - I,

AINBX = 2,
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orders on thosae gpplications subject to
the second proviso to Rule 3 under the
heading "B.Postsg® in Schedule I1I of the
Indian Administrative (Pay) Rules, 1954
and olipgibility of each of the gpplicants
with reference to the periods for which the
payment 1s claimad. Such application to be
filed within ona month from the date of
recalpt of a‘OOpy of the order, Thae
concarned authority shall dispose of tha
~applications as far as practicable within
3 months from the date of raceipt of ths

same from ths respactive applicants,”

A copy of the Judgment and Order passed by the
Bbn'ble Tribungl on ﬂ§;12.1994 is annexed and
mariced AVNEXURE = 1,

That, in accordance with the Opder passed
by the Ibn'ble Tribunsl (Annexura < 1) the
applicant submitted an application to ths
Respondent No },on 18. 2, 1995 for payment of
ths Special Pay, but such representation has
not besn responded and thereby the Respondant
No.2 has refused to pay the Special Pay as
claimed by the Applicant.

A copy of the said representation submitted
by the applicant on 18.2.1995 i3 annaxed and
marked ANNEXURE . 2,

cont,,.. op/7
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S5, Jurisdiction of fg =
the Tribunagl s The applicant desclarss that the subject
| natter of the patition and provisions

of Rules agalnst which hs wants redressal
is within the jurisdiction of the Tribungl,

6, Linitation s The applicant further ded ares that the
application i1s within the limitation
praseribad in S3c,21 of the Administrative
Tribungl Act, 1085,

7. Facts of the Case s s stated in paragraph 4 and Subeparas
(I) to (IV) thereto,
'I
8. Datails of remedies -
oxhausted s In accordaﬁc'e with the Judgment andg Order
| passed\ by this ibn'ble # Tribunal on
14.12.1994 1n 0,4,Fo,,35)../1994, the
Applicant submitted an application on
18,2,1995 vide Annemre -‘ 2 to ths Resxv)dt'
No.2, but without any responss, |

9. Matters not previ. That, the Petitionsr filed I =3
ously filed or pendirig of 1994 for grant of Speeigl Pay
bafors any other. Court t and such case hag baen disposed of

by the Ibn'ble Tribunsl on 14, 12,04
(Annaxure - 1) and accordingly
having not recsivad any reply to

his representation dated 18.3:2.95
(Annaxure - 2) the Petitioner. e

files the prasent petition,
cont....p/8
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10, Rellefs sought s In view of tha fgots maentioned in the

(&)o

foragoing paragraphs, the Patitionsr prays
for the following reliefs

_for gn order directing the Resi)ondent;s
to implement the Judgment and Order of the
n'ble Tribunal Dated 14,12.1994 in O, A
No.151/1994 and to pay Special Pay @ Rs,500/-
per month from 13,5,1988 to 1,141989 which he
is entitled to by virtus of his lolding the
post of Joint Secretary during the sald perfod
‘and also @ Rs,400/=- per month from 2,1, 1989
to 31.12,1992 by virtue of his holding the
post of Cozﬁamissﬁonexjho;‘maxes and Bxcise and
Direcfor of Information, Cultural Affairs &

Tourism - both under the Government of Tripura;

(b)e other reliefs which the Applicant 1s entitled

to under the Law and the equity.

Interim Order, Af any, prayed for s« NIL,

cont,... «ep/®



11. Particulars of Postal Ordsr/Bank Draft in raespaect of

the Application Fee s

1,
11,
111,

Iv,

Number of Indian Postal Order s § 67 3/6/56  of Rs450/=.
Nama of the Issuing Post Office %0744/@/
Dats of issue of the Postal Order s 677) -

Pogt Offica at which payable Guwahatl.

12, List of Enclostraeg s

(2).

(3).
(4),

Copy of the Judgment and Order passed by the
Ibn'ble Tribunal on 14,12.1994 in 0,2, 153}../1994.

Copy of the repraesentation submitted by tha
dpplicant on 18,2,1995 ,

Vokalatnama.

Postal order for Rs,50/- )7 No..?f.a.z /G.Z.....

VERIFICATION

I, shri D.K.B hai'taeharjeeS/o. Lt.D. R, Bhattacharje

agsd about 60 years, retired from Govarnment sarvice as a mambar .

of 148, resident of - 80 4khgurg Road, P.0.Ramnagar, FIN 799 002,
District « West Tripura s State of Iripura,

do hereby verify that the contents of peragraphs 4, 4(1), 4(11),

4(IV), 7, 8 and 9 are true to my persongl knowledge and the rest

of the forsgoing applioationl are my humble submiszion gnd prayar

and that I have not supprassed any material fact,

~ - ’\
b PIAD - Aaaman - Mo,
Dated § 7L&__mmm
. Signature of the Applicant.

Place
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CENTRAL £ INTSTRATIVE TRIBUNAL, GUJAHAT ] BINCH

Dete of GLrdey ¢ This the 14th Day of Decembe r,19946.

Justice Shri m.c.‘hathBfl,ViCC"vhuilucﬁ.

Shri G.L.Senglyines Member (Administratlve)

0,A.Nc.30/34

shri S.K.Gengull . . « Hhpplicent
Union of Indie ¢ Ore. .« o o Respondents.

0.A.N0.149/94

Shri S.N. Gupte .« o o Applicant i
- Js -
Union of Indie & Orse .« o o Respondents.
) 0.A.No.150/94 '
Shri Chidunahda Bardhan . . » Applicent
Union of Indie d 0rs. .« o o Re;pondents.
oo ama 10
Shri D.K.Bhatta:harjﬁe .+ o+ Applicant -
- \15 o !
‘Union of lndia & Dgs. . . s Resppndents.
T T ) }
(1, A No.152/94
@ .
Shri Naresh Chandra Deb . . o Applicant
Union of India & Ora, v e Respondents.
0,4,N0,153/94
ghri Sukhendu B{kash Sen . . . Applicant
Union of Indis & Orse o« o o Respondents

fFor the Applicants 1 Shri S.Roy, Advocate in ell the
applications. :

For the Respondents & mr G, Sarma,Addl.C.G.S.C in all the
applications.
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/o "ORDER
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CHAUDHARL 3, (V.C)

ALl the ebove applicstions involve same:questions
and the facte ere sleo c¢imiler, hence these zre being .
disposed of by thiec common'order;
2, All the eix epplicents are retireg 145 officers.,
Their grievence is that they have been'Qeni~: special péy
from the date of tneip respective appointmznts to~the cadre
Eost in the seript time stale in the IAS till the date of

their retirement end that that action of the respondents

is illegal end has ceused great hardship tc them,

3 Rpplicant in 0.AR.90/94 Shri S.N.Gznzuli claims

~special pay at the rate of R,400/~ per month from 19,5.58

to 31.10.91 on vhich date he retired. The‘a;pliﬁant in
0.0 140/04 elrime eneninl nav a2t the ra-te. ¢ %.500/-per
month for two perioia namely, 16,5.67 to 13.2.68 and from
7.1.94 t0‘25,2¢9& aqd at the rate of %&,400/«per month for
t he pefiod Ftom 20,8.88 to 6.1.94 (The learned counsel for
the applicant states that this is the correct claim and
there is gome efror in that rQSpect in prayer clause=b).,

The applicant retired on 28,2.34. The applicant in 0.4,

150/94 Shri C.N.Bardhan claims special pay at the rate

. of #,500/= per mdﬁthvf#om 18,3.,30 to 31.7.,30 end 4,111,917 to

12,5.93 end at the rate of #,400/=per month from 1.8,92

to 3.11.91 and 13.5,93 to 5.,8,93, He retired on 31.3.94,
The applicant in D»A,151/9a Shri D.K.Bhattachérjee claims
special pdy st the rate of R,500/-per month from 13.5.88 to

1.1.89 and st the rate of R,400/=per month from 2.1.89 to

oy

ZZ\‘? contdeee 3/9
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314¢12.,92, He retired From setvice on 31.7.93, The applicant

in 0.,4,152/54 Shri Ngresh Chandie Deb clein: special pay ot

the rate of t,400/mper month from 22.8,B88 to 31,5,90 and at

the rate of f5,500/wpet manth from 1,6,90 to 28,2,92, He

retired from service on 28,2.92, The applinant in 0.A.153/9a,

Shri Sukhendu Bikesh Sen claims special pey et the rate of

fs.300/per mopth From 5,7.84 tb 27412,88 and from 18,4,90 to

31.2.92 and &t the rate of &,400/=per month from 28.12.88 to

17.4,90, Shii S.Nilisngull wvas appointed tc the 1AS cadre post

on 19.8,88, &hri s,NaGubt; was sppointed to the IAS cadre

post on 15,5,87, Shri C,N,Bardhan on 18.3.53, Shri D.K,

Bhattacharjee on 13.5.868, Shri N.C.Deb on 22.8.88 end Shri

S.B.5en wvas mppbinted to the IAS cadre post on 5,7.88, The

«applicants on appointment in the IAS cadre post were fixed

in the senior time scale bf #.,3200-15th and 26th=100-3700-125~

¢ ; '. - g

ey (W

namely .4700/=.

VoL ot xr i oon o tne mexarom oof tnel szel:s

4, Claysé 2 undey the heading "B - Posts tarrying pay

in the sehidy time qmalg.OF the Indian Adminiétrative Service

under the Stote Gavernments including posts carrying special

pay in addition tu pdy in the time scale" in Schedule 1II of

the Indian Admiqig@ratiue Seérvice(Pay) Rules 1954, provides ¢

W(2) The State Government gonaernsd
ghall Eé competent to grent. 8 epecial
Ba{ for any of thg posts specified in
this part of the Schedulg elther indiw
vidually ot with referance to a group
of class of such posts 8
{3)The amount of any special pay which
may be ssnctioned by the SGtate Govern-
ments under & tlause (2) shall be K.200,
'{?.300' R, 400, R,450 or RMSOO ag may,
from time to time, be determined by

theg State Government conéerned 8 shall

Provided that pay plq? special pay
not exteed the maximum uf the pay scale
to which special pay is sttached 3

R
,,
A
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‘clause & undel unc needing BerOsle Cerlying pé; an Vhe <if

‘Govetnment of Indig, Ninlstry of Personnel, Public Grievences
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- ¢ ' ) '
= Provided further thst the pay in Selection.
Grade together with special pay chall
not exceed K,6150 pcr month,"

L

We arec concerned with the first proviso o#~the cleyse 3 uvhich
provides that the pay shall not exceed meximum of the pay
‘together witn the special pays Rs stéted earlier the pey is

K t700/« maximum and the epplicante went the speciel pay as
cleimed by them to be added thereto wvithin the limit of R,6150/~
per month under the segond proviso. | ‘
5 The filing of the application has presumably been
occesioned by reason of the Indian ARdministrative SerQice(Pay)
5th Amendment Rules 1993 which came into force from 6.8,93
(Annexure 74 in O.A.QD/BA).Améndngigzies have been made by
the Central Government after consultation uwith the State
Governmnents concerned in e;ercise of.the pouers tonferred by

sub-section(1) of Section 3 of the All India Services Act

1951 (61 to 1951). These rules omit the rirst'ptoviso to

..
LN

time etc. in Schedule 111 af the Indian Admznistrative Service

(Pay) Rules, 1954, Thé word 'further' is ommitted from the

) ‘
second proviso, Pribr thereto the position vas that by virtue
of the first ptoviso of clause 3 special pay vas not paid.

The res pondent Na.1 have produced & circular issued by the

and Pensions (Depaftmént of Personnel & Training) bearing
No,11030/73/87~A16(11)‘dated 21.1.88 (Annexure R=1 in 0.A.
90/94) s However, we find that to be not relevant for the
question on hand as it relates to persdnal pay and not to
special pay. In the rgspective written statements filed by
Union of Indié: it is contended that the‘abplicants (in

respective oaseé) were not eligible to draw any special pay

con‘td. e 5/9
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in viecuw of the limitation placed hy first proviso to clause 3
montioned above, ﬁt {s gléo contended by respondent Nof
that the rationalp behind thet restriction ef fpctive from

1.1.66 subsequent to the recommendations of fnurth Centreal

" Pay Commigeion wse to ensure that officers in thege gredes

(i.e. senior time gcdle and JAG of the 1AS) uho vere drawing
cprcial pay did Mot drew more pay than the officers who uere
in the respective hipher graces but were not in receipt of

any special pay. The dispensation in the Seclection Grade

of the IAS to 2llow pey and special pay upto R, 6150/ = in

the revised pay scsles as per the second proviso to clause 3
has been ip exislance so as to maintain an inter service
parlty with the post of 0I1G in IPS which is @ super time scsle

of this setuice whose pey scale is K. §100-6150/=. This

However does Ry nudp Taenn G Shngownteoone ST S £

under considerat lon, Since uﬁtil the Firth“gmendment of the

.- Rules an;esaid the ptOV1sion yas to limit the pay to the

maxxmuh of the mual@ and spec;al pay was hot to be paid the
appliuante had b bbeasion to detand the safiB, The fi?hh
amendment Ru%ea camg into force aftey ﬁpplibahts éxtopt tuo
applicants in b, As149/94 ($.N.Cupta) and in u.n.150/9a.(c N,
Bardhan) had felireds The epplicants contend that the ‘
beriefit of the fifth amendment Rules 1993 should also be
e#t?ﬁdeﬂ L them erd they should be patd the arrears for
the perlpds for whith they have claimed the special psy

in the respective applications by applying those rules, It

Ls contandwd hw {3 no) tnat although the rules have not

 been made exprvamly applicable tntroepectivply the benefit

thereof gannu£ be denled to those 1AS ofrirers vho had

gontdees 6/«
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221fetired -ricr Lo the date of the arendment liey 648,93

‘which rey be dueeribud gs cut off date, it i e cubmitted
Lhict there ie no x'gll‘c.‘mlity for oifferentieting between

~the officers vho retiped pricr to the-cut off date end
those whic retixad thereafter, that the officere uho ret ired
esrlier end the offlcets who aré in gervice aftar tha cut

Coff dete fern e hOh1QEﬁHDUS group halding the eane po st and
cennot be divided 1mtgrclaasaa artificially, that meking
the ameédad tules prpapactive in operastion hac resulted in:
diecrimination being ceused to thoee officers who have
retired pricr to the cut off date like the applicants
except tuwo, In this connection relience is placad on a
decision of the Contfa} Administrative Tribungl, Chanai garh
Seach sn Lhe tese pf Pritem uingh ~vs= Union of India & Ore,

i . arnis O Covinpraniina redity ) -
seportes in A15L) 1990(2) (CAT) 58, In that czse constitutionsl

. . . e N .
- - . . : . X — % e P N . R X . e . -5
voru ' FE oAV vl CLE et i = ot W R

of special ﬁay‘in the casb of 1AS officers in the Time
Scale of Quniof'Adanistratiua Grede as contained in Rule 9
clause 3 of the amended Pay Rules was challengeds It wvase
held that spparsntly there 46 no raticnel basis for

dif ferentiating between officers who are in the senior
time scale/junior administrative grade and officers who are
in the selection grade of 1AS in the metter of specisl pay

and thus the proviseion (Rule 9 clause 3) violatesdoctrine

of equality enshrined in Articles 14 and 16 of the

Constitution, It uwas obgerved thusi= .

"Hencg in order to ensure equality of
tragt Mant between two sets of of ficers,
the first proviso to clause (3) of
Schudulamlll of Pay Rules under the
eadlng "BuPosts carryind“ia_thn_ssnicr§4V7 w
PRV TN 3 1) scale of 1AS '
«acu o-oF-+45 under the Stete Govern enta
stc, including posts carrying specigl
pay in addition to pay in the time scale
&s gmendud by Rute_9—of-the-Reytgmended)-

1 w%z‘u«qihwume-;g S

g e
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T Pule & ol the P;;(amehdﬂﬂ) Ruler, gehnol

begsutlgy inbu and is lisble to be quathad
h@inq violétive of Atticle 14 and 16 of
v the Constitution" ¢ (e 24)

Congistently witr thess findinge folloving order vet pgssed
referring ta the Fgy Hulee as exieted prior te the Fifth
‘ hmendrment introduced on 648,933

"The gréngment to Scheduleelll to Pay
Rules undey the heading "B=Posts carrying
pey ip the senior time scele of the 1AS
g the Stete Governments including
pott b ga;;ying specisl pay in aeddition to
pey zhp tim cale a8 per rule § of the
ambrnad Pay Ryles" é gUaahad to the
axtent provieighal) féteto lays doun thet
thv pey plue specisl pay shall npt exceed
the paximum of the pay scele to which'
the zpﬂcial pay is attachod¥ at bheing
di;rg;minatoxy and ultra vires of Articles
14 end 16 of the Constitution, In other
wordp tha spacial pay atteched tg s post
" sh ali faid to the IAS officer in.
adaii ion the pey in the senigt time
scalu/1un10r administrative nrath, Hapever,
~ coo o Ahe gl e 6t
¢ \a) ftmll xar 1n unatfectada { fane. 1)

6o This decjeion wes réndered on 20,3.89. Apperently
amendment uwag introduced thareafter by the Fgfth Amendment
Rules 19§3'From 6:8.93. The emendments are in tune with
this decision. At pegards this decision the respondent No.l
submit in their written ststement that the respondents

\ heve filed an 6LP against the judgment in thé Supreme
Lourt which has buen admitted in September 1989, However
no stay of the .jwplementstion of éhe"t{bunal's judgment
wes grantedg‘iith ths result the ceiling was not applied
in the case of the applicents (in that cass) and}their
pey and spiciasl pry together was allowed tovaxcasd the
maiimum of @he té%nﬂb%$V@-ﬂpY scales in which they

uére placed on provisionsl besis, subject to the

dﬂntdQ0¢Q~8/‘
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opined thet if Considered necessary the benefit of t he said
Juczment may be extended to all by teking adminictrative ; .
decleion in that pehalf, yet no such decision has been te#eh

by t=e Government so as to extend tre same benefit to thej L

perz 1 of the wrilten statement’ the respendent Ko,1 have

stzted as follous

However except the c¢optention es regards prospective operation

of the Fifth Amépdment Rules as made ebpve the othe}

f.:.m:s.»msmm:mn;@ﬂ;«s:mmmmmﬁmmmwm‘ s
% ‘

9,

firzl cutecome of the SUP, The recpendents hévs further stéted

ttoin e related reference made to the Union Ministry of

» that Ffiinistry opined that the CaTte judgmnnt=$ay be i

irzlemented in respect of thae eppliceate only end 3f considered
necessery, it may Le extended to 81l by teking edministratiue
decicion in Lhie behelf, The languece of the peragreph ie not
clezr, In the comtﬁxt the reference zppears to be made to

he asplicante in the tuo cases before the Chandigerk Benéh
decicZec on 20,3.B9 (Pritam Singhg,case) (supra), Even t hough

acccrding to fha Written stetement tne Ministry of Law had

et mer Y eanbe . TE je clen rrrtincnt tr oant that in

"In the -meanuvhile, Government of India
suo motu initiated action to consider
changes in the Pay Rules so as to
titigate the genuine grievances of the
pramoted officers to the maximum (.
extent possible, As a result, it was
decided that since the said ceiling
had been working mainly against the
interests of the promoted officers,
this ceiling need not be continued in
the Pay Rules. Accordingly,notifications|:
were issued on 5.8,93 to do away uith
the said ceiling from the pay Rules
for the three All India Services, As
per the general principles of financial
propriety, houever, thess amendments
wWere made prospective in nature =
making them effective from the date of :

~ their publication in the Official :
Gazette viz, 6.8,93,1 i ‘

—

1 : ¥
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in the case of ALl

v . .
contentions raised hy bhe regpondent Nol which We have
cet out ebove du not notkesarily run counter Lo Lhe contentions

of the applizente, Ve Fully sgree vith the vieu taken by

the Chandigach Eench in Pritem Singh's cese and the reasons

adopted in suppotti {rcreof. It is therefore not necessary

to enter into ahy frpsh discussion of all those poxnts

which were considered in that judgment, With rappect, therefore

ve follow the said judgment apd in our opinion it equally

applies to the present gpplicants.
T Houeuver, Lhc quest ion as to uhethur benefit cen be

given retrospestively prior tp 6.8.,23 needs to be dealt uith.

In put vieu the‘pdﬁitioh of the officers as wah prior to
5.8,93 and of those vho continpe to hold the 1A posts after

that date would not be diffetent, The Firth Amendment Rules

R N R T j?hrra]isino the existing rules which

are v

placed restraint ob eligibility fot special pays in vhie ,

connection & referencs to the decision of the supreme Court

India Reserve Bank Retired Officers

Association =ve= Union of Inhdia, AIR 1992 s.C, 767 would be

in that decision the decision of the Supreme
ia, ‘AIR 1963

apt to be made.
Court in 0,5.Makata and Orse =VS~ Union of Ind

§,C 130 hes been noticed to and it is obsarved (in para 10)

as follous !

"Nakara 8 judgment (AIR 1983 SC 130)
has itself draun 8 distxnctlon between
BN gxisting scheme and a8 new scheme,
here an xisting scHeme is reVised :

or 1iberalised all those who are
overned by the sajid scheme must

fve the benefit aof such

rav sion of libatalisation~and if the

State desires to geny it to a group
ereof, it myet 3pat1fz ite aptis

on the touchstone of islw 1¢ and

¥ must shou that 8 ceftain ?aoupllibera ﬁ
-

af rev

denied the hehefit 0
raason .and not

1isation on aound

N
s

€
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: ce
grzirely on t he whim and caprice aof the {
tegtes THE underlying prlnciple ig that l

wnan the gLote decides to revise &3
Jiperalise 80 existing pension gehere
,nAth g vieu toO augmentihg the sociel
genurdty coOveT granted to pvnsxoncr,, it
cennat ordxnlely grant the penefit to
¢ section of the pensioners gnd deNy the !
game LO others by grauing on artificiel -
cut off line which cannot be justlfied
or rational ground and 1% whally URSONAES™ -
tes with the object 1ntrndtd to te !

l
!
t
gohi eved.“ #
.
As seen garlies $he Fifth Amendment qules are in the nature !

1

i

of revising and libp:alising the old provision which placed

2 rest:iption ofi the mayimum of pay plus gpecial p8Y» The

yritten gt atemens of reeﬂandent No.1 does not set out hny ,

rational pasis fOF confersing the penefit of relaxation | (

(subject tO ond proviso to clause 2 in 111rd Schedule of

Pay Ruieé,quoted above) prospectively from o 8.93. Indeed

. p - e Tymteld P e = . .ot
T Sy spo W ooncy hoted umwe,: t &k Phig oow-t

nave been libctaliﬁed irn order to mitigaté the genuide

grievances of the promoted officers to the maximum extent

possible and that event the Ministry of Law had opined t hat

the penef it may be extended 10 all by taking admxnlstratiue

decia&un in that pehalf although no opinion seems to have

been exptessﬁd”that jt may be done sO retrospectiVely.

Houevef the use of expression ngllh is capable of tekin?

in 18 T evirn Lhose offlcers yho have retired pribr to

6. 6493 Thi no#mal.rule that @ fiscal jegislation would

rdinarily operate prospectively unless spec;fically maJe

appllcablv xetrospectively would not  be applicable in

e ‘rules in questlon which are more in the

1ight of a decision of

respect af th

nature of 8 chigy decision in the

the Tg}bunal, {hus there 8ppears no reason to take 8

R i
. e
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different view than teken by the Chandigarhzsench and on

e 0
[

parity of reasoning the ratio can be sp-lied to officers

who retired prior to 6.8.93 as they can be described as
similgrly ¢ituated persons, Houever the observations of

the Supreme Court in Reéerve Bank Retired Officers Association's

case (supre) in para 10 once again have to be noticed uhere

S .
BT TR T R
%&‘kadﬂﬁ, P e

[ g

it is said thus‘: IR
ngut when an employer introduces an
entirely new scheme which has no
connection with the existing scheme,
different considerations enter the
decision making process. One such
consideration may be the finalcial
implications of the scheme and the
oxtent of capecity of the employer
to bear the burden. Keeping in vieu
its capacity to absorb the financial i
burden that the scheme would throu,
the employer would have to decide
upon the extent of epplicability to
the scheme, That is why in Nakara's
~ose this Court dreuv & distinction
Leupen confinoznce of @n existing
scheme in its liberalised form and
introduction of a wholly new scheme; |
o in the case of the former all the
S e pensionershhgd,qAright to pension on
' a - uniform basis and any division which’ E
classified them into two groups by i
introducing a cut off date would ol
ordinarily viclate the-principle of '%}
equality in treatment unless there is i
|
{
}
t
?

a strong rationale discernible for
so doing and the eame can be supported
on the ground that it uill subserve
the object sought to be achieved.But
in the case of a neu scheme, in respect ||
whereof the retired employees have -
no vested right, the employeer can
T restrict the same t0 certain class
ey - of retirees, having regard to the
© fpact situation in which it came to
be introducedsthe extent of additional .
financial!burdentthat it will throw,
the capacity of the employer:to bear
the same, the feasibility of extending
_ the scheme toO all retirees regardless
IR : of the dates of thair retirement, the
availability of records of every
retiree, etc. etc."”

TR RARKT VTR T

8. On the touchstone of these guidelinesin our opinion
the Fifth Amendment_BULééfﬁgﬁgbgo be extended to pre 6.8.93

retirees as these are in the nature of continuance of the

1

contdees 12/%
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existing rule under which specisl pey wves payeble in &
liberglised form ancd il is not as if for the Firet time

specizl psy hes been introduced by the Amendmeni rulecs,

In thet view of the matter the retired IARS officere have tco

be trested to have ¢ right to receive the special pay
vithin the limit sot in second proviso. Any classificeztion
of the officers into tuo groups by reference to the dzte of

publicetion uf Amendment Rules 1993 particularly as the

_ object to be achieved by the amendment is to mitigate the

geauine grievancg¢of promoted officers would be diﬁcriminaiigaﬁ
The grievance can not be 6nly of officers who happen to be
in service on 6,8,93 or thereafter. There is no discernible

1

retionele in purporting to do so.

é. _ An the written statement the respondent No.1 have

4 PP ST | , - IR A PR e e " P L . f £ . . s
T ARV v ) [PRRAN ‘.;f:‘.rvt e N .‘,—‘.-"\..'.‘}.'_‘ L et Lt N

propriety, amendments were made prospective in nature making‘
them effective from the date of their publication in the
officizl Gazettee viz. 6.8,93. The respondents also seek
to justify the prospective opsration of the rules by
contending that the rationale behind the restriction uas
to ensurs that officers in these grades who are drawving
special pay do not draw more pay than the officers who ére
in the respective higher grades but arse not in faceipt of
special pay. This according to respondent No.1 is aimed

at maintaining parity with the post of DIG in the IPS
which is a supsr time scale of this service anﬁ vhose pay

is $.5100-6150/Q. Although the said respondents concede

7o -V S
" that ths agpplicants continued teo hold supi;rtime scale

which carried the special pay but contend that they wers

net entitled to draw the special pay in vieuw of the fact

— contdesss 13/~
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thét Lheiy pey &n bhe senior timu wcelé uae fixed gt the
maximum'of the gﬂfdn, vize k,4700/=. Tho said respondent s

gl50 GXPIEES the apprehension thet LfF -the amended rules areé

applied to the epplicents then it would be open gnd &anc

other promotéd pfficers may elso step in for grant of

similer benefils on one pratext or the othar, We find no

force in sny of thoee contentions. In edvencing these

contentions the vespondents ere trying to compere® the

position of applicente vith officers in other services\
overlooking thet inn saying SO they are admitting thst as

petuesen the samé sat of officers, namely, 1AS, they &ré !
forming tuo‘groups and ara tresting them unequally. Moreovers |
{f the relaxation wa® thought necessary to be made even o

v et e mem 1T

eftesr yevdielono b ST oo e R

there would bé & st ronger reason to dc so in reépect of

those who retired prio’ to 6.8,93 whose pre revised pay i
scale vac not compagable with the revised scale, Tha Rules %
do not contaln any fndicetion that these were intended to be o
mad o prospactiva Ln operétion to avoid similar claim fyom
officers who belong to other services. Under the circumstences
no question of'fimancial propriety can arise as contsnded

by the respondentm. How the grievance of the officers K
from the other sapvices, if any, ahoylﬁ be dealt with. , i
is a mattar for theg Cantral Govarnment to tackle 2
indapendantly and that cannot justify giving discrimina-

tory treatment Lo the same homogenaous class of officers

by bringﬁmq aghoul an artificial division bstween them

rasulting in violation of principle ofbequality.

contdeces 01'4/"
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Hence we reject the eébzve contentions o
i, b\luf\-ﬁ‘/
10.- We therefoze »old theat the rr'trtevan canteined

in the first previec tc clause 3 under the heeding "B-Foels
etc,! in smhadulé‘lll of the Indien Administretive Service
(Pey Rules) 1994 wee not applicable to the applicants and
they are entitled to clzim the special pay for the periode
mentioned by them_suhjsct to the qualifications.ﬁirstly,
that at the matetisl time they should have been holding the
post in the grade whicnh attracted payment of special pay
under the IAS(Pay) Ruless 1954 and,secondly,subjcqt to the
second proviso tp cleuse 3 restricting the maximunm éi—é.
6150/- per month, The consequential payment of arrears
can be made prouvisicnzily subject to the result of the
SLP pending in the Supreme Court against the decision of
st navh bentk oo Priten Sororle cene &0 e Boo
in the case of éppiicants in the two cases before the
Chandigarh Benth, Neeéless to say that the dec;sion of the
Supreme Cpurt in thst SLP shouia also govern the cases of
the present applicants. Houever in the absence BF an& order
of stay granted in that SLP we see no reason as to why the
respondents should not consider the claim of the'applicants
and allow the same provisionally at this stage. :
1. The difficulty that houever arises in our way to
graqt relief in above termszgy feason of the Fact that the
applicants have apprcached this Tribunal uithout first

approaching the respendents with their cleim for payment

of the specigl pay in view of the Fifth Anendment Rules,

If even thereafter inspite of the decismon of the Chandigarh

, . o L . 5 _
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12, ‘Mr Sarma, the learned Addl.C.GeSe C for the

Bench and the opinion of the Lev Ministry as indicated 1in
ihe uritten stetement the rcspondents vere to refuse to
grant them thb peyment then that would heve zfforded the
applicante & cause of ection to epproach this Tribhungl for

suitable relief, On the present frame of the epplicaticns

_all that can be done is toO declere what the pcsition of lau

is releting to the claim of the applicants, The entire
exercicse of hearing thus turned to be more of aczademic nature
which houever became ineviteble as respondent Nol.1 have
asserted in the written st stement that the Fifth Amendment
Rules are proepectxve in nature effective frcrx 6.6.93.
Moreover in the absence of the legal position being clarified
by us if the applicants were to apply to the austhorities

concerned that uas most likely to be re]ecte‘ in vieu of

" Lhe stand taken by Lhe responGent hodi in trne written stealemenit o

We therefore thought that in order to secure the ends of ;
justice it was nevesaary for us to express ourl opinicn.on .

the correct position of the lay rather than.require the

B

applicants first to apply to the respondents and thereafter

again approach the Tribunal if their prayer was refused.

respondents sybmitted that the reliefs claimed are barred

by limitation and on that ground the application should be
rejected, Mr Roy on the other hand submitted that the
applications have been filed in view of the amendment of

the Rules made on 6.6.93 and therefore the bar of limitation
doeg not arise. In the circumétances of the case we are not
inclined te hold that the cleim is ‘barred by time'and in

any event we are inclined to condone the delay in the
L

interest of justice.

é;/t;*’ o - contde.. 16/=




AXN ExRE — 2

To

The Chigf Secretary to the

Gove

Agar}

rnment of Tripura,

Skbject 3= Grant of Special Pay to 1AS Officer
regarding of restriction on pay plus
Special Pay not exceeding the maximum
of the Scale,

Sir,

I had made an applicétion to the Secretary,
Appointment & Services Department on 31.,7.92 ~

prayin? for grant of Special Pay to me for holdin
lowing posts for the duration noted agains

the fo

each, in view of the decision of C,A.T. (Chandigarh
Bench decision in OA No.369 CH of 1987 (Pritam

Singh Vs, Union of India

) «A copy of the said

application is enclosed for ready reference :

Name of posts

Joint Secretary

Commissioner of Taxes/

Directar, ICAT,

as per the Not

-

Duration of holding the posts -

13,5,88 to 1,1.89 |
Special pay @ f5.500/« P.M,

2,1,89 to 31,12,92

@ %,400/- P.M.

ove,

But unfortunately the same was not sanctioned to me,

Finding no other alternative, I made
an application to the Central Administrative

Guwahati being Case No,0A/151

Tribunal,

/94 for a.decision

regarding payment of special pay as aforesaid,

The Central Administrative Tribuna, Guwahati has

upheld my claim and directed me to applz to you
f th

for payment of the amount of arears o

e special

pay as claimed by mé, An extract from the decision
of the Central Administrative Tribunal Guwahati
is enclosed herewith for ready reference,

I shall be extremel
ments are made to
to me within the period of 3 m

by the Tribubal.

Cfxﬁﬁblo }= As stated,

Dated,Agartala, the
18th February,1995,

Yy grateful if arrange=-
pay the arears of Special pay
onths as stipulated

Yours faithfully,
Y b,

( D.K.Bhattacharya )
Rtd.Addl,Secretary,

. . &
These posts carried Special ga{ @5°W°°4??§%\
ification issued by the State R

“

{



