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Order of the Tribunal
10.3020Q0 Mr.S.’Sarma learned counsel submits
that he may be allowed to file objection/
reply. |

List for consideration of Admission
on 24+3+2000.

Mr.Sarma learned counsel may file
objection, if desire, with copy to the
other counsel.
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24,3.00 Divisdon Bench is not awaailable.
Case is adjourned to 2.5.00 for hearinge.
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Heard Mr.A.Deb Roy, learned Sr.
CeGe3eCe for the Review Petitioner

at some length and also Mr.S3,5ama
jearned counsel for the respondents/ ...
applicant,

Review Application is dismissed by
reagsoned order kx in separate sheets.
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Sshri S. Sarma, Advocate.
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_ADVOCATE FOR THE
RESPONDENTS

THE HON'BLE MR JUSTICE D.N.CHOWDHURY, VICE CHAIRMAN.

THE HON'BLE MR K.K.SHARMA, ADMINISTRATIVE MEMBER.

1. Whether Reporters of local papers may be allOWed to see the e
Judgment ?

2. To be referred to the Reporter or not ? 7=5

3. Whether their Lordships wish to see the fair copy of the Yes
judgment ? ,

4. Whether the judgment is to be circulated to the other Benches ? y.f,

,Judgment’delivered'by Hon'ble Vice-Chairman.



' CENTRAL ADMINISTRATIVE TRIBUNAL, GUWAHATI BENCH.
review Application No. 15 of 1999 (In 0.A.15/95)

pate of order : This the 22nd Day of January, 2001. -

The Hon'ble Mr Justice D.N.Chowdhury,Vice-Chairman.

Tﬁe Hon'ble Mr K.K.Sharﬁa. administrative Member.

Union of India & Others A « » o Petitioner
By Shri A.Deb Roy, Sr.C.G.S.C.

- Versus - .
Shri Ibcbi Singh - . .Opposite partye.

By Advocate Sri S.Sarma.

ORDER_

CHOWDHURY J.(V.C)

This is an application under Section 22(3) (£f) of the
administrative Tribunals Act 1985 praying for review of the -
judgment and order dated 20.1.1999 passéd by this Tribunal
in 0.A.15/95. The opposite party/applicant submitted an
application under Section 19 of’ihe Administrative Tribunals
Act 1985 praying inter alia for a dirsction on the respondents
to assign the applicant 1984 as his year of allotment and
place hih.just above the respondent No.5. The aforementioned
O.A was adjudicated‘upon and diSpo;ed of by the Tribunal
on 20.1.1999 with a direction on the respondents for dllotiné
the year of allotment earlier than 1986 and to comput:._e the
cadre strength of the promotional quota after giving depﬁtation
reserve quota and to provide the benefit of promotional éuota

‘to the applicant in the manner he was entitled to. The
Tribunal conéideriqg the facts and circumstances set out iﬂ
the pleadings and taking note of the relevant rule,more
particularly suﬁ-rnle 2 of Rule 4 of IFS Cadre Rules foﬁnd
that the rule of Triennial Cadre Review of the cadre strength

is mandatory in nature and for that purpose referred to the




© judgment rendered by the Brnakulam Bench in 0.A.138/91

]
decision of the Ernakulam Bench of the Tribunal in the
case of Jacob p.Thomas VS, Union of Inéia & Ors..repcrted

in SLJ (CAT) 1992 (3) 85. The Tribunal also relying upon

' the decision of the Calcutta and Jabalpur Bench of the

Tribunal and cn the facte and circumstances of the case

: also expressed opinion that a deputaticn reserve quota
- were to belccmputed £or the purpose of determining the
strength cf the. promotion quota. The Union of India hence

: preferred this Review Applicatlon w1th a petition for

condonation of delay.‘The delay was ccndoned in a separate

‘MI3c;Petition. This review applicaticn has been filed

'7’questioning the legality of 1nterpretatlon of ‘the cadre

rules by the Bench. the correctness of the inferences
drawn in the light of the decision of the Ernaknlam Bench i-
of ‘the Tribunab in Jaceb P-Thcmas (supra) The counsel

for the petltiOner»submitted that\the aforementioned

' decision is not a good law and the Apex Court expressed -

itsfmisgivings. The. learned counsel submitted that the,

. was challenged by the Unicn of India by way of a SLP,
fwhich was ncmbered .as SLP(Civil) No.432 cf 1993 and the
: Hon ‘ble bupreme COurt in its order dated 14.7.1994

'expressed its fervid reservation as to the correctness

of the view taken by the Tribunal in the matter. However.

-since the reSpondent has retired on 28.2.94, the Hon'ble

Supreme Court refrained from going into the merit of the.
matter leaving the,Union of India to agitate the question

of law in some appropriate proceeding in future. Mr A.Deb

:'Roy.learned Sr L .G.5.C pext submitted that the claimﬁcf
.the applicant for computaﬁicn of promotion vacancy by taking
- into eccountvscate,eeputation reserve was not pleaded in the

- .original Application and even otherwise the aforement ioned

claim was patencly'time barred in view of the judgment -

AN
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-

rendered by the Chandigarh Bench of the Tribunai in C.A.

1122—HR cf 1996, Vlnod Kumar Jhanjhria vS. Union of Inida

& Ors. disposed of on 14.10 97. Mr beb ROy also referred

to the decision of the Supreme Court in Givil Appeal Nc.

"2370-2371 of 1987, K.J.Singh V8. State of Manipur and
others diamissed and diSposed of by the Supreme Court’ on
8.2.1995 refusing to interfere in the decision of the
Tribunal re3@cting the claim of those applicants there for

antidating the year of allotment.

. : o, 7
2. We have heard the 1earned counsel for the petitioner

"aswell as Mr S.Sarma, learned counsel appearing for the
opposite party at length but we do not £ind any scope for
‘exercising the power‘conferred on the Tribunal under

,Section 22(3)'(f)‘of the act. ‘The procedure and powers of

the Tr1buna1 are indicated at Section 22 Sub-section 3.

of Section 22 provides that a Tribunal shall have. for the

- purpose of (discharging its functions under this aAct, the‘

same powers as- are vested in a Civil Court.under the Code
of Civil Procedure.l 1908 (5 of 1908), while trying a suit. '

in respect of the matters enumerated in clause (ai to (1)

of sub-section 3. Under sub-section 3(f) of Section 22 the
Tribunal is vested with the power of reviewing its deciSion.

The power of review of the Tribunal is therefore, not

ebsolute or unfettered. It is restricted to the powers

conferred to the same powers as are vested in the Civil
Court under the Code of Civil procedure. The power of the

‘¢civil court for reviewing its decision is enumerated_in .

'SBCtion 14 read with oOrder XLVII. A decree or an order may

be reviewed from which no appeai has beenwpreferred though

an appeal is allowed. or from wh;ch no appeal is allowed ceee

e and who, from the discovery of new

and} 1mportant matter or.evidence which, after the exercise

\

-

contd..4



of due diligence, was not within his knowledge or could
not be produced by him at the time when the decree Qas
passed or order made, or cn account of scme mistake or
error apparent on th; face of the record, or for any
other sufficient reason. The grounds canvassed in this
application are against the correctness of the decision
rendered by the Tribunal}and for that pﬁrpoée Mr Deb RoY,
the learned Sr.C.C.S.C referred to the decisions mentidnéd
above . It is not a question of dlscovery of new and important
evidence, which were not available to the appliCant after
exercise of due diligence when the order was passed. Mr

Deb Roy however, submitted that it is a case of an error
apparent on the face of the record. 8ince the decision |
rendered by the Bench earlief is contrary to the decisions
rendered by the Supreme Court as well as by the Tribunal.

No cne is free from error. Under our legal system erroneoué
decisions can be corrected in the apprOpriate forum but the
same cannot be 1ebe11ed as error apparent on the face of

the record. An error apparent means a manifest error which
stares on the face of the record without requiring any
elaborate argument on the issue. The distinction between

an erronecus decision and an order vitiated by error
apparent on the face of the reccrd is*?galvanqigpt chimerical
An erroneous decis;on can only be corrected by the superior
qour; either on appeal, reyis;on or otherwise and not by
the same court in exercise of review. In M/s Thungabhadra

Industries Ltd. vs. Government of>Andhra pradesh, reported

in AIR 1964 SC 1372, it was held that ‘there is a distinctio
‘between a mere erroneous decision and a decision which
could be characterised as vitiated by “"error appareni“. A

review is.by no means an appeal in disguise whereby an

< : contd. .5



erroneous decision is reheard and corrected, but lies only
for patent error. The aforementioned decision is folioweé
in a number of éubsequent decisions by éhe Supreme C“ourt
and still holds the field. In Ajit Kumar Rath vs. State of
Oorissa and others, reported in (1999) 9 SCC 596 citing the
provisions under Section 22(3) (£f) of the Act the Supreme

Court observed as follows :

*The provisions extracted above indicate
that the power of review available to
the Tribunal is the same as has been
given to a court under Section 114 read
with Order 47 CpPC. The power . . « . .

. . . ] . L . . L] ' » - - L4 L] ] . - L ] .

the power of review can be exercised only
for correction of a patent error of -law
or fact which stares in the face without
any elaborate argument being needed for
establishing it. It may be pointed out
that the expression “any other sufficient
reason® used in Order 47 Rule 1 means a
reason sufficiently analogous to those
specified in the rule.

Any other attempt, except an attempt to
correct an apparent error or an attempt
not based on any ground set out in Order
47, would amount to an- abuse of the liberty
given to the Tribunal under the Act to
review its judgment."

3. Mr Deb Roy next submitted that a review can also'be
made for any other sufficient reason, for the ends of justice.
The expression is wider in terms and to attain the ends of
justice the Tribunal is competeﬁt to review its decision
in the light of the decisions referred to him before the
Tribunal. ﬁe are afraid such interpretation will defeat the
scheme of Order 47. The expression "sufficient reason* is
to be read in the light of twc other conditions set out in
Order 47. In oiher words the "éufficient reason® 'is to be
read e jus dem generis i.e. analogous to those specified in
Order 47 Rule 1. Ejus dem generis rule is a tool relied

upon in the construction of Laws. Where general words follow

contd...6



and enumerating a person or thing by words of particular

or specific meaning such general rules are not to be construed
in the widest extent but are toc be held.as applying tc
persons8 fcr things of the same general kind or class those
are specifically mentioned. As far back as 1992 the Privy
Council in Chhéjju Ram vs. Neki and others, reported in AIR
1922 privy Council 112, while interpreting Crder 47 Rule 1
of the CpPC held that “Rule 1 of Order 47 must be read .as

in itself definite of the limits within which review is to
be. permitted and that reference to practice under former

and different statutes is misleading. So construing if they
interpret the words "any other sufficient reason" as meaning
a reason sufficient on grounds at least analcgous tc those

specified immediately previously.®

4. The cadre rules are framed by the Central Government
in exercise of powers under sub-section 1 of Section 3 of

the All India Services Act 1951. The rules are statutory in
nature and character. In this context it would not be improper
to recall the decision of the Supreme cQurt in S.Ramanathan -
vse. Union of India & Ors.,reported in 2000 AIR SCW 4549 and
disposed of on 7.12.2000. In that case the Supreme Court

observed as follows

B e e o o ¢ e o ¢ o' o o+ oit cannot be denijed
that 1f there has been an infraction of the
provisions and no explanation is forth coming
from the Central Government, indicating the
circumstances under which the exercise could
not be undertaken, the aggrieved party may
well approach a Court and a Court in its

turn would be well within its jurisdiction

to issue appropriate directions, depending
upon the circumstances of the case. When
certain power has been conferred upon the
Central Government for examining the cadre
‘strength, necessarily the same is coupled
with a duty to comply with the requirements
of the law and any infraction on that score
cannot be withheld down. on the hypothesis
that no vested right of any employee is

{ being jeopardised. « « ¢« ¢« o ¢ ¢ ¢ « ¢ &

£ v @ o @ & ¢ e 6 e & * ¢ ° & s+ e e+ » o o a4 o
S That apart when Rules and Regulations provide
for certain things to be done at a certain

contd . .7
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period, the same should normally be
observed and if there has been a
failure, the Court should compel the
performance of that duty.".

Se We have given cur anxious consideration on the
matter. From the discussion made above, we are of the
considered opinion that this is hot a case for exercising
the review jurisdiction of the Tribunal conferred under
Section 22 (3)(£f) of the Act. The application is accordingly
dismissed.

Theré shall, however, be nc order as to costs in

the facts and circumstances of the case.

\C Vg, -

( K.K.SHARMA ) ( D.N.CHOWDHURY )
ADMINISTRATIVE MEMBER VICE CHAIRMAN
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...VS”
SHRI Ibobi Singh

...0pposite Party

Applicant

The humble petition of the above

named petitioners.

MOST RESPECTFULLY SHEWETH

1. That the opposite party as applicant filed

0.4A.No. 15795 before this Hon'ble Tribunal claiming

that his vyear of allotment ought to be 1984, but his

year of allotment was given as 1986,

2. That the respondents/petitioners contested
the 0.4. hy filing written statemehts and advancing

oral arguments in the case.

3. That after hearing both sides the Hon'ble
Tribunal disposed of the 0.A. yide judgment and order
dated 20.1.1999 with a direction that the vyear of

allotment should be computed relating to the year of

allotment earlier than 1986 and to compute the cadre

TroMTes @ A

(R. SANEHWAL)
gag afe/Under Secretary
o €7 7 A BT
Ministry cf Fov. & Fo.:r'.su
w3 u..'.-!"«’(‘mvt. of Indig
" af fast/New Delhi

U.P. & HARYANA ¢ oo

9
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strength promotional quota after giving deputation
reserve -qucta to the applicant in the manner he 1is
entitled to. The Hon‘b1e’Tribuna1 also observed that
the triennial cadre reviews ought to have been hgTd at
the interval of three years. A true copy of the
Hon'ble Tribunal's order dated 20.1.1ggg received on

;§,8;1999'is hereby annexed (Annexure-A.l).

Being highly aggrieved by and dissatisfied
with the aforesaid judgment and order dated 20.1.1999
the petitioners prefer this Review Application on the

following grounds :

6 ROUNDS

1. For that there is error apparent on the
face of the records and as such, the impugned judgment

i liable to be reviewed,

2. FOE that the judgment referred to by the
Hon'ble Tribunal in the case of Jacob P. Thomas was
challenged by the Union of IndiaAby way of filing SLP
(Cﬁvﬁ]) No.432/93 in the Hon'ble Supreme Court, The
Apex Court in their order dated 14.7.94 obéerved as

under -

"We have a strong doubt about the
correctness of the view taken by the
'“\§\ Tribunal in the matter. However, since
~— G the respondent has retired on 20th
February, 1994, we do not propose to go

(A BRATLY
el (OS]
3 )
o) At~
R. SANEHWA

sar af3/Under Secretary
oTIAYW €7 f& OET

Minisev of Fov. & Ferosts

w3 nree Oinvt, of [ndis,
#& fiow/New Delhi
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into the matter and express our opinion
ori the view taken by the Tribunal. It
will be open for the petitioners to
agitate the question of Taw in sone
appropriate proceedings in future.”

It is clear from this order that the Hon'ble
Supreme Court did not go into the merit of the SLP and
disposed it of on the ground that respondent liad
retired from the Service. A true copy of the said

order dated 14.7.94 1is hereby annexed as Annexure

A-2).

3. Eor that Shri Ibobi Singh, the applicant,

f/had not urged the ground for computation of promotian

P

vacancies by taking into account the State Deputation
Reserve also in the original app]ﬁcation.' In this
connection, attention is invited to the judgment dated
14.10.97 passed by the Chandigarh bench of CAT jn 0A
No.1122/HR/96 i V.K. JhajhariaAVs. Union of India

and Ors. wherein the Hon'ble Tribunal held as under: -

" i ueesee...While the first notification
“amended the cadre strength regulations .in
repect of Madhya Pradesh cadre in order - to
increase the number of vacancies in promotion
quota in the IFS of the said cadre after
taking into accdunt the State Deputation
Reserve ‘alongwith the senior duty posts as

also Central Deputation Reserved i.e. item
Nos .1, 2 and 5 of the Cadre Strength
Regulations. However, by the second

notification issued on the same date, the
recruitment rules were also amended according
to which the number of persons recruited under
Rule-8 in any State would not at any time
exceed 33 1/3 per cent of the number of posts
shown agawnsf items No.l and 2 of the Cadre
Strength in relation to that State in the
Schedule to the Cadre Strength Regulations.

With the issuance of the aforesaid
notification, it was made known to all the
State Forest Officers serving in different
States that the notification of the Govt. of
India was explicit not to provide promotion

O
C/(gﬁq Aryga) /

(R.EANFHWATLY
gayemaode- Sroreiary

V"‘ e ¥t s P oUr e
Mirigie s £ v £ Y nae
Wim o T fis
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quota more than 33 1/3 percent of the number

of posts shouwn against items No.1l and 2 of the

Cadre Strength in the schedule. Thus, if any

member of the State Forest Service had any

grievance, he ought to have challenged the

legality of the above stated provisions within

the prescribed period of limitation. As

pleaded by the applicant himself, he Dbecane

eligible for appointment to the IFS in the

year 1988, He did not challenge the above

stated provisions till he filed the present

0p in the year 1997. Even in the year 1993,

the applicant was considered and placed in the

select 1ist, and the promotion quota was

calculated in terms of the above stated
“regulations. The applicant did not question

the said method of calculation of promotion

quota within the period of Timitation even

after his placement in the select 1ist of

1993, In this background, if the claim of ine

apnlicant s accepted at this stage, the
retrospective increase in the apromotion quota

in the IFS cadre of Haryana is  bound to

adversely affect the seniority of those -

. directly vrecruited IFS officers who have been
/fﬁﬁﬁfgg;}\ appointed during this Tong interval of 8 years
/’V(begn'“a from the year 1989 ti11 date. None of them has

been impleaded in the array of respondents in
ﬁ the present 0A."

D
VL (UDEVY)
Y ’-’Z;\"\_‘ i e

VMENT '

The case of Shri Ibobi Singh is thus barred by
Timitation. A true copy of order dated 14.10.97 end

_1_‘,0\“_.) T ,

 the two»notificatﬁons dated 22.2.89 referred to

therein are hereby annexed (Annexures A-3, A-4 & A-5).

4. For that the question of giving seniority

to promotee IFS officers of‘Manipur from an earlier

date on the ground that the Select List during 1977-79

had not been prepared, came up for discussion before

OB

the Hon'ble Supreme Court in Civil appeal No.2370-2371

of 1987 K.J. Singh Vs. State of Manipur and

Others The Apex Court decided the case on 8.2.95.

The order in verbatim is reproduced below:

"The appellants, in the appeals herein, are
members of the Indian Forest Service (IFS).
They were appointed to the IFS by way of
promotion from the State Service., It is not

.
FRRIE? I
a—. Cos £
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disputed that during the period from 1977-79,
the Selection Committee did not meet and as
such no selections were held for promotion io
the IFS., The appellants were selected in the
year 1980 and were appointed to the IFS in
1947, They were given the year of allotment
as 1977. The grievance of the appellants 1is
that had there been selection during the
period 1977-79, they were sure to be selected,
and as a consequence would have got earlier
year of allotment. The Central Administrative
Tribunal by a detailed judgment, rejected the
contention of the appellants. It is no doubt
correct that ordinarily the Selection
Committee should meet every year to revised
the select 1ist for appointment by promotion
to the IFS but due to vreasons beyond the
control of the respondents, no selection could
be made during the relevant period. We see no
ground to interfere with the impugned judgment
of the Tribunal. We agree with the reasoning
and the conclusion reached therein. The
appeals are dismissed. WNo costs.”

-~The present case of idgntica1'nature. A true
copy of the said: orde? dated 8.2.95 is hereby annexed

as Annexure A-6).

5. For that the expression "at the intervals
of every three yéars" means that the cadre strength be
reviewed at intervals of about 3 years and it cannot
be interpreted to mean that it éhou1d be done before

the expiry of three year.

! 6. For that a plain reading of Rule 4(2) of

 / the IFS (Cadre) Rules, 1966 implies that the cadre

»strength shall be re-examined at the.interva1 of every
three years. It does not further say that such revigw
should be done immediately on.comp1etﬁon of three
years of the earlier review. Rule 4(2) of the IFS

(Cadre) Rules, 1966, is reproduced below:~




"4(2). - The Central Government shall, at

intervals of every 3 years, re-examine the

strength and composition of each such
cadre in consultation with the State

Government concerned and may make such

alteration therein as it deems fit.”

7. For that after examination of the cadre
strength on the recommendations of the State
Government concerned, a considerable period  is
invelved for completion of the formalities before the
issue of notification. In practice, no review 1in
respect of all the three Al7 India Services is ever
conducted immediate1y on expiry of 3 years, although

there is an identical provision for review in the IAS,

1P5 and IFS (Cadre) Rules.

8. For that in all the three A1l India
Services, the revised cadre strength comes into éffect
from the date of publication of Notification in the
Gazette of India. At the outset of every Notification
it is clearly stated that it éha11 come into force on
thé date. of its publication in the official Gazette.
The previous Cadre Review in respect of
Manipur-Tripura Joint Cadre was notified vide
Notification No.16016/3/85-A1S(I1)~-A dated 29.3.85.
There has been no challenge to the date of issue of
the Notification.

Ty o

e
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9, For that in case the orders of the

|
@:i}#ibuna1' are implemented, it will ahount to giving.
retrospective effect to the notification for whicﬁ
there is no provision whatsoever, dmendments to
Rules/Regulations genera1iy come into effect from the

date of issue of Notification.




10. For that there has been a tﬁme~1ag\ of
more than three vyears between two cadre reviews in
respect of all the three A1l India Services. So, if
the directions of the Hon'ble Tribunal are
implemented, it will have far-reaching and wide-spread
conSequences not only in the IFS$S Cadre of
Manipur~Tripura Joint Cadre but also in all the three
811 India Services. Consequently, de1ay‘in‘ho1ding a
Triennial Review does not confer any right on én

////‘ iﬁdividua1 officer to get a particular review
ante-dated nor is there any such provision in the

Rules.

11.  For that if the notification in question
is gﬁveh retrospective effect, the promotion unta
would also increase retrospectively. The Triennial
Review depends upon certain consideration and
circumstancesb prevailing in the particular cadre atva
particular point of time. If for some reasons, - the
Triennial Review s not held for a long period, it
becomes very difficult to identify the number of
additional promotional posts fbr a particular cadre
review. The Triennial Review Committee considers and
takes into account the position as a whole and then

RONTED 4 comes to a final decision.
L)

\9f 12.  For that in this connection it may also

A

"_'-Mem'zy' . .
R he stated that the Select Lists of all the three all

‘India Services are prepared by the Selection Committee

(R. SANEHWAL)

«icr afws/Under Secretary
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after taking into account the 1ikely number of
vacancies in the next 12 months. It is not possible
for the Selection Committee to vﬁsua1is§ the propdsed
increase in tﬁebnumber of'posts under promotion quota.
If we take into consideration the additional vacancies
Tikely to arise due to the Triennial Review in the
promotion quota, a fresh Select List would be required
to bé'prepared, and with the increase in the promotion
posts the size of the Select List on]d also increase.
As a result of this, zone of consideration would
automatﬁca11y increase and officers who may not have
heen cé%sidered earlier by the Selection Committee,
might go to the Tribunal for their claim to be
éonsidered by the said Selection Committee. This
would lead to further 1itﬁgation and a statﬁs of chaos

would be created in the Service.

13. For that with the fincrease in the
additional wvacancies 1in the promotion quota as
envisaged above, the additional officers to that
extent would have to be promoted to IFS frbm a back
date. This would also create resentment amongst the

officers already appointed to IFS in accordance with

the recommendations of the Selection Committee. In
Ty " case such officers . are appointed to IFS
retrospectively, they will also clainm highter

senibrity in the IFS on the basis of their ante-dated
appointment to the Service. Thus, it would not only
have effect on promotion to IFS but at the same time

QQ((E‘"!‘[ ”’a'@?rﬂ) /
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it will also dis£urb the seniority of iFS officer$ as
already decided. The change.in‘year of allotment of
the officers would be a further consequential effect
due to promotion with retrospective effect. Thus, by
giving retorspective effect to the Notificatidn of
'//,cadre strength thére would be enlargement éf the
consideration zone for Select List, promotion of State
Forest Service officers with rétrospective date and

revision in the year of allotment in the 1FS.

14, For that at any rate the impugned
judgmént is liable to be reviewed. It is, therefore,
respectfully prayed that the Hon'ble Tribunal be
‘p1eased't0 admit the Review applications call fof the
records and issue notices to the opposite party and
after hearing the .parties, review the impugned
judgment and decide the Original tpplication in

accordance with Taw.

And for this act of kindness the petitioners

as in duty bound shall ever pray.

: Qgﬁqqﬁgma —

PONENWAL)
E : g o= [Uader Secretary
L. .= Place t ‘New Delhi ‘ e €7 £F BEAT
: VR A & Foresla
Date : 6.10.99 ) ;.H-__‘ einvt, of India

o @ Tl W Teihi



-+ 11 &~

~ AFFIDAVIT

I Shri R. Sanehwal, Under Secretary to the
Government of- India, Ministry of Environment 8
Forests, New Delhi, do hereby solemnly affirnm and

’

state as follows :

1. That 1 am acquainted with the facts aﬁd
_circunstances of the case and I am competent to swear
this affidavit.

2. That the statements made in paras 2 to 4
are true to my knowledge and those made in paras 5 to
13 are true to my information and the rests are my

humble submissions before this Hon'ble Tribunal.

And I sagn this affidavit on this 6th day of

October, 1999 at New Delhi.

QNI
NE
e? r\,('o‘_\

Ve
I -5?7-?:’?“» CAOuALL

$~05u4 J"’ ( DEPONENT )

Solemnly affirmed by the‘deponent Shri
R. Sanehwal, who is identified by
Shri Harkesh Chander, Assistant in the

Ministry of Environment & Forests,

before me on this 6th day of October,
1999, “
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Original Application No. 15 bf,LQBS. i
Date of decision : This the 20th day of January 1999.

Hon'ble Mr. Justice D.N.Baruah, Vice-Chairman.

‘Hon'ble Shri G.L.Sanglyine, Administrative Member.

Th. Ibobi Singh, . : a '
Divisional Forest Officer, .

Northern Forest Division,

Kangpokpi, Manipur ' Applicant.

By Advocate Mr. B.K.Sharma.

-versus-

1. Union of India, represented by the
Secretary to the Government of India,
Ministry of Environment and Forests,
Paryavaran Bhavan, C.G.0. Complex,
New Delhi. .

2. Union Public Service Commission,
represented by the Chairhan, U.P.S.C.
Dholpur House, Shahjahan Road, HNew Delhi.

3. The State of Manipur, represented by the
Secretary, Department of Forests,
“ Government of Manipur, Imphal, Manipur.

R ¢ TR PSR ‘e B TR D . e . ; ;
. . NN ¢
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4. The State of Tripura, represented by the
*(“EE—EEE?) Secretary, Department of Forests,
m“ << ”m T " Vg 4 g
o )5 Government of Tripura, Agartala, Tripura.
O (DEVRY T E .
'?/V\-"‘/ < 4 : . «
\\§§Z£ELB/’ 5. V. Ramkanta, Dy. Conservator of Forests

(Presently on Deputation to the State
-of Karnataka), C/o Principal

Chief Conservator of Forests,
Karnataka, Bangalore.

A Kumar, Dy. Conservator of Forests, -
(Presently on deputation to the. Govt. of
India), C/o Ministry of Environment & Forests,
Paryavaran Bhavan, C.G.0. Complex,
New Delhi. ' o v
G.Krishnan, Divisional Forest Officér,
Tripura, C/o PCCF, Tripura, Agartala.

C4

(R. SANELWNAL)
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Balbir Singh, Divisional Forest Officer,
Tripura, C/o PCCF, Tripura, Agartala.
G.S. Kadu, Divisional Forest Officer,
Tripura, C/o PCCF, Tripura, Agartala.

Surender Kumar, Divisional Forest
Officer, Tripura, C/o PCCF,
Agartala.

Tripura,

P.N.Prasad, Divisional Forest Officer,
Chandel, Manipur.

R.K.Srivastava (Presently on deputation
to the Govt. of India), .Asstt. Inspector

General of Forests, Ministry of

Environment & Forests, Paryavaran Bhavan,

C.G.0.Complex, New Delhi.

Jagabandhu Mishra, Divisional Forest
Officer, Tamanglong, Manipur.

Koroilhouvi, Divisional Forest Officer,
Social Forestry Division 1, Manipur,
Imphal.

A.K.Roy, Divisiona)l Forest Officer, on
deputation to the, TFDPC Ltd., Tr:pu;a,
PCCF, Tripura, AgalLala.

A. Rastogi, Divisional Forest Officer,
Tripura, on deputation to the Govt. of
Ministry of Environment & Forests,
Paryavaran Bhavan, C.G.0. Complex,

New Delhi.

P.K. Pant, Divisional Forest Officer,

Tripura, C/o PCCF, Tripura, Ngartala.

C/o

India,

B.N. Mohanty, Divisional Forest Officer,
Manipur, presently on deputation to Orissa

as DCG, Office of the Regional cCCF,
Bhubaneswar.

D.J.N. Anand, Divisional Forest
Officer, Jaribam, Manipur.

Respondents.

bvate Mr. A. Deb Roy, Sr. C.G.S.C.

.

(R. SANEHWAL)

gayam:/Under Se603
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BARUAH J.(v.C.)

The applicant at the

the year 1985 he became eligible

1987, 1988 and 1989 he was not

for appointment to the IFS Dby

. P
This year also he cGuld not be

\

: non—a&ailability of post.. In the

tion dated 30.8.199¢. By Annexure

due to the non-availability of post

material time was
'é. member of Mahipur Forest Service and was holding
the . post of MAssistant Conservator of Forests. In
for consideration:
‘for promotion to Indian Forest Service (fof short
the 1FS). ‘However he was not considéfed for promotion
in thét year.
For the - subsequent years namely for the years 1986,
recruited. - In the
year 1989 the applicant was a Jlone member selected
of promotion.
appointed due to

next year he was

;l_ o selected and promoted to 1IFS by Annexure-IV HNotifica-

Order dated

6.9.1992 his year of allottment

was -given as 1986

and the same was communicated

) .
I8 N 29.8.1993. Prior to that the

o e P
R
M {

representation in the year

that the authority might give

o A o wliallottment. e claimed that his
L FBUGL LNy )

-

r! S e

Ay,

Q%ht to be 1984. After the
R :

t.

Pk

M W
; \4 ?m*‘.‘-f"‘,/-"’(Annexure—VII A) dated 16.3.1993. This

u;m~itrf_

s was not disposed of.[ Thereafter

J?’), —

é applicant submitted yet another

the applicant

applicant submitted

apprehending

incorrect year of

of allotment

.

Annexure-vI order

representation

representation
the month of

contd. ..
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ﬁovgmber/Decembér 1993 he visited Delhi'

and he came to know that his said representations
gl ‘

had not yet been forwarded to the ‘Head Office for
taking step in the matter. Accordingly Delhi Office
Co 7 fadvised the applicant to file a fresh representation.
On being so advised he submitted| a fresh Annexure-
representation dated 17.1.1994. Even after

VII1
submission of Annexure-VIII
hadvbeen.done.

¢ 2. In due

54' course hgve_ .entered
dppearance. Union of 1India, respondent- Ne.l has
filed written statement. In the| written ‘Statement
respondent No.l has refuted the claim of the agplicant.
According to the respondent No. 1 the year of aiiott—

. ment Qas rightly }ésigned in | strict coﬁplianée
/f<§j%?g$§€ with the provision of Rule 3(2) (6) of 1rs Regulatiqn
Ty

3

P QHARYANA
oY

\ %, gDE\.\‘\\

representation

respondens

f (,Efmﬂffl) }' Seniority Rules 1968. 1n paragraph 10 of

Office

nothing

Hence the present application.

the

\<ZC: rltLen statement respondenL No.l has stated regarding
. the Triennial Cadre Review. We gquote the relevant
«3‘/
o por Yon of the paragraph 10 :
( R }ﬁ'
\.\ o i/jf "10. ettt e, cen After the
\Cﬁ ﬁ“{ xg& prop?sals have been received, these are
N examined by the Cadre| Review .Committee
which, among others, is réﬁfesented
by State officials also. Based on the
recommendations of the Cadre Review Committee,
N necessary changes are made in the /Strength
Mé?s&\;JNPLVYand composition of a particular cadre.
— ﬂjﬂ '“ut1 Tc is ‘admitted that t“e last Review of
W%nqv € '}‘ Lhe strength and composition of the Manipur-
) ldmmwvo F“t ofwd$r1pura cadre of the |IFS was notified
i =T GV DenMon 22.11.90. 1t is submitted that the
qt&ﬁﬂ?: issue of Triennial Cadre Review' having
not been  held during - |1985-1990, . cannot
be agJLaLJd by  .the mpﬁlicant at this

belated stage."

7
)
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In paragrgph 14 of the said written statement

it is stated that there could be some reasons beyond
the control of the State Government for not holding
meetings in consultation with the Union Public Service

Commission on regular vyearly basis. In any case,.

oy

this'.matter could not be agitated at this belated
stage.

The other respondents including the Staté
of " Manipur have not filed any writtgn- statement.
Besides these, the applicant also claimed about
the 33.33% deputation reserve quota. This was however

not done in spite of the claim of the applicant.

0

- A specific averment has been made in the Original

Application but there has been no reply to .the

A

same. The respondent No.l in its written statement
remained silent in the matter. The other respondents
as stated hereinbefore have not filed any written

statement.

3. We have heard Mr. B.K.Sharma, " learned

counsel appearing on behalf of the applicant and
Mr. A. Deb Roy, learned Sr. C.G.S.C.

q. Mr. Sharma submits that it has not been

;. explained as to why after 1985 when the applicant

A
AY s ..
BN N

-betyme eligible for promotion he had not been‘conéidered

-\0
Q

g

, ‘
5 | promotion to IFS for th& subsequent years viz.
- .

’

) . . (VR
); ?’"""-i,\".-‘r-ﬁ"/{;lQBG,1987,1988 and 1989. The written statement
¢ . . ,

filed' by - the respondent Nq.l. has not dealt with

°
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matter.
‘that there

could be some reasons beyond control of the State

stétement the respondent HNo.l hﬁs"statéd

Government for not holding meetings for selection

during those years as quoted above. The respondent

Nbll may not have proper knowledge in the mattefl

.

It is the State Government who: have such

knowledge

Unfortunately the State Government has not

steps for filing any written statement. Except

that nothing has been mentioned. Mr. Sharma on

: . .
this point submits that because of non-selection

in those years the applicant was deprived of lhis

promotion. The second submission of Mr. Sharma

that 1last 1Tiennia5 Cadre Review was held on 29.3.85

and the next Cadre Review ought to

-29.3.88 i.e. after 3 years as

have been on

contemplated in Rule

4(2) of IFS Cadre Rules but no  proper reason has

been assigned for not doing so thereby the applicant.

was deprived of his legitimate. due. oOn this ground

Mr. Sharma submits that at least as per the above

~Rule 4(2) of the IFs Cadre Rule, Cadre Review ought

have been in March,1988. The State Government

d:-in fact sent’. proposals on 7.4.1987. "he third

,&sﬁbmission of Mr. Sharma is that tlie’ promotion:

; AR SANEIWAL)  op deputatlon reserve against item 5 of IFS (Fixation
) c Y nd~ S craary :
:[Und>*
Nsga €71 7 mr;‘_ Wﬁ Cadre Strength) Regulations, 1966 In
f Fov. & o
Lﬂ:nwstfv o

“‘I’lﬁ n<_r.7lGn\rl of Indio -

tion Mr. Sharma has drawn
1hi
35» fﬁt.a\/\'uw De

this connec- -

our attention to a decision

s
N

Only in paragraph 14 of the written\“

taken
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‘reported in 1987 *(4) SLJ (CAT) (K.K.Goswami Vs.

P 2

—
’

vUnion of 1India &.Ors.).andanbﬂmrdecision of Calcutta

——r

Bench of the Tribunal (Dhuti Kr. Basu & Anr. Vs.

‘Union of 1India & Ors.). Mr. Sharma submits that
prm— . ’
agajnst both the judgements SLPs had been filed

before the Apex Court and both the SLPs were dismisseﬁ

by the Apex Court by Annexure-XI and XII1 orders
dated 24.8.95 and 18.4.88. Mr. Sharma therefore

submits that the decision of those Benches of the

. .of the Calcutta and Jabalpur Bench of the . Tribunal,

33.33% promotion quota against deputation was reguired

Attt

to be fixed. By the aforesaid two decisions the

* Tribunal gave direction to the responents to compute

4
. the promotion quota in the State Forest Service.

[ N—

As this was not done according to Mr. Sharma the

applicant was made to suffer. Had this been done

4ﬂv; the applicant would have been promoted much earlier.

5. Mr. Deb Roy on the other hand tries to

. olNTEo 2
*° ~ 225

/ support the action of the respondents. According
7‘(‘ TAQ‘\

____________,.___
( R.AN BHATT)

to him the year of allottment has been rightly
"\L r ~4.-.(YANA Q .

2é ;\~DE¥“\ /’ fixed. Regarding Cadre Review, Mr. Deb Roy submits
6\91:,}5:;;‘& 4
R N ) ,
R T . that this could not be done by the State Government
i%fu ' : 'because the reasons beyond control of the State
EREA ) : N

on the rival contention of the parties

it is to be seen whether the appiicant is entitled

to relief as cldimed for as per the provision of

A
S?i/// Contd...

. Tribunal have become final. As per the decisions

CR sty sf.
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1966. Under the said Ru)es, the Central Government

.

is required to re-examine the strength and composition
of each 'such cadre in consultation with the State
o . Government concerned and may imake such altqrations

, i
therein as it deems fit. This must be done at the

interval of 3 years. The sub-Rule (2) of Rule 4

of IFS (Cadre)'ﬁules, 1966 is quoted below ¢

T : - " (2) The Central Government shall at
L " the interval of every three years, re-
examine the strength and \COmposition
of each such. cadre in consultation with
the State Government concerned ' and may

make such alterations therein as it deems’
fit :

Provided that nothing in this sub-
rule shall be deemed to effect the power
of the Central Government to - alter the
strength ‘and composition of any cadre
at any other time : ‘

Provided further = that the State
Govermmert: concerned may add for a perod
not exceeding one year, and- with “the approval of
the Central Government for a further period not
exceeding two years, to a State or. Joint Cadre
one or more posts carrying duties of responsi
lities of a like nature to a cadre posts."

A mere reading of sub-Rule (2) of Rule 4 of 1FS

(Cadre) Rules, 1966 it appears that Central Govérnmenﬂ
XL s required to re-examine the strength and composition

J] ©wf each such cadre in consultation . with the State

-

sgovernment at an interval of 3 years and may make

alteration therein. The word 'shall! has. been used

B C/@ G A EaTd)
'(%jthHwAU

qag 6ias/nder Secraary

in the saia. sub-Rule. This suggests that the provision

_ . . w1 1S mandatory in rature. In  this connection, Mr.
S e g TR ‘ . .

R . Fov, & Froosit l') .
07 Mfinistry of Bovo & B0 Ve .
S s me/Govt. of Indie o . |

wf faswt/New Delhi

Rule 4(2) of 1Indian Forest Service (Cadre) Rules ™




“ Sharma has drawn our attention to g decision of

Y

‘ Ernakulam Bench of this  Tribunal in the case of

C e

... Jacob P, Thomas Vs, Union of India & Ors. reported
P PR e . o

in,x$LJ” (CAT) 1992 (3)__.85. 1n the said judgement

.. +.,.in para 14 the Tribunal observed as follows :

"14, Having Considered the instructions
- of Government of India, one has row  to
L .. » consider Whether the . language used in
Rule 4(2) compels one to reach a conclusion
that the notification as g result  of
- the triennial review s Ould..be._effective
U , from the thrigd anniversary of the earlier
o : notification.” The  expression - used  in

o Rul&2(2) is "at intervals of every three

years" which mean that \the ihterval
between one fixation of cadre  strength
and another shall be three Years, no
More or no less. This is due to the fact
that the expression “interval" ig defined
to mean intervening time or space in
Concise Oxford Dictionary."

From the reading of this sub~rule 2 of Rule 4 of

‘the Cadre Rules we also feel that the Rule suggests

¢

that it should be done immediately at the interval

of 3 years and it is of mandatory nature. In that

matter we are in. 'respectful agreement with the
T
PEE bt Qecision of the Ernakulam Bench in this regard.

.

Regarding'the computation of the deputation

o T
reserve quota as has been held by the Jabalpur
-4
and Calacutta Bench the deputation reserve quota are to
(AT buted of  determining the
Lﬁbggzimﬁﬂﬁfr‘A to computed for the purpose o etermining R

" 'strength of the promotion  quota. Unfortunately

this .has not been done. We are also of thg same

View-:
L Therefore in view of the above, we find

;n . sufficient force on the conténtion of _Mrg 'Shgrma
. ) M ) & Contd....
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and we are of the opinion‘ that ~£ﬁg?3ffi§nnia} cadre o
Review ought to have been “held ét“rthe interval
~of 3 years as thié was n@t done as held by the
Ernakulam Bench the year .of allotment ‘sﬁouid be
.computed relating to the year of allotmeht earlier
‘than 1986. Regarding deputation réserve éuota as
this was notAdpne we give direction to £he respondents
tb vcompute the cadre strength prométion&l quqta?

-

after giving deputation reserve guota and givei
" the benefit. of promotion guota to the_‘éppliqépt L
in the manner he is entitled to.

Wwith the above direction. the Original Appli%

‘cation is allowed. Considering the facts and circums-

tances of the case wé, however make no order as to
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ITEM No. CoUnT No, SECTION
20 : .

J7 TS ST P YD I RN

- *SUPREME COURT OF INDIA
: NECOND OF PROCEEDINGS

Petltlon (s) for Specist Lanve 10 Appes! {CIvilGeqd Ho. (o) (_pz/g,(m)

(From the Judgmant and arder detad 19.3.92 . of the IPROCILL C.ALT. i
Ernakulam Bench {n OA No.138/91., .
! . - Petltionet (l). r
Us0ela : i

Vensys "

: Jaced Fe Themas & Ore. o - ;.

. Respondant (s)
(¥ith appln.fer stay) f

Deate ¢ 11'.7‘31‘ Thit/these pulilign (s) wa' ware called on for hearing today.
conam,
Hon'ble Mr. Justice P+ByiSawa nt '
Hom'ble Mr. Justica GeM<RaYy ] ‘
|
1
!

Hon'ble Mr. Justice : ' LT

For the potitionsr (s) ﬂr.V.ﬂ.Rnddl, A.5.G.

Mr.P.Parmeshhsaran HBr.Krislufan Mahala l
for Hs.A subbeum'u Ady. b m') MAdese

. , <
For the 1espondent (s} Nr-'l F.le riaen, 8r,.Adv. N
Mr@ FX Py 1lat, Xav. '

UPON heatlng counsel the Court made the tollowing i
. onvEnR
We have ® atrong doubt about the correctness of the view

taken by the nibunal in the matter. Hewever, since the : i'.‘,
)

respondent has retired on 20th February, 1994, We do not o
propose to go into the matter:and expreis our opinion en the

viaw taken by the Trlbun&l lt will be open for the

potition-rn to agitate tbo que. 1tion ‘of lu\r in some lppropri&te i

e . - N aly
procoedxnga in Iutura. 2

S

are-ly . 9
By
5 5

Bhri” Huri.man, Jearned couns:el appsaring for the

oo A

reapondent No.1, contahded that the appellant have withheld : - ]
3 increments which were earned bj- the respondent as a meabar P

of the I.P.S. after the decisfon ¢f the Tribunal. e appellant ||| |
be, therefore, direoted t3 pay the said increments as well an

5.
pension on the basi{s of the said increments. In the oircumstance
of the cose, we are of the view that no such direction should

be glven. The 3.L.P. is dismissed aubj;ect to the above

obaervations.

TNy o »
C/(%—an wml@&) ARG L, )
denes . & c}%}]i?:v Secretan Gourt Master (f 4|2 &
S a{ao nder >t : ) ;
L : o Ty of v & F - S 4"1"
Cs Mm ,4."!}0\'%" of 1n ; '
m - W T o Dl e : S

a face R S A~



' ’ | ANNC IR~ N2 }2/3 |
- : «;)/j | ANMNEYURE - .

gice A EET atui.r;vn \mtwr)ﬁ\:ﬁq
*“‘f"‘:‘ ) adin fAgEd ﬂfgf‘aw 3
BUNA 29 ol CAS
CENTRAL ADMINISTRATIVE TRIBUNALY, 1‘_,!&&, o C.A .

AT TR

CHANDIGARH BENCH (fidrx+-oi P

OA No. 1122-¢HRof .1996 Decided on /44047 .

Vinod Kumar Jhanjhria,
Dy.Chief Wild Life Warden,Haryana
H.No. 864,Sector 11, Panchkuka .

+«. Applicant

4 Versus
1. Union of India through Secretary
Ministryof Environment and Forests,
CGO Complex, Paryavaran Bhavan,
Lodhi Road, New Delhi;

2. Union Public Service Commission,through

Secretary,Dholpur House, Shahjahan Road,
New Delhi, o : o

3.'State of Haryana through Secretary Forests and
- Wild Life, Haryana Civil Secretariat,
Chandigarh.

N
!

... Regpondents

CORAM: Hon'ble Mr.Justice R.K.Nehru,Vice-Chairman
Hon'ble Mr.S.C.vaish, Administrative Member

.

Present: Mr.Gurnam Singh,couhsel for the applicant
Mr.Arun Walia,counsal for Respondents 1 and 2
o . Mr. H.P.Verma,counsel for Respondent No.3

, JUD-GMENT
S : .- (delivered by Hon'ble Mr.Justice R.K.Nehru,vC)

In this OA, the applicant has sought the following

i

£oou i) to direct the respondents to appoint him in
Igf ";éb Py x promotion quota of Indian Forest Service cadre of
i S TN )

-, H .
,(Upannwmk < aryana State;
o (IF- e g

(5)

ii) to  &§%§§%\ Respondent No.l to increase the
ﬁipromotioﬁ.aﬁ?ta poqts~ftom 16 to 18 in the IFS
; cadre of Héf%ana State’ apd appoint him wee.f. .
17.3.1994 ‘when other 8 officers were so -
~ccary appointed and . also to grant him all
der 5¢° consequential benefits like salary and
P

' I3
.. seniority.

rreml
jy-14y.




i,

-

iii) to direct the respondents to reconvene

meetingt of the Selection Committee during
1989 and 1990 ‘and appoint those officers so
brought on the select list of 1989 and 1990 to
the IFS and grant them all consequential

benefits in terms of salary.and seniority.

1 2. The érouse of. the applicant as projécted 'in this

Original Application, in brief, is as follows:

4, The applicant was inducted in Haryana Forest Service
(Class II) (hereinafter called 'HFS') on:l.lO.i980.' He was
confirmed iﬁ this service w.e.f. 21.4.1983. On completion of
8 years service, he became eligible for promotion to Indian
i Forest Service (hereinafter called 'IFS'). 1In accordance with
the~ provisions of Indian Forest Service (Appointment by
promotion) Regulations, 1966 (hereinafter called 11966
Regulations'). According fo the applicant, a select list pﬁ
Haryana Forest Service Officers for the year 1993, for
appointment against 8 anticipated vacancies in 1IFS wés

prepared in terms of 1966 Requlations. This select list

initially comprised of the following 9 officers ‘including
. the applicant:-

1. Shri Brij Bhushan

2. Shri Sher Singh Shikariwal
_ 3. Shri R.S.Joshi

4. Shri K.R.Bat1a~é

5. Shri M.S.Sangwan:

\\

. Shri R.C.Trigotra
¢ U.P. & HARYANA )

! (]
0, \OELH},;‘@)%. SREL BﬁgéLngah Panwar
é\ °
ﬂﬁﬁﬁﬁﬁﬁfé g, Shri Vinod Kumar Jhanjhria (Applicant).

5. However, in compliance .of the judgment of the Punjab
I & Haryana High Court baﬁsed%in a ‘Writ Petition filed byone ,
Shyam Lal Kaushik, th%;,above select . 1ist was reviewed on

\. - .
1.2.1994, and Shyam Lal,.Kaushik was also included in the

select 1list which finally ““#&mprised of 10 officers.
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%\\fNX,//EL_of 1986 (which attaihed\f1na11ty after the SLP filed by

8 officers out of the aforesaid select 1list who were
admittedly placed above the applicant, were accordingly
appointed to the IFS. According to the applicant, his name

was also considered by the Selection Committee in March, 1993

as also in January,1994, conditionally in view of the fact

that some charge-sheet ' was allegedly pending against him,

although the same .had actually been dropped on 24.3.1993 as

per Haryana Government order dated 18.3.1993 (Annexure A-1)

of which intimation was sent to the UPSC by the Haryana
Government vide its letter dated 9.8.1996, but the UPSC had

not taken note of the said information in the right

perspective, and no select list had been prepared after: che

select list of 1993 (as reviewed in January,1994). Therefore,

according to the applicant, the same list still continues to
be valid and operat1ve and he was entitled for appointment
agalnst the gdupsequeht available vacancy occuring n-

1.7.1996 .on the retlrement of Shri Sher Singh Panwar, a

promotee,on 30.6.96. It is further .verred that the meeting

of the Selection'Committee was convened on 23.3.1996 ; but-on
account of the seniority dispute of HFS officers, no fresh
select list was prepared. The applicant-has also pleaded that

the State Deputation Reserve posts should also be counted for

~ & omputlng 1/3rd posts to be filled by promotion to IFS in

\\\Xr ‘ms of the ]udgment of the Jabalpur Bench of the C.A.T. in

A‘
Fomverrl

WE BT Govt. of Indis

:Pe case of K.K.Goswami-&-Others -vs. Unionvof-India_in TA No.

Union of India was dlsmlss?d by the Apex cqurt), in
54
conéequence of which the prdéotion quota of IFS officers in
Madhyé Pradesh was increaséd by the Union of India whereas
such',increase hah not been made = % for other states
incluaing thé State of Haryana. According to the abplicant,
rreml
ju-1097.




| , .
there were 6 posts in the State Deputation Resgergve in

AR
SEE AN

Haryana Cadre of IFS and thus two monelposts cbuld have been
k) added . in the promotion quota, t'h‘érebylt';a:k'iné into account 11
:; posts instead of 9 and the applicant who was appointed to HFS
:é; on 1.10.1980.was eligible for consideration for promotion to

i the ' IFS on or after 1.10.1988.

. . :6. On notice, the r-espondents filed their _respective
: written statements contesting. the claim of- the .applicant,
'interu-alia, ﬁleading that the Govt. of Haryéna vide their
letter dated 25.9.92 had intimated 8 vacancies in tﬁe
ﬂ; - promotion qui.ota. Accordingly, under Regulation S{I) of the
i . 1966 Rggulations, the size of the selecdt list was determinéd

as 10 strictly as per rules against the above requisiton of

. o 8'vacancies. The select list for 1993 for promotion from HFS
" to IFS cadre was prepared on 31.3.1993; The‘épplicaﬁt uwas
placed at No.9 in this select 1list. Accbrding to fhe
S respondents, a select list is prepared keeping in view only
5;  B . those substantive vacancies as would éccur in a course of
' peried of 12 months commencing frdm the date of its
5' : ‘ pfeparation as per the mandate of Regulation 5(I) of 1966

Regulations, which reads as under:-

» "5(I) Preparation of list -of suitable officers.
ﬁ;th'agach committee shall ordinarily meet at intervalg
..~ i+~ hot exceeding one year and prepare a liat of such
1s? o mepbers of the State Forest Service, as are held by

- > ' them to be suitable for promotion to the service.

Pl EQQL The number of members of the State Forest Service to

Xg,/:-ﬁ.,\(ung,»,:\- abe included in the list shall be calculated as the

_Vaﬁy#jzggfﬁﬂg'Pumber of substantive. vacancies anticipated in the

’Ko j,iﬁ;;m:'w course of period of - : 12 months, commencing from

'\f%A‘DEUQJ%§ the date of preparation of the list, in the posts
N

st VA4 available: for them under Rule 9 of the Recruitment
' \\\fi;;;¢’ Rules plus ‘twerty per. cent of such number or two,
whicheve;his greater" ’ |

i ,

) . !
7.  To dislodge . the <claim of the applicant, the

N : . !
. l . ' ‘

! i
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respondents have also placed reliance on Regulation 7(4) of

1966 Regulations which is reproduced beloy:- ' -

"7(4) The select list ghall ordinarily be in forcéﬁgﬁf
until its review and revision, | effected under sub-

requlation” (4) of regulation 5 ig approved under_J

sub-regulation (I) , or as the case may be, finally‘fﬁﬁf:

_approved under sub-requlation (2).

Provided_ that no appointment to the service
under Regulation 9 shall be made after the” meeting
of - fresh committee to dray up a fresh list under
regulation 5 is held" ‘

8. " The respondents have further averred that since the
fresh selection committee had again met on 23.3.1996, no
further appointments could be made from the previous 1list

e ""’_".’7'-."'."'."—_‘1"

and from -the combined reading of . the abbve extracted
"provisions of 1966 Regulations, it can safely .be inferred

that a select 1list is ordinarily prepared ‘to £fill up the

2t el

-'t.,-.;' '
substantive vacanéies occuring within a period of 12 months . -l

énd - the life of such a select list cannot be extended beyond

S

!
i
that period. .?T
|
_ |
9. We have heard the learned counsel for the parties at !
length and ekamined the relevant records as also the various e

‘authorities cited before us.
10 In our view, . two issues arise in this OA for our [
adjudication:~ . , - ¢

[ (i) whether . Egﬁtﬁrespondents can be directed to
- e O i
appoint the appli%?nt to IFS cadre against the

promotion quota 6d3%he premises that the name of ;- I
A\l | Lo ' . ' H . : ) ) d
Gkﬁgggzgﬁﬁ the applicant- appéared on the select list in 1993

ﬁ%ﬂUﬂ¢° .. (and ias reviewed/revised on 1.2.1994), against
ar ®iy u

ST €3 & ¢+ aVacancy becoming availablg on 1.7.1996.
i v ¢ Ande S

"r("rl‘ . .

0 ht 4’7"}’”&,[/

LaNew PET [4-104>

A R =
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(ii) whether this Tribunal can direct the
respondents to amend the Indian Forest Service

(Fixation of Cadre Strength) Regulations,1966 qua
of State

the Haryana State so as to add posts

to

items 1 and 2

for

.
&
B
é
V
[
o
ER
38
13
pe
it
R
.
£
s

-

Deputation Reserve also
calculating

existing

the the
regqulation where promotees get share. only

promotion quota as against

against Senior Duty posts under the State Govt. as
g » , per item No.l, and against the Central Depurtation
' Reserve posts as the

such a

per item no. 2, and if

o ' s applicant can be considered for

promotion/appointment with retorspective effect in

terms of the judgment of K.K.Goswami (supra)w

R

?

11. We will take up the above issues one by one.

1 : . The admitted position is that

only 8 clear

vacancies existed during  the year 1993-94 which were to be
. filled up by promotion to Indian Forest Service cadre of

Haryana State out of the select list prepared in March,1993

(and as revised/reviewed

in January,1994 in terms of the

directions of the High Court of Punjab & Haryana). It is also

an admitted fact that 8 vacancies were actually filled up by

appointing 8 officers who were admittedly placed above the

applicant in the said list. The applicant and one Shri Shyam

Lal Kaushik being placed at Nos 9 and 10 respectively, were

¢ . -at the bottom on the waiting 1list. It is well sgettled

proposition of law that a candidate placed in the waiting

list cannot claim appointment as of right. This is more so

,';‘g%;;‘*men all the selected .candidates had actually joined and were
OWNTEp
’ E{BTAgaﬁécrbed

) -‘-——-er

vJ~--¥”Dy Executlve énglneers Assoe1at10n V8

With ‘regard to the position of the candidates on

in the case of Gujarat State

ait1ng llst, the Apex court
{

N $ o

State of Gujarat &

'Others,

reportéd _as 1994 Suppl.(z) SCC 59 has held that a

N - .
waiting & 1list prgbaqu in an examination conducted by the'

commission does not furnish a source of recruitment: it is
operative only for the contingency that if any of the selected
then the persbns from thehbaiting

candidates does not join,

list may be pushed up and appointed in the vacancy so caused

1. fry @™
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or if there is extreme exigency the Government may, as a
matter of policy decision, pick up persons in the otder of

merit from the waiting list. Similar view was taken by the

Apex court in the case of Prem Singh & Others vs Haryana

- State Electricity Board and-others, reported as (1966) 4 ScCC

319, by holding that the selection process could be started

"~ for clear and anticipated vacancies and not for future
. - vacancies. The above view has again been reiterated by thé

Apex court in their recent judgment in Surinder Singh &

; Others vs. .State -of -Punjab -& Others,reported as 1997 (5)
. igALE.§§Z, by holding that a candidate in the waiting list in

P the order of merit has a right to claim - appointment after

one or the other selected candidate does not join, but ‘once P

the selected candidate joins and no vacancy arises due to

resignation etc.., or for any dther reasons within the period
the iist is .to operaté under the rules or within the
reasonable period, where no specific period is provided, then
a candidate from the waiting .list has .no right to claim
appointment ﬂfk to any vacancies which may arise in future
unless the se;ection was held for it. The Apex court further

observed that such a candidate has no ‘ves:ted right except

, .‘y'the limited extent indicated " above . or when the
”../‘v{f \, ’
R.r pp01nt1ng authority acts. arbitrarily and makes appointment

’g';’f'»m VTAD JA

@kptbm{from the waiting list by adopting pick and chpose method for
-'. ‘?‘H\" ) / . '

f:w”’%xtraneous reasons.

12. " On scanning the mater1a1 on record, we are of the’

~

considered view that none oﬁ\the cont1ngenc1es warrant the

app01ntment of the applicant agalnst a vacancy of 1996 year.

The select llst is prepared :under Regulatlon 5(I) of 1966

e 'Reguiations. ‘ It cannot operate for an indef1n1te period.

Such operation, -if permitted, would clearly violate the

mandate of the statutory Regulation. In any case; the .
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.

to confer a right of appointment on.the‘applicak

stretched ‘
puring this longn

against a vacancy which occured on 1.6.1997.
“period <7 of 3 years, there must have been more State Forest

Officers having become eligible and entitled for

consideration for appointment to IFS.

13. In support of his claim, the learned counsel'for'the"

applicant has relied upon itwo ﬁUGgMents;toqe’of ‘-he Apex court in 1|

r

‘the case of Nepal-Singh-Tanwar~etcs vs. Unlon of India &)

. others, Civil Appeal No. 16769-16771 of 1990, ad the other in-the

f;aeechS.Raavs.mmofIrﬂmmmbblg’ of 19‘97 decided on Laen

'_ﬂa1,1997. However, we must say that the appllcant cannot take

benefit from the law laid down in the | aforesaid Judgments?

1 ' In Nepal Singh Tanwar' 8- case (supra)| no meetingl of the Evl,_

Selection Comm1ttee in the year 1992 as scheduled on 26.3.1992,

, was convened, rather it was cancelled and Nepal S1ngh Tanwaf

who was the last candidate on the select llst in 1991-92 had

been offered the appointment by the Jtate Govt. itself "on

12.8.92 and it was held by the Apex court that there werle

sufficient reasons for the State Govt. not t- o convene the

meeting of the Selection Committee iJ the year 1992 and Jt‘

was under these clrcumstances that the app01ntment of Nepal

|

Slngh Tanwar against the vacancy ‘beyond the vacancies wh1ch

g
retary e
(‘q'}ns\ts Lo

159
IHWAL)
r Sec

re the subject matter of the select list for the year 1991—'” %g
i
was upheld by the Hon'ble Supreme Court. The. appllcant k?»

’T T &2
Tt

'rbe;o"re us was adm1tted1y placed below’those 8 candidates in

1the select list of 1993 (revised in 'January,l9q4) and wFs
' :
considered by the selectlon committee. It is neither the

stand of the applicant nor can it be said by any stretch of

imaginatlon that the\ appllcant was not promoted in terms of

the select list of 1993 simply because of the fact that sémef

|

charge sheet was pending agalnst him at that time. The

applicant could have a valid grouse in case he had been



réspondents to review/reconsider his case. for promotion
against the 8 clear /anticipated vacancies of 1993 by
ignoriné the factum of any charge'sheet pending _aqainst_him

at that innt of time. It is not the case of the applicant

- that his promotion was not made - by' the selection
committee/UPSC becauseioﬁ the charge sheet allegedly pending
against ‘him. As observed earlier, hé was definitely pléced at

o No.9; below 8 anticipated: and clear vacancies against which
.the 8 candidates were considered and appointed on the basi s

of their records. In M.S.Rao's case (supra); £he Govt. had
justified non convening of the meeting of the Selection
Committee in 1995-96 and the name bf the applicant was on the

‘o select list of 1994-95. Howéver, in thét case, thé respondents
| o were under a w: rong impression that a Avacancy caused on

account q@ﬁgﬁgtirement of R.S.Malik,IAS on 31.3.1995, was not

available within the year for which the select list of 1994-

95 was in operation, and the said vacancy was not taken into*

consideration for the preparation of <" the select list.
While disposing of that OA, this Tribunal took the view that
the . vacancy caused on account of the retirement 'of

R.S.Malik,IAS on 31.3.95 was available-in the year in view of

the , judgment of the Apex court rendered in Union of India vs

Mohan Singh Rathore, reported as 1997(1) sSLJ 231. The

osition of the applicant in the present case before us is

otally different and théffa;io of the judgment in the case of
"M.S.Rao (supra) is of-nofaVail to him. The provisions of

;901ntment by promotion Regulations both for IAS and IFS are

)’

L (R M\mwm
Yy n qa(ﬁﬁ‘”llnd” <, roiar)
"1',0—4> : qrEon €7 £R g

Ministry cf ¥ g ¥ enest

T ' 1477 ‘Govt. cof indiz '

. W@ A
5 fasit/New Del

situation, this Tribunal could legitimately direct the '




'posts in promotion quota of IFS cadre of Haryana retfospéctiVély

‘cadre strength regulations and the recruitment rules./ While

number of vacancies in promotion quota in the IFS of thé

the !
"cadre strength in relation to that state in: schedule to the

) cadre strengthpg: egulatlons. ‘ 3

AN RHAT'*
\ N ‘; N A

"w%s made known‘to all the State Forest Officers serving in

“different statés that the notification of the Govt. of India

14; | So far as the second relief sought by the applicant
i.e. direétion to amendment.of cadre rules and to increase 2
/
w.e.f. 22.2.1989 is‘conéerned, it deserves tobe rejected for:
more than one reasong?mprimarily,being barréd by limitation.
Respondenf No.1 'iq;ts; reply has explained that on the basis
of the judgment delivered by the Jabalpur Bench of the CAT, 2
Notificationsfboth dated 22.2.1989:(Annexures A-4 and A-5)

were issued by the Government of India thereby amending the

the first notification amended the cadre strength regulations

in respect of Madhya Pradesh cadre in order to increase the

said cadre af-ter taking into account the State Dep utation
Reserve alongwith the senior duty posts as also . Central
f .
Deputation Reservef{ i.e. item Nos. 1,2 and 5 of the cadre
strengﬁh However. by the second notification issued on the
same date, the recruitment rules were also amended’ according
to which the number of persons recruited under Rule-8 in any

state would not at any time exceed 33 1/3 percent of the

number of posts .shown against items’ No. 1 and 2 of the

. - S,

A
%g With the issuance~of the aforesaid notification, it
)T '

was explicit .té&6 not to provide promotion quota more than 33-1/:Z

.7 percent of the“number of posts shown against items No. 1

and 2 of the cadre strength in the - :chedule. Thus, if any

member of the State Forest Service had ~any grievance, he
7> 13,0
JL-10€y
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.ought to have challenged the legality of the above - stated

appointment to the IFS in the year 1988, ~ He  did not

'challenge the above stated prov1s1ons otill he filied the

present .OA in the year 1997 Even in the “year 1993, the

appl1cant was cons1dered and placed in the select list, and

the promotlon quota was calculated in terms of the above

"‘stated pegulations. The applicant did not'.'question the

said method of calculat1on of promotion quota within the.

/almltatlon even afs ter h1s placement in the select list of
" " 1993, In this background, if the cla1m of the appllcant is

accepted at th1s stage, the retrospectlvé 1ncrease in the
promot1on quqta in the IFS' cadre of Haryana is bound to
'advefsely affect the seniority of ‘those directly recruited

- IFS  officers .who' have been appointed during this 1long

R

-,%”’,, interval ¢°~ of 8 years from the year 1989 till date. Nontof
' them has been impleaded in the array of resp.ondents .in the
_present OA, |

16 A We are, however, of the view that' non. acceptance
|‘5_, : ‘of the claim of the applicant by us should not cloth:e the

‘respondents with an absolute'z;tight to cause frustration

amongst the the State Forest Offlcers by .stagnating their

,x*”"‘*\career. Adherlng . to their performance as/welfare state, the
" °n @ R, v ,
A’H’».respondents are duty bound to ensure - falthfully ‘the
- ,mwmmgomplfance of the statutory provis1ons of 1966 egulatlon#by

. )Eﬁﬁd;e :

it of A (:};&%N$§&$ﬁﬁ&‘ | L"

: /;// - (R. SANEHWAL) Prrir

siag afaa/Under Secreiary [4-104 >

onagy g3 £ BT
Ministry f Frou & Feorsne .
WA BT 1Govt. of Indie

- faseit/New Delhi.

..:-,____._,-r

proyieions within the prescrlbed period of llmltat10n~] As

pleaded by the appllcant himself, he became eligible for.

i
LI

i

i

i
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holding annual meetings of the Selection Committeer .so

long as the State Govt. has no valid and justifiable reasons

E?ﬁ for postponing the same. This is what precisely the Hon'ble

?ﬁ : Supreme Court has authoritatively held in H.R.Kasturi Rangan

;;51 o R &-Ors; - vs. Union-of India-&-Others, Civil Appeal Nés. 3891_
" 3894 of 1993 decided on July 28,1993 and in Nepal Singh Tanwar
(supra). Except some inter-se disputes of some members of
HFS (Class-11), there appears to be no reason shown by the
State Govt. for not convening .the meeting of the Selection

Committee for the year 1995-96. It was this reason which

presumably prompted the postponment of the meeting of the

Selection Committee convened on 23.3.1996. This, in our view,

cannot be said to be? valid or justifiable reason for not

bgcintéFbretEéd as avself.created reason by the_State Govt.,

more so when there was no bar imposed by any ]ud1c1al forum

ﬂj' once that such seniority disputes do not and canrnot
i . furnish a valid ground for delaying meétipgs of the selection

committees. Long delays/interruptions in holding of the

,\;}\\meetingq definitely deprives the .eligible State Forest
TAg > '

C___——iﬁbsbfficers "of their due

~3 m“fﬂVfﬁ, promotion to IFS in time. Besiaes,
their fixation of seniority, pay etc. in the IFS is also
;_L;;f‘adversely affected. In the present case, 1f the sen1or1ty

lést of the. year 1995 96 had been flnallsed in time, the
.1 . nplicant could/m1ght _hgve been inducted to IFS alongwith

other 91191b19 candidates against:the available vasanities withoutu .

\
A

observed by us, we dispose of this OA with the ‘directions t»

/777ﬁh72
[4-10-9>

convening ghg meeting of the selection committée. It can:@ﬁ1y

i}ﬁﬁt” : on the issue of 1nter -se seniority. We”have held more than

agﬁ delay. -
".;_.;\,.su
camée In the light of what has been discussed  and
el

|
f
5
|
I
:
!
1
|
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that the respondents shall take immediate steps to prepare

'the select list for the year 1995-96 and finalise the

appointment of all the eligible officers includihé the
applicané w.e.f. the dates the vacancies became available
~in IF'S promgtion gquota of Haryani,'__y’i__t‘:gi_n _2Vmon'ths of the
'rggceiptuqﬁ a copy of this judgment. We hope and expect “that‘

the respondents shall faithfully follow the observations

made by us in this OA in order to avoid any B
discrimination/frustration to the promotees in the matter of

selectiol"ns/appointments in the present case as well as while

dealing with such cases in future. ‘ ;; wa

No costs.

(R.K.NEHRU)J
Vice-Chairman

(S.C.VALLC
Member(A)
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¢ . HOLIFJUATION

" New Eelhl, the 22nd Fobruacy, 1969

»,
- '

asn 117(n) 'l—- in pursuance of sub-rulesn (1)
(_‘}1(1"(2) of rule o(‘.the Indian Forest Servioe '
(dadre)'ﬂules, 1965, tha ('}e,ntrjal Government, in

. oonsultation with the G.over‘nma nt of l'-‘iadhyd”}‘r?:dsbh,

.hex‘éi)y makes' the folloving regu‘lntion.a bo nmand tha
Indian Forest Servico (Fiiatiou af Cadre :J(:renébli)

Ilcgulg\tions, 1966 naws ly - o _ .
. . , v

2 . be o (1) Those regul_ntions- ‘may.be‘callcd the Inddan

| "Fufest:‘ t;‘cx‘v__ioe (Fixation « Undre Shrength)
Al.mndment-He@uli\bious, 1989, |

(2 ) They ahall be deamed to i)me c oy 'i.m:o Twygoeo

on the 11th July, 190,

2, An the schedule “to the Indan Forest fogvive

(Fixation of Undre Strergth) Regulations, 1966,

under the bheaditg Miadhya Fradegh i'w-:i_tr'im‘nu:u‘nm‘

3 to by the following shall be gibistitubed, uniely t-

§

"'(1) For the padod comerndng from 11th July,

19U and ending wkh 208 My, foly

v

J. Leputation reserve lity : ‘
Iy, .,mljz ave Hugarve 24

5e Jundwr popts : ' 26

G, Training Negerve , : 18

———

Lircet Nacrufitusnt poastn Ixrcy S 2
¢

wotdon posts, Jtuy
Tobtnl authm iged ntrang th 269 '

-
R

f entidl e

' &.SANEHWAL)
A Secreary
g3/ Undet oee :
, | i :

B

o ROV el
& ' . Ministry of v & S
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| “(ﬁi) Foe the pariod oommencing from 213% liay, .

' 19080 .and ending with 21at Fobruary, 1909

.,':'
v R

Deputntion reserva 57

leave Regerve, Junior postd and

' . Training l!osex‘va ‘ : . 60
e . , ' ) . . . I:.
‘ ' ‘Lireot RNecruituent posts 287"
“Fromotd on posts 4 10y
/ . e K
.Total authcriged strength © 96 ' B .
: . C e, ' . ;, .
. |’ . . L \. '- -
"(144) Fur the period o cuméneing from 22nd ;
Fcbru!zuiy, 1989 oniwtir(ia ' '
. " J« Posts to be fimad by pr0-
mof:ion in aco ordame with ‘
‘ rule .8 of tha Irg (neoruit- . P
- mrnt:)nulss, 1966 . BT : ‘
- Nte Posts to be £4lled by direct ¢
. reeruitment - C 101
' 5 noputaticn neserve \3‘2)% of ditem .
above . & 4
:“'- ) , ]
RN 7 6.‘113avc Reserve: Jutiar posts and i
S Training Necgorve at the ratc of 5
JUh of itam 1 above . 66
' ' Direcf;_necruitmeuts'pdnté - 306 ' RS
‘ Iromotion posts ‘ ] o -
- . A . . . i
™ Straeng th autharigod - 3Ye6
’ ) w .
(No 1501 6/1/89...413(11) IR
Yo P LUINGRS, DESK -orraviin, SRR
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'lhe number of pexsons reoruitad unuu .rula. 8

in any State af grOUp u(‘ Sbates ohall uot

at lUl}" :
: tiu'c, excucd 32 I/J per cent af‘ tllc numbe

of

-postq ag ave shotm ugainst itsns 1 and 2 of thc

' cadxu in reletton to that

State (r tllc gl:oup of -

Btatee, in the

(,hedule to tlle 1ndia_1 1‘01 (.JL

Service (p ixation
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1966,

gulatiozls ,-

H O 71 g
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IFS but due to reaaons beyond the
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1he ,releVant vperiod. We g@ee no ground Lo

~the Trihbunal. -

rached )
~ “« 5 0 0 0 9 ¢ e o .(C ® e ¢ 0 . *” ® 8 & ¢ v 0 "J
( KULD1P S1INnNGH )
47/ — it
* 0 0 0 9 LR I I I Y e e 8 v e : e ¢ 0 0 0 .J .
' ( N. VENRATACHBALA ) T
New-Delhi ¥

ebruary 8, 1995,

PRSP




