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S :ms appﬂcanoﬁ [P T 11.0-7-95 S mr.s.ﬂoy for the~ applicant. Issue
'~ form_and within time, ol inotdce before adnission to the respon=
"' C.F.of Rs. 501- " '/ |dents to show cause as to why the applie -
",;f.v_‘?;g"/gng‘gdé 14 ? &} “jcation be not admitted. Beturnable on
- 'V.:’)at d '6“% QT" | 4 L [4=9=95, In the meantime the respondents
1 . T lare expected to cmply with the %:winal
. .lorder where under Mﬁe—bme disposed-
" lof the applicatien for payment of the
_ - 1 . | amount of arrears of special pay within
T - - |a period of three months from the.date’
7 L lof receipt of the order. |
T P tir s A Choudhury, Addl.C. s.s.c:.
. > .7 |seeks to appear for respondent No.l(a).
~ |HoweVer, notices bo directly issueﬁ to

e T c lthe said re%pondents.
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- Mr S.Roy for the applicant.,
Mr A.K.Choudhury,Addl,C.G.5.C
fer-the respondents.
" The respondents have not so far

. ,deCLded the\appl;catlon of the applicant

filed in February,1995 pursuant to order
dated 14.12.94 in the.0.A, Mr Roy thereg-
fore is right. in submitting that a final .

‘operative order may be passed in terms

of paragraph 10 of the order in the 0.A.
and the. respondents may be dlrected to
xmplement the same. We houever, think

‘that some more time may be alloued to the

respondents to decide the application
before such order is passed, We therefore
dlrect the respondents to dispose of the

":appllcatien of the applicant within a*

period of 31x weeks from the date-of

. reteipt or the' copy-of this order. It is

.

\x‘aA

5)

made clear that if no decision is taken
within that time then having regard to-
the provisions of the Act we may, proceed
to pass final orders as prayed without
waiting for the disposal of the said
application. . .

 -0.A. is adjourned for admission |
to 3.11.1985.

-

Membdr Vice-Chairman




3.11.95

®

0.8, J2% /95,

Mr S.Roy on leave.
Mr A.K.Choudhury,Addl.C.G,5.C for
respondent No.1.

Mr R.Sarma for Nr.§.P.Kataki
standing counsel of the Govt., of Tripura.
Thex respondents request for

8 weeks adjournments. The application

- is accordingly adjourned to 15.12.35 for

P9

15.12.95

admission. The Govt. of Tripura is ex=
pected to pass the final order on the

applicationvof the applicant which they
uvere diiecteq to pass on 4.9.95,before

the aforesaid date. /
A
\
Member Vice=Chairman

Mr S. Roy, Advocate for the

applicant, from Agartala is not present.

Mr A.K. Choudhury, learned Addl.
C.G.S.C., and Mr R. Sarma for Mr B.P. Kataki, ~
Standing Counsel for the Government of Tripura,

are present for the respondents.

-Tgle learned counsel for the respond-
ents produced a .copy of the order passed:
by the Government ‘of Tripura (Appointment
and Services Department), No.F.23(118)-GA/93
dated 1.12.1995 and submit that as the relief
orayed in the O.A.- has already been granted

" to the applicant the O.A. may be disposed

of. The order shows that the Governorzhas been
pleased to sanction the payment of the speacial
pay in accOrdéncé with the order passed by this |
Tribunal in Jthe O.A. However, we find from the
order that the sanction is provisional and it is
purported to be made subject to the decision of
the Supreme Court when it is given in the SLP
against the decision of the C.A.T., Chandigarh

Bench in Pritam Singh.-vs- Union of India and

" others. By insisting upon such undertaking the
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C. L 15.12.95 | |
L. . Co ‘ reSpéndents are trying to subject our order
' in the O.A. to the decision in appeal which is not
I “ - 7 filed against our.order but in some other case by
K o ‘ . different - Bench and in respect of different
| partiés. We are not able to dispose of the
application .as the applicant will have to be heafd

on the point of this undertaking.

B ' ) S "The Government counsel for the State
4 ' of Tripura shall take necessary instructions from

the Government in the light of above observations.

O.A. adjourned for admission/orders
to' 29.1.1996.

A copy of this order be sent

) to the applicant for information and informing
kg - v .

) - o him further that he may remain present either

e

in person ‘or through Advocate on that date

, , failing which the O.A. may be disposed of in his
Tr e~ A 7Tvr>-52 ‘o)  absence. Copy of the order may also be furnished

3 o D e to Mr A.K. Choudhury and Mr R. Sarma.
- ‘ : ' T 18 9
y ' Vice-Chairman
8.1.96 . | o Member

—

Mr. S. Roy, Adv. from Agar tala nkm ,
by his applicaticn dt.8,1.96 (flag'a') : .
prays that the OA Nos.128-132 & 159/95 uwhich
“are fixed on 29.1.96 may be adjourned to
12.2.96 for hearinge :

. taid for favour of kind perusal and
- necessary ordersSe

| | qu
\?g/\\" _ 5, u |
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(; | " 0uh.128/95 5 -

s - 13-2-96  Mr.S,Roy for the applicant.
b Mr.”.K.Choudhury, 2dd1.C.G.S. c.(.m C.A.
. 128/95 to 132/95 and Mr.%, harma Addl.
CeGeSeCe in OC.A. 159/95) for respondents.
Mr.M.RePathak for Mr.B.P.Kataki for Respon-
dent No.2 Qn all matters.)

In view of our observation in para
10 of the order dated 14-12-94 in the O.A.
the undertaking directed to be given and
the provisional sanction appear to be in
order. Both counsels inform that the appli-
cant has already given undertaking and the

ﬂ——' pavment has also been made. Hence nothin
- g%.cvuJQ% paym g

W : Wﬁ,/ survives in the C.A. for decisione. C.A. is
1221 [ b2 accordingly disposed of. This order is
44,4 W '
& M > Aol without prejudice to future proeeedings in
{- e P - the light of Supreme Court decision if
_- ’97N°” arise.
l “w . ’ -
| ' Member Vicédégﬂﬁf
im
mﬁ'—fg
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0, A, HOj%‘o/lQ95

APPLICATION UNDER SECTION 19 OF THE ADMINISTRATIVE TRIBUNAL
ACT, 1985,

4

I

FORMS ‘
 FORM.}
i

Title of the Case s Shri Chidananda Bardhan .... Applicant

-VERSU 9=

Union of India & 2 othaers $0000000cssssnescsssons Respondentso‘

I ‘K D B X
S1l.No, Dascription of documents Page 'Nos‘-
- relied upon
1. Ap.plication XX XYY Y 1 - 2
2, ANBXURE « 1 Judgment and Opder

passed by the
bn'blae Tribungl -
on 14012.1994 sose m - 25

©3s . MNBXURE = 2 Rspraesentation of
‘ tha aApplicant '
dated 18,2,96 to
the Raspdt No,2 eess : ge;z

Signﬁture of the Applicant,

. Q.O...........'.l.......'...‘.'.....\l...‘...&.....'..

For use in Tribungl's Office

g Date of Filing s ;
OR )

2 Data of raceipt by : : )

( Postal Rsgistration s Signature

( for REGISTRAR
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IN THE CENTRAL ADMINIS TRATIVE TRIBUN AL g '

shra . S144e000d0. BOAI ... ..o .0 e APPLICANT o

AND

L]

1. Union of India, - represented by the -
Secratary, Ministry of Parsonnal,
Public Grisvances gnd Pansion,
(Dspartment of Personnal gnd Training)
Government of India s New Dalhi;

2. Tha State of Tripura, - reprasentad by the «
Chlef Sacretary to the Covarnment of Tripura,
Aéartala;

3. The Accountgnt General,

Tripura ¢ Agartalag

Q.l.....'.....'.l... RESPONDE}‘TSQ

- 1. Particulars of the Applicant

I, Namg of the Applicant s. Shri Chidananda Bardhan
II, Name of Fathar 3= Late Sachchidananda Bardhgn
111, Age of the #pplicant s- About 59 ysarse
1V, Dasignation gnd parti- B
Director s Food & Civil Supplies 3
culars of Office(Nama

Government of Tripura s
and station) in which o R

. Agartala,
employed or was last

amploysd bafore ceas ing

to be in gervics t=

cont,eesep/2



V. 0ffies address s« Ioas not arise aince retired

on 31,3,1994
V1., Address for ssrving 013 -Kalsbari Lane s Krishnanagar,
P.0. Agartala s PIN - 799 001 s
P.5. West Agartala s
Dist - West Iripura.

Notices s

2, Particulars of the
Raspondants s
I, Name of the Respondents s (a) Unijon of India

(b) 8tate of Tripura

(¢) Tha Accountant General,

o Tripura.
II,Ngma of Fgthar s Does not arise.
113, Age of Resgpondant s Doag not arise.
IV, Dasignation & Particu-
lars of Office (Name
& Station) in which
employed s : Doas not arige,

V, Office Addrass s (a) Union of Indig-raepresented by thee
8acratary, Ministry of Personnel,
Publie Griavancas and Pension
(Department of Paersonnael and Training)
Govsrnmant of India, New Delhi,

- (b) The Stats of Tripura -
~raprasantad by the-
Chief 8ecratary, CGovernment of Tripur,
Agartala, |

(¢) The Accountant General,
Trpura s Agartala.

I N
P RN

VI, Address for servicae ‘
of Notice s As gbove,

conteeeeneep/3



3. Particulars of the order

against which tha
application ig mgde 3

3 -

Pursuant to the Judgment and Order

" passed by the Pn'ble Tribungl on

14,12,1994 4n 0, AN0.3%R../1994, the

- Potitioner submitted an application

to the Raspondent No,2 on 18,2, 1995

| for payment of Specla)l Pay due tothe

4, Subject in briéf 3 (i).

Patitioner for the period he held
"“B-Pogtg" in Schedule-III of the

Indlan Mnministrative (Pay) Rules, 1954,
but the Respondent No,2 having daclined
to respond sucl representgtion and
theréﬁ&'rafn91ng to pay the Special Pay
as demanded,iphe.Petitioner.files fhe.
prasent appliéatibﬁ fbf apprepriate«\"'
direction ﬁhén the Raspondents, |

That, the applicant while holding
ths post 4n Tripura Civil Sarvica

~ Grade-I was appointad to the I,A.8, .. .

Cadre Post on . J&/90...... in the
Senior Time Scals of Pay, The Governmant.
of Tripura granted Specigl Pay @ Rs, 200/
per month for the post held by the
applicant but the applicant could not
gst such Special Pay as tha applicant's
basic pay was fixed a% the maximum of
the Senior Time Scale i,a, Re. 4,700/,
The Rsspondant No,2,in the mean time,
on 6,4,1987 doubled the existing rate
cont....p/4



(11).

DY

v
- P
of Special Pay subject to a maximum of
Rs, 500/= p2r month with effect from

1. 1. 1986,

That, the Respondant No,1 by Notificpe
tion dated 6,8,1993 in G,8,R,No,.535(E) mada
Indian Administrative Sarvice (Pay) Fifth
Amendment Ruleg, 1993 for tha purposs of
amending ths Indian Administrativa Service
(Pay) Rulas, 1954 in the following magnners

" In the Indian Adninistrative Servies

(Pay) Rules, 1954, in Schedule-III

under heading‘- "B.Postg" earrying pay

in th2 Senlor Time Scale of ths Indian

Adminlstrative Sarvice under the State

Governmants ineluding posts carrying

Speclal Pay in addition to Pay 4n ths

Time Seale.™

In paragraph (3) s-

(a). the first proviso shall be omitteds

(b)e in the second proviso the word -

'further! shall be omittads

and tha gald Fifth Amendment Rules wos given

. @ffact to with effaect from 6,8.1993 most
arbitrarily and cgpriciougly by the Raspondsnt

Fo.1 and by giving effeet to guch amended
Rules with effect from €,.8,1993 instesd of
1e1.1986 = the date when the Revision of Pay
Scales of tha Central Government employsaes
contieeep/5



(111),

. o g

s S
was givan affect to, it has caused discrimi.
natory traatment to the 1,4,3,0{ficars inclu.
ding the Petitionsr who held gnch "B-Pogts"®
in Senlor Time Scals,

That, the Patitioner filed 0,A.No.1%. /04
before the Ibn'ble Tribunal for quashing
and/or modifying/gmending ths provisions of
the Indian Administrative Services (Pay)
Fifth Amendment Rules, 1993 for tha purpose
of giving affact of the gmendment with effect
from 1,1,1986 - the date when the ravision
of Pay-scales ware given affact to and also
for an ordsr directing the Respondents to pay

.Spec"al Pa}' @ RS. %q‘ooooo'o per month ﬂom

18/3/90 to 31/7/90 & 4/11/91 to 12/5/93 & @ Bs, 400,

u8/920000.0.... to . O.. Q to tlle
from 13/6/93 t
applicant which he is entitl y virtue

- of holding the post in A.1,.S.Cadre in the
Senior Time Seile and the PHn'ble Tribunal
disposad of the said 0. A, .];5.0,.../1994 on

14,12, 1994 with the following direotion

" In the light of ths gbove discussion and
with ths pqsition of lgw being discussed wa
direet the applicantg to appiy to the
appropriate authority for payment of %he
anmount of arrsars of the aspacigl pay as
elaimed in the respective applications,

The authoritiss concerned may take

administrative decision and pass suitgble




MNEX - I,

AVNEX = 2,

(),

@ s

- 6 e
orders on those applieations subjeet to
the second proviso to Rule 3 under the
heading "B-Posts" in Schedule II1I of the
Indian 'Administrative (Pay) Ruleg, 1954
and o11gibility of each of the gpplicantsg
with refarence to the periods for which tha
payment 1s claimad. Such application to be
f1led within ona month from the date of
i'ecaipt of a copy of the order, Tha
concerned authority shall dispose of ths
appiicationa as far as practicable within
3 months from the date of raceipt of the

same from ths respactive applicgnts,”

A copy of the Judgment and Order passed by the
on'ble Tribungl on m 12,1994 is annexed and
narked AINEXURE « 1,

That, in accordanée with the Ordar passed
by the Ibn'ble Tribunal (Mnsxure - 1) the
applicant submitted an application %o tha
Respondent No.:;‘:on %. 2. 1995 for payment of
tha %ecial Pay, but such iépresentation has
not been responded and thereby the Respondent
No.2 has refused to pay the 8pecisl Pay as

¢laimed by the Applicant,

A copy of the said representation submittaed
17 : :

by the applicant on é.a. 1996 13 annexed and

marked AMVNEXURE - 2, |

contieeesp/?
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5, Jurisdiction of
the Tribunal s The applicant declarss that the subject
| mgtter of the patition and provisions
of Rules against which hs wants redressal .
is within the jurisdiction of the Tribunagl,

6. Linitation s The gpplicant further ded gres that the
application is within the limitation
praseribsd in Sac.21 of the Administrativae
Iribungl Aet, 1088,

7, Facts of the Case 3 4s stated 4n paragraph 4 and Subeparas
(I) to (IV) thersto,

8. Datalls of raemedies
exhgustad s In accordazica with the Judgment andg Order
passed\ by this Ibn'*blas # Tribunal on
14,12, 1994 1n 0,1,F0, 3%, ,,/1904, the
Applicant submitted an application on
- 18.2,1995 vide Annexuire - 2 to tha Ragpdt
No.2, but witlout any pesponsa.

9. Mabters not previ- That, the Petitionsr filed 0.5, 150 ..
ously filed or panding of 1994 for grant of Special Pay _
before any other. Court ¢  and such cgse has been disposed of

by tha Ibn'ble Tribungl on 14. 12,94
(Annexure - 1) and accordingly
having not received any raply to

/7.
his represaentation dgtedq a?s.a‘zz.gs
(Annsxurs - 2) the Petitionar. S

files the present petition,
cont,...p/8
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10. Rellisfs sought s In view of tha facts mentioned in the
foragoing paragraphs, the Patitionsr prays
for the following rellefs s

(a)e ... for an-order directing the Rasspondants-to
implement the Judgment. and-Order of the. Mntble
Tribungl Dated 14412.1994 4in 0,A,No,150/94 and
to pay Special Pay s
(1.) @ Rs.500/= . from 183,80 to 31.7.90 and
from- 4,11,81 to 12,5,93 AND

(2) @ Rs,400/~ from 1.880 to 3,11,91 and
frou 13,5.93 to- to the Applicant
which ha is -eni;itled to by virtue of his
lolding the post of I,A.S.Cadre post as
given in the Senlor Time Scale viz ¢

(1) Joint Seerstary, L.S.G.Depti, Govt,of Tripurs

(11)Registrar of Cooperative Societ'las, Govt of
. Iripura; -

(111)Secratary, Tripura Public Service
Commissions

(iv) Dﬁrector, Food & Civil Supplias,
Governmsn®t of Tripura.

(b)e othaer reliefs which the Applicant is entitled

to under the Law and the equity.
Interinm Order, if any, prayed for ¢ NIL,

cont......p/Q
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11. Particulars of Postal Oprdsr/Bank Draft in reSpecf of
the Application Fas s

I Numbsr of Indian Postal Order 109 316787  of Re.50/w
II, HName of the Issuing Post Office 3 W
1I1, Date of 1ssus of the Postal Order s E? ?6’

IV,  Post Office at which payable Guwahati,

12, List of Enclosureg s

(1). Copy of the Judgment and Order passed by.the
Ibn'ble Tribunal on 14,12.1994 in 0, A..380./1904.

(2). Copy of the reprasentation submitted by the
Applicant on g/z. 1995 ,

(3)e Vokalatngma,

(4)s Postal order for Rge50/= No,.% ..?.’.?.7.57...

VERIFICATION

I, shrs C, Bardhan 8/0, late S.Bardhan

agaed about 39 years, retired from Government sarvice as a mambar
of I‘ﬁ, resident Of - Old Kali!)ari Lane,l(rishnatiagal‘,llgartalag

do hereby varify that tha contents of paragrephs 4, 4(I), 4(II),
4IV), 7, 8 and 9 are trus to my parsonal knowledge and the rest
of the foregoing application gre my humble submission ang prayar

and that I have not suppressed any material fact,

Pated § LA ulv, ez, Lidsiids Bardiag

Signature of the Applicgnt.
Place 3 47%4%&/ \ pp
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o CENTRAL ADMINISTRATIVE TRIBUNAL,GUJAHATT BLnCH V3
Datec of Order ¢ This the 14t h Day of December,199¢,
i Justice Shri M.C.Chaudhari,Vice-Chairman,

Shri G.L.Sanglyine, Member (Adminictrative)

| 0.A.Nc.30/34
Shri S.K.Gengull .
- Vs - ) .
Union of Indiz & Ors. - .
Shri S.N. Gupte ‘ .
- Vg =
Union of Indis & Ors. .
) 0.8.N0.150/94
Shri Chidanahda Bafdhan .
- Us “n ’
Union of India & ars. )
r * ‘4"'4/{\}
e ShRI D.K,Bhattazhetjee .
I
Unidn qf India & Ogs, .
D.ANo.152/34
Shri Naresh Chandra Deb .
Union of India & Qrs. .
0.A.No.153/94
- . Shri Sukhendu Bikash Sen .
- g =
Union of India & Qrs. .

For the Applicants i

For the Respondents 3

*

P

Rpplicant ]

Respondents.

Applicant

Respondents.

Applicant

Respandents.

Applicant

Respondents.

Applicant

Respondents.

_Applicant'

Respondents

Shri S.Roy, Advocate in all the

applications,

Mr G.Sarma,Addl.C.G;S.C in all the
applications.
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150/94 Shri C.N,Bardhan claims speciel pay at the rate

- O RODER

b e e e

CHAUMART 3 {V.C)

—— -

ALl the stove applicstions involve s ame questions
and the facte sre clro similar, hence these zre being
disposed of by thig tommon order,

2 All the tix epplicants are retireg 145 officers.
Their grievence is that they have teen denisZ epécial pay

from the date of tneir respective anpointmsnts to the cadre

post in the senior time scale in the IAS till the date of

their retirement gnd that that action of the respondents

is illegal an# hss csused great hardship to them.

3. Applicant in 0.A.90/94 Shri S.N.Genguli claims

special pay st the rate of R,400/~ per month from 19,8.58

to 31.10.91 on uvhich date He retired. The a;pliéant in.

1
', 0 440/0L plrime eneninl rayv ot the rate ¢© %.500/-per

month for two perlods namely, 10,5.87 to 17,c.08 and from
7.1.94 to 28,2,94 and at the rate of %&,400/-per month for

t he pefiod from 20.,8,88 to 6.1.94 (The learned counsel for
the applicant states that this is the correct claim and
there is some error in that respect in prayer tlause-b).
The applicant retired on 28.2.34, The applicant in 0.4,

of #.500/= per month from 18,3,90 to 31.7.30-and 4.11.91 to
12.5.93 and at the rate of ,400/=per month from 1.8.92

to 3.11,99 and 13.5.93 to 5.8.93. He retired on 31.3.94,
The applicant in D.A.151/94 Shri D.K.Bhattacharjee claims
special pay at the rate of R,500/-per month from 13.5.88 to

1.1.89 and at the rate of R,400/-per month from 2.1.89 to

contd... 3/=
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31412,92, He retired from service on 31.7.33, The appliéant
in 0,4,152/94 Shri Ngresh Chandre Oeb clsims specisl pay at
the rate of ®,400/~per month from 22.5.88 to 31,5,50 and at
the rate of #,500/wper month from 1,6.30 to 29,2.92. He
retired from service on 29.2,92, The applisant in N,8,153/9¢,
Shri Sukhendu Bikesh Sen claime special pzy at the rate of
Rs.500/-<per mqntb Frum.b,7,84 to 27.12.88 and-from 18,4,90 to

31.2.32 and &t the rate of k,400/-per month from 28,12.88 to

17,4,90, SHri S.Nyﬂaﬂguli Wwas appointed tc the 1AS cadre post

on 19,8,84. Shri S,N:Gupts was eppointed tc the IAS cadre
post on 15.5,87‘ Shri C.N.Bardhan on 18.3,%90, Shr;‘D.K,
Bhattecharjee on 13.%,88, Shri N.C.Deb on 22,8,88 and Shri

S.B.Sen uas apmbinted tb the IAS cadre post oh 5.7.88, The

epplicants on sppolntment in the 1AS cadre post were fixed

in the senjor time scale of R.,3200=15th and 26th=100=3700~425~

ROy LnT o L L vl T Loatowne mzaarLm of unetl gcele
namely f5,4700/«.
4, Clause 2 under the heading "B - Posts narrying pay

in the senior time scale of the Ipndian Administrative Service
under tHe State Gauernments including posts carrying spéCial
pay in addition to pay in thd time Qaale? in Stchedule 111 of
the Indian Admidiﬁkrative‘Setvice(Pay) Rules 1954, provides ¢

H(2) The State Governwent concerned
ghall te competent to grant a speclal
yay for any of the posts gpecified in
gh{a part of the Schedulp either indi=«
vidually or with referente to a group
Of class of such posts §

(3)The amount of any special pay which
may be sanctioned by the State Govern=-
ments under ® clause (2) shall be $,200,
Fﬂ0300’ m.ﬁoo, *.550 Gr %.500 as may,

) - from time to time, be determined by

i the State Government concerned $ shall

" provided that pay plus specisl pay/
ot exceed the maximum of the pay scale

to which special pay is attached ¢
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‘ »
- Provided further thst the pas in Selection . '
Y trade together with epgcial pey ehell

not exceed K,6150 pcr month."
Ve are concerned with the first pfovlfu 0F~tﬁc clause 3 uvhich
provides thel the pay shall not exceed meximum of the pay
together uith the special pay. As stated esrlier the pey is
k.6700/- maximum and the spplicants went the cpeciel pay as
. cleired by them to be added thereto Uithin the limit of ®.6150/~-
per month under the uuqunu proviso.
5, The filing of the epplicetion has presumably been
occesioned by reason of the Indian Administrative S;rvice(Pay)
5th Amendment Rules 1993 Qthh came into force from 6.8,93
(Annexure 7R in O.A.QD/Qa).Améndm2;1;2?es have been made by
the Central Government after cons qltation uith the State
- Governments conCErned in exgrcise of the powers conferred by
cub-section(1) of Section 3 of the All India Services Act ﬁﬁ'
1951 (61 to 1951). These rulés omit the first'proviso to
~clause & ungdel the neacing BeFosit Coilyind v PUCTIE U2 YURNES S WA
time etc. in schedule 111 of the Indian pdministrative Service |
(Pay) Ruleg,‘1954. The word tfurther' is ommitted from the ; o

second procxso. Pripr thereto the position was that by virtue

of the first proviso of clause 3 special pay vas not paid.

?
The respondent No.1 have produced a circular issued by the %:
. Government of Indiag Ministry of personnel, Public'Grievances i
‘and Pensions (Deparkmnent of Personnel & Training) bearing - %
No.11030/73/87~ﬂlﬁglt) dated 21.1.88 (Annexure R=1 in 0.A. ' g

90/94) Howevery M2 pind that to be not relevant for the

question on hand as it relates to perspnal pay and not to

__special pay. In the respactxue uritten statements filed by
Union of India,@it {s contended that the appllcant (in

respective cases) were not eligible to drauw any special pay

GODtdi.. . 5/“




¥
irovicwe of the Timitstion pleced by first proviso to clause 3
mentioned sbovey It i gleo contended by respondent Noet

that the rntiqnnlc heh:nﬁ thet rpqtrictlon erfective from (

"1.1.86 subspguent tb the recommendat ions of Fourth Centrel

Paey Commiselomd wse to cnsute that pfficers in thege grades
(i €. senibr time epalée end JAG of theo 1AS) uhﬁ vere drauine
cpecial pay did not drew more puy then the officers who WeTE
in the respective higher grades but were not in_receapt of
ahf special pBY. The'diepensation in the Sclection Grade ~
of the IAS to egllow pey and special pay upto R, 6150/~ in

the revised pay hrﬁlfﬁ as per the secand proviso te clause 3
has been in exlbtancc g0 at to maintain an inter service
parity vith the post Df 316 in 1PS which is a super time scale
of this sepvice phose pay soale is #,8100-6150/-, Thie
HovevET GGes N ooy et S A N A B el

under consideration, Since until the Fifth amendment af ihﬁ

“Rules aforesalﬂ Eha provision was to limit the pay to the

maxlmun of the scale and special pay vas not to be paid the
applicants had no otrasion to demand the same . ‘The fifth
amendment Rules tamg into force after epplicants except tud
applicants in 0.A.149/94 (5.N.Cupta) and in 0..150/94 (C.N.
Bardhan) had retifed. The applicants contend that the ‘
benefit of the fifth amendment Rules 1993 should also be
extended to them Qﬁd'they should be paid the arrearsg for
the periods for which thay heve claimed the special pay

in the rteunective applications by applying those rules. It
is contensaes by Mr.Ruy that although the rules have not
been madg exprééaly spplicable tetroapectively the benefit

thereof tannot be denied to those IAS officers who had

wfb L // ) contd... 6/~
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/ééetixsﬁ pricr to the date of the anendanent La6 6,893

which rey be described es cut oft oceate, At ie pubmitiol
Lhigh there 1o NO rebionality for gifferentisting betueen
the of ficere who retired prier to the cut off date end
those who retired thereafter, that the officers who getired
earlier and the officers who ere in service after the cut
off dete form & honoQeneous group holding the same post and
2%
3

il )
that meking

"

carnnot be divided intéﬁgiasses artificielly
the smrended rules prospective in operation has resulted in\
diecriminatién being cedsed to thoce officers who have
retivted pricr to the cut off date like the epplicants
except tuo. In this copnection relisnce is placed on a
decision of the Central Administrstive Tritunal, Chandigarh

Sench in Lhe cese pf Pritam Singh «vs= Union of India & Ors.
arn i O o yv\.}wyu.cp\ readity ) -

reportes in AISLI 1990(2) (CAT) 58, In that cese constitutional

R . . . L s ) -
L . - V. . . “ T . . .oe . . \
VoD o S S Tadihalil, v wwa 4y [ SO SV A

¥

of specisl pay An the cese of 1AS officers in the Time

Scale of Junior Administrgtive Grade as contained in Rule 9
clause 3 of the amentiad Pay Rules was challengsd. It wvas
held thst appatahtly thege §6 no rational basis far

difrerentiating bmtwsan officers who are in the senior

time scale/jupior adminiet rative grede and officers who are

in the salection grade of 1AS in the metter of specisl pay
2nd thus the provision (Rule 9 clause 3) violatesdoctrine
of equslity enshrined in Articles 14 and 16 of the ’

Constitution, It was observed thusi= '

fHencp in order to ensurs equality of
ti[ﬁ&%aﬂt batuien tuo sets of officers,
the first provies to cleuse 3). of

Schetule=111. of Pay Rules under the

faamn ey - q pcale of IAS ancer-tho—senlos-time
seat9-of—I#8 under the State Governmants
ste. including poste carrying special
psy in addition to pay in the time scalse
&S emended by Fute—S—of—theReyigwent

Q?;ﬁihg “B-Fpste cartying"%..tha.a&uimw'w b ™

"
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Rule ¢ of the Pey(anender) Rulee, cennot
be suetgined end is liable to be qiathad
being violgtive of Article 14 and 16 of
Vv thﬂ Ci:)rﬁst‘it.ul.ioﬁ." f_(lf.fu(x‘:ft'j :

Concistgntiy with these fintlnge folloving ordor vee e sed
raferrihg‘tu the Fgy Rules as exiested prior t¢ the Fifth
 hmendment indroduced on 6,868,933

“The ememdment to Schedule=~I111 tg Pay

- Ruleg under the heacing "EwPosts cerrying
Pey ih the senior time scele of ths 1AS
uncey the Stete Governments including
posts certying specisl pey in addition to ‘ '
pey the time scele as per rule 9 of the '
emanded Pay Rules" _és,cquashed to the
extent provisiq@a;j h&teto lays doun thet
the pay plus specisl pay shall not exceed
the faximum of the pay scele to which -
the specisl pay is ettached, as being
discyiminatory and ultra vires of Articles
14 &nd 16 of the Constitution, In other
uprdf the special pay atteched to s post

- shall be Ea*d to the IAS officer in
addition to the pey in the senior time
scale/junior administrative nrads, However,
P A S 0 T S X 7L LI EE G S AP

¢ (3) shell 18meain unat‘f‘ected.“cfw;,m

6 Thie decleion wes rendersd on 20.3.69, Apparently

- amendman§ wag intyoduced thereafter by the Fyfth A;endment
Rules 1993 from 6,8.93, The emendménts are in tune with
this decision. Ak réegatds this decision the respondent Noll
submit in theik vritten statement that the respondente
have filed an SLP &gainst the judgment in the Supreme
Lourt which has been admitted in Sgpteaber 1989, Howaever
no stay of the displemgntetion of the Tribunal's Judgment
was granted. With the tasult the ceiling was hot applied

;

in the case of the spplicants (in that cass) and their f

‘ Pay and speciel pay together was allowed to ¢xceed the ‘
' !

maximum of the paspective pay scales in which they ;
uere.placad on provisional basis, subject to the |

' | "
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fi~:. cutconr of the SLE, The respendente h%uc further stated
trmre in & ridated reference made to the Unlon FMinistry of

Le., that Minjetry cpined that the CKT‘: judament may be
imclemented in respecl of the ;pplicaﬁt& cnly end if considered
necessery, It may be extended to &ll by teking administrative
decicion jﬁ.Lhiﬁ hwhalfﬂ.The languece of the pereagreph ie ﬁot
clezr., In the contigxt the reference gppears to be made to

t=e asplicante in the tuo cases before the Chandigarhk Bench
decided on 20,3,89 {Pritam Singhg’case) (supra). Even though
acccrding.tm the uritten stetement the Ministry of Law had
opined thet if considered necessary the henefit of the said. P

| 0 | -
juc=ment may be extended to 8ll by teking administrative - .

de=ieion in that behalf, yet no such declsion has been teken

by trne Government so as to extend the same benefit to the

ce et e Yiepmbe, Tt dE glege nertinent teopete thatoin

~ pazz 1 of the uritren statement the respentent Wolol have
sta;ed as follous ¢
"ln the meanuhile, Government of India
. suo motu initiated action to consider
changes in the Pay Rules so as to ‘
mitfgate the genuine grievances of the
promoted of ficers to the maximum | f
extent possitle, As a rtesult, it was
decided that since the sald ceiling
had been working mainly against the
jnterests of the promoted of ficers,
this ceiling need not be continued in ‘
the Pay Rules, Accordingly,notifications|: '
were issued on 5.,8,93 to do away uith | T

the said ceiling from the pay Rules (.
for the three All India Services. As i
per the general principles of financial | ¢

propriety, houever, these amendments
weré made prospective in nature = AR B
making them effective from the date of |,
their publication in the Official
Gazette viz, 608c93j"

o BTN o e 4

However except the contention as regards prosbectiue operation

of the Fifth AmendMan Rules as madc esbove the other

. :," l? 47(;;;4  contd... 9/-
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given retruspeﬂtiyaly prior tQ-6.8

in the case 6f ALY
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contenticone raised hy the respondent No.1 which ue have

4 PR qe. e g W T i
cet out ewcsc du nct necesserily run counter Lo the contentions

of the applizante, We- Fully agree with the vieu taken‘hy

the Chandigarh Eench in Pritam Singh's"case and the reasons
adopted in support Lhereo#. It is therefore not necessary |

to enter into any fresh discussion of all those points

Uhich were cohsifeipd in that judgmenty With respect, therefore

we follow the seid judgment and in our opinion it equally

applies to the pre@eht applicants,
7. Houweuvgry tﬁﬁ QUEstiDn as to whether bepefit can be
9% needs to be dealt with,

In our vieu’theépuaitimn pf the of ficers ps uas prior to

5,8,93 and of those itho continye to hold the IA$ ;osta efter

that date wauld nat‘be different, The Fifth Amendment Rules

srp e bee mpboee0f Jiherelieinn the existino :ules'which

S

placed restraint on ﬁl#gibility fot speciel pays In this

connection a refefenne to the decision of the supreme Court

jhdia Reserve Bank Retired Officers
Asgociation =vse~ unﬁmn of India, AIR 1992 g,C, 767 would be
apt to be made. In that decision the decision of the Supreme
Court in 0,5,Nakafa and Ors, ~vs- Union of India. AIR 1963

s.C 130 -hzs been hoticed te and it is obsprvpd (in pera 10)

. as follows ¢

WNakara's judgment (

AIR 1983 $C 130)

hag itself drawn 8 gigtinction batyeen

an existing scheme

eht 8 new schemd,

Where an exisﬁin?lscﬂame is revised

or liberalised
governed by
ordinarily re
revision of 1i
State desires

thereof, it muet justify
on the touchston

must show that 8 certain group i
benefit of revision/1

denied the

lisation on soun

the sald
celve the benefit of such

8 those who are
gcheme must
berslisation and if the
to deny it to a group
{its action

e of Article 14 and

8
iberae

d reason .and not

contm.'. .10/~
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erzirely on the whim and caprice of the
grgte, VNE underlying principle {s that
when the Stete decides. 10 revise &7
{iperalise 8 existing pension scheme
Cwith @ vieu toO augment ing the socie
geourity cOvET granted to\pensione:s, it
grnnat ordinarily grant the henefit to

Lt to othefs by grauing on artificiel‘

cut off line which cannot be justified

L7

tes uith the pbject intended O te
achieved.“ _

As seen earlie’ the FifLR gmendment Rules 8TE in the neture

of revising and 1iberaiising the old provision uhich placed

) restriction on the mex L Tum of pay plus special pay. 1Ne

uritten ﬁtatemant of respondent No.1 does not set out any

ratibnal basis fOF confersing the benefit of relaxation

(subject vo 204 prouiso to cleusE 2 in 11ird gchedule of

4 abpue) prOSpectively rrom 648693 Indeed

pPay Rulis,uot®
B R AT oo neT Frotd s;.mzr;e.'.i et {he o N

Lot Ty c T T -

alised in order O mitigate the genuide
grievamces of the promomed‘officers to the maximum extent

possible;and ghat event the MinistTy of Law had opined t hat

the benefit Mmay be extéhded to ell by taking administrativa»

decis}oﬁ in tnat behalfl although nO opinion seems to'ﬁave

been expresaed'that {t may be done 80 retrospectiVely.

Howeyer the use of expression ngll® is capable of taking

in itse sweep even those of ficers who have retired prioT to

65,8493 The normal‘rule that @ fiscal 1egislation would

ordinarily operate prospectiuely unless specifically made

appllcable retrospectivsly would not be applicable in

ﬁhavrulas in QUesﬁion‘uhich are more in the

respect of

natuye of @ policy decision in the_l$ght of 8 gecision of

the Tribuneld fhus there appears N reason to teke 8

-~

contdese 11/~
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different vicw then t,aken by the Chan:i;a:hzﬂenzh and on
parity of rcasoning the retio can be ep-lied to officers
uho retired prior to 6.8.93 as they c&n e described as

However ths observations of

P P

similarly situated persons.
i

the Supreme Court in Reserve Bank Retired Of ficers Asscciation's

case (supra) in para 10 once again have to be noticed uhere

it is said thus 3

ngut when an erm-loyer introduces an
entirely new scheme which has no

connection witn

dif ferent considerations enter the

decision making

the existing scheme,

process. One such

consideration may be the finalcial |
implications of the scheme and the
oxtent of capecity of the employer
to bear the burden. Keeping in vieu
its capacity to absorb the financial
burden that the scheme would throw,
the employer would have to decide
upon the extent of applicability to
the scheme, Thet is why in Nakara's
~zepr this Court dreu & distinction
. Lcen conficoTnee of EN existing
scheme in its Liberalised form and
introduction cf & wholly new scheme; |
in the case of the former all the
pensioners had a right to pension on-
uniform basis and any division which '
classified them into two groups by ‘-
int roducing a cut off date would ?
ordinarily viclate the principle of
equality in treatment unless there is
a strong raticnale discernible for it
so doing and the eame can be supported i
on the ground that it will subserve
the object sought to be achieved.But
in the case of & neuv scheme, in respect
whereof the retired employees have .
no vested right, tnhe employeer can
restrict the same tO certain class
. of retirees, having regard to the
. . fact situation in which it came to
’ be introduced,sthe extent of additional |
financial' burden:that it will throw,
the capacity cf the employer:to bear
the same, the feasibility of extending
the scheme to all retirees regardless * i
of the dates of their retirament, the
availability of records of every
‘ , retiree, etc. etc.” '

e B g e

8. On the touchstone of these guidelinaain our opinion

the Fifth Amendment Rule$ B5§eg;o be egtended to pre 6.8,93

retirees as these are in the nétu;e of continuénce'of t he

g
e : 23
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exieting rJdle under which special pey wee p;yeble in &
1itereliced form anc il is not as if for the Firel time
cpeciel pay hes been introducec by the Arxendmenl rulecs

1n thet view of the matter the retired IS officers havg to
be trested to have ¢ right to recsive the special pay
vithin the limit sot in second proviso. Any classification‘
of the officers inte two groups by refe:ence to the dete of

putlicetion of Amendment Rules 1993 particularly as the

~object to be achieved by the amendment is to mitigate the

genuine grievance(of promoted officers would be discriminafigﬁi
The grievance can not be énly of officers who happen to be
in service on 6.8,93 or thersafter. There is no discernible

retionele in purporting to do so. !

Se In the written statement the respondent Nos1 have ;

LI T P - . B . .
; N . [RESERE . e S e . B Loteg [N

propriety, amendments were made prospective in neture making |
them effective from the date of their publication in the |
cfficisl Gazettes vize 6.8.93¢ The respondents also seek ;
to justify iha prospective operation of the rules by
contending that the rationale behind the restriction was
to ensurs that offfcers in these grades who are drawing
special pay do not drauw more pay than the officers who are
in thé respective higher grades but are not in raeceipt of
special pays This according to raépondent No.1 is aimad

at maintainihg parity with the post of DIG in the IPS
Jhich is a super time scale of this service aﬁd whose pay
is Rs«5100~-6150/=, Although the said respondents concede
that ths applicants continued to hold'§333;§¥ima scale
which carried the special pay but contend that they uwerse

nct entitled to draw the special pay in view of the fact

contdeees 13/=
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thet thelr poy in L sgnior ting scele weet fixed st the

maximum of the grade, ViTe &.&700/-. The séid respondent s

elso expr65$'bhs gpprehension thet if the amended Tules are

applied to the gpplicents then it would be open agnd and

other p:omoted officers may elso step in for grant.ef

cimiler benefits on one pretext or the other, We find no

_ force in sny of these cortentionse In sdvencing these

i ' contentions thé respondents axe trying to compere the |
position of applimants vith officers in other services |
overlooking thet in saying SO they are admitting thst as.

between the same sat of officers, namely, 1AS, they are

ferming two groups and ere tresting them unequally. Moreover

{f the relaxation was thought necessary to be made even E

ciler Abe pevielo ;F S ~lte o from 1. 1.00
there would be & ahxonger reason to dc so in respect of ,
those who patired prior to 6.8493 whose pre. revised pay 5
scala vae not comparable with the revised scal8e The Rules

do not contaln any 1ndiuation that these were intended to be

made prospactive in oparation to gvold similer claim from

officers who belong to other services, Under the circumstances

no question of finantiel propriety can arise as contsnded
et - R 413 reapondents. How the grisvance of the officers

from the other? garvices, {f any, should be dealt, uith

is e matter for the Cantral Government to teckle

{ndependantly and thet cannot justify giving discrimina- %

topy treatment to the same homogenaous class of officers i

by bringing ahout ap prtificial division between them %

resulting in viglation oF‘principle of.equallty.'

contdeses 01‘4/—
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Henco we reject the ebzve contentions .

ﬁ%y/ 10, Ve therefore »21ld that the ggét;;%%%ﬂﬂ conteined
in the first provisc tc clause 3 under the heading "B-Fostce
ete." in schedule 111 of the Indien Administretive Service
(Pey Rules) 1954 wes nct applicable to the epplicants ancd
they are entitled to cleim the special pay for the periode
mentioned py them subiiect to the qualifications, firstlys ‘
thet at the materiel time they should have been holding the
post in the grade whicn attracted payment of specisl pay
under the IAS(Pay) Rulesy1954 and psecondly,subject to the
second proviso to clsuse 3 restricting the maximum éi—ﬁ.
6150/~ per month, The consequential payment of arrears f

~—f—~;~~w~ can be made provisicnzily subject to the result of the
SLP pending n the Sunreme Court against the decision of
iy norh o benst o Iriden Sinente cace &y fter be o
in the case of epplicants in the tuo cases before t he
Chandigarh Bench, Neeéless to say that the decision of the f
Supreme Court {n that SLP shouid also govern the cases of
the present applicants. However in the absence 6? any order t
of stay granted in that SLP we see no reason as to why the |
respondents should not consider the claim of the applicants
and allow the same provisionally at this stage. |
1, The difficulty that houever arises in our vay to

is
grant relief ip above terms/by reason of the fact that the

TR R o ey g v e,

“applicants have dpprcached this Tribunal without first
approaching the respondents with their claimhforlpayment ;
of the special pay in viey of the Fifth Amendment Rules,

If even thereafter inspite of the decision of the Chéndigarh

A contd.s. 15/- L
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Beneh and the apjnion of the Law Ministry as indicafed in

the uvritten statement the respondents uere tc refuse to

grant them the peyment then that would have afforded the
applicante a cause of ection to epproach this Tritunal for
suitable relief, On the present frame of the applications

all that éan be done is to declare what the pcsition of lauw
is releting to the claim of the applicants.'The entire |
exercise of hearing thus turned to be more of academic nature
UhiCthOUEJEY became inevitable as responded; No.1 have

asserted in the uritten stetement that the Fifth Amendment

Rules are p]prP(tive in nature effective frcr 6.6.,93.

Moreover in the absehce of the legal positicn beinag clarlfled
by us if the applicants were to apply to the authorities
concerned tnet uwas most iikely to be rejecte? in vieu of

i hie stand tsken by the respanaent No.1 in tne written stalement o
We therefore thought that in order to secure the ends of
justice it was necessary For us to express our opinion/on
thc‘correv poé:tion of the law rather than require the
applicants first to apply to the respondents and thereafter
again approach the Tribunal if their prayer was refused.

12. My Ssrmay the learned Addl.C.G.S.C for the
respondents submitted that the reliefs claimed ere barred

by lxmitatiah ant on that ground the application should be
rejected. Mr Roy ui tha other hand submitted that the
applications han neen filed in view of the amendment of

the Rules made an 6.6,93 and therefore the bar of limitation
does not. arise. In the circumstances of the case we are not
inclined to hold that the cleim is barred by time‘and in

any event we arle inclined to condone the delay in the
¢

interest of justice,

élf(;)/ ;ii . contde.. 16/~
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7 13, ln the light of the above diecussion and with the

.

<"\\posi'«.ion of lav being disdussed uwe direct the appliceants
to apply to the appropriste authority for payment of the
amount of arreere of the ;peciel pay as cleimed in the E
respective applicetions, The sutherities concerned ma; t ake f
adminietrative declsion and pass suitable orders on trose
applications subject to the second proviso to Rule 3 under
the heading "B-Posts" in schedule 1J1 of the Indian

Administrativg(Pey) Rules 1954 and eligibility of eazh of

t he applicantsuith reference to the periods for which the
payment is clalmed. Such applxcation to be Filed within

one month from the date of receipt of a copy of the crder.

The concerned authority shall dispose of the applicetions

as far as practicacle within 5 montns from the date cf

receipt of the seme from the respective applxcants.

- —r————

L 14, T ha 5ppliCationS§$ partly alloweds No order es g
to costs. :
/i
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The Chiet Secretery,
Government of Tripura,

AGLRIALD

Subjecn-cnm. of Special Pay to 1IAsS Officers
regardless of restriction on pay plus
Special Pay not exomeding the meximum
of the scale.

LA N J

84r,

D hed made en application to the secretary,Appointment
#®d Services Department on 31.7.92 praying fer grant of
| gpecial Pay to me for holding the following posts for the
duration sgainst each imn view of the decision of C.A.T.
(Chendigarh Bench docision in OA No.369 CH of 1987, Pritam
Singh Vs. Unicn of indie).

A copy of tha said appucauon is enclosed for nady
reference.

1.Joint Secretary, i~ §.K.Deptt. From 16.3.90 to 31.7.90.

2.Registrer,Cocperstive Societies. From 1.8.90 to 3.11.91,
3. secretary, T, P.5.C. Frem 4.11.91 to 12.5.93,
4.Director,Food & Civil supplies.  From 13.5.93 to 31.3.94,

oy

, \
The posts under 8l.1 & 3 carried a Special Pay of
8.500/=p.m. and the post under 8ls.2 & 4 carried a a:‘ocux

Pay of b.40(V-per xcath, But mzoxtumuly.the salve vdo not
L ;\

. l"
Finding no other nlﬂmattn.l mode an qppucu.t&i to

unctionud to »a.

the Central Mministrative Tribunasl, Guwehati,being °‘”‘.§

Ho.OA, 150/94 for a decision regarding payment of arn'a"rwot
Special Pay aforessid, The Central Administrative -rxipugp\u.
Guwahati,hss ypheld my claim and directed me to .pply %Q
you for peymant of the amount of sxrwars of the t‘octn}t‘}

, / !

st claimed by ma. An extract from the decision of th-;
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Zagm=2_
Central Administrative iribunal is enclo=ed herewith for reedy
referenca,

I shall bs extremely grateful $£ srrangements ame\‘
made to pay the arraars of Speciac Pay to ms within the petiodé
of 3(three) months as stipulated by the Tribunal.

Yours faithfully,
.
| '  ( c.Bariien )
. an
Bnclos-pg pteted IA5(Retd).,
sated garsate, R Y
The February, 1995.1
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