
4.4.00 Issue notice. Notice returnable 

on 2.5.2000. 

Lists on 2.5.2000 for further 

order. 
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I 

13 .7 .00 Pren't : The Hon Ible Mr S.iswas, 
:Amifljstra€jve Mrfter. 

Mr M.Chanda,learned counsel for the 

:petitioner and Mz none forthe conternner 

m present. This petition should be 

placed before theDivision Bench on 

25.8.00. 

.Member(A) 

HH 	/Or 

1.10.00 Present. : The Hon'b].e Mr Justice D.N. 
Chowdhury, Vice-Chairman. 

Heard Mr M.Chanda,learned counsel 

for the petitioner. 

office to indicate as to whether 

.notices. were -served on respondenes No. 

I and 2 and report on the next date. 
List on 15.11.2000 for order. 

Vice -'Chairman . 

pg 

11.0 

0 
S .  

Noticp duly served on respondents 

No.3,4 & S. Await service report on 

respondents No. 1 & 2, 

List ok1 23.11.00 for orders. 

Vice-ChaIrman 

im 

23.11.0 	Await service report on alleged 
contemners No.1 and 2. 

List On8.12.2000.for order. 

Vice-Chajrm, 
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8.12.00 

1.o1 

Im 

Await Service report. 

Vic e..ha irman 

Await Service Report on respondent 
Nos 1 & 2. Notices served on respondents 
No.3 9 4 & 5. No written statement has been 
filed. Lèt this tes&beLliqted ater 
service of notibes of respondent Nos. 

1 & 2. 

V ic e—C h ai rman 
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• 	 16,7.2001 	No representation stand out. 

L 	on 17.7.2001 for ôrder. 

C 	 . 
I Member S 	 Vice-Chairman 

j t bbi 	 .. 

1?,?.2001 i 	It has been stated that pz'suant 
I 

S 	 is 	 I to the judgment and order dtsd 22.1.1999 

passed by thbs Tiibunal in 0.A.1?1/1995 
S-40 	 S 	 the rispOndentshse passed an.ioder 
cLL_ 3&L.. 4' ITL..a_ 	 vhich is also the subject matter of di??... 

. 	 S. 	 erenc• • 	 S 	 S 	

• 

I. 	Accordingly, the Contempt Petiti- 
Gc'J, 	

'' 	 1 	 I on stand. alotko  42 
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In the Central Administratyemal 

Guwahati Bench 	Guwahati. 	 Yç 

ContemPt 	 /2000 
In 0.. No. 17171995 

In the matter of : 

ri Debajoti Nisra 

-Vs- 

Union of India c4 

-And — 

In the matter of : 

An application under Section 17 of the 

Administrative Tribunal Act 1985 praying 

for initiation of oontempt proceeding 

a€ainst the contemriers for non compliance 

of the judgement and order dted 22.1.99 

passed in 0.A. No. 171 of 1995- 

-And — 

In_the matter of 

Shri Debajyoti Misra 

In spector, 

Son of &Lri Jyotinmoy Misra 

U 
	

Office of the &peréntendit 

Central Excisep R13C II, 

Range : Digboy, P .0. Djgboy. 

Assam. 
Petitioner. 

- 	 I 

FT 	• 	•:'T 
Coutr - 

e 	

28 MAR 20 
- 

• 	Guwjiatj 3enc 
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- Versus- 

P.G.Mankad 

Secretary 

Ministry of Pinance, 

Department of Revenue, 

North Block, 

New Delhi - 110002. 

S.D. Mohile 

Chairman 

Central Board of Customs and Excise, 

North Block, 

New Delhi - 110001. 

Srivastava 

Chief Commissioner 

Customs and Central Excise, 

15/1 Strand Road, 

Custom House, Calcutta- 700001. 

S. Toch1iang 

Commissioner of Central Excise (NER), 

Shillong-793001. 

B. Thamar 

Joint Commissioner ( P & V), 

Customs and Central Excise, 

hillong- 793001. 

Eespondenta. 
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The humble petition of the abovenamed petitioner 

most respectfully submits as f011ows - 

1. 	That your petitioner approached this Hon'ble 

Tribunal through the original application no. 171/95 praying 

for setting aside the seniority list published as on 21 .9.94 

issued by the collector of customs and Excise, Shillong so 

far as the Inspector of customs and central Excise are 

conoeed and also for setting aside the letter No • C.II 

(34)/I-ET.I/91/EP-1/ 9446-550  dated 27.4.95 whereby impig-

fled draft seniority list in respect of Inspector of customs 

and Central Excise was finalised. Further it was prayed 

that the impugned promotion order issued under Estt. Order 

No .167/95 dated 7.5.95 on the basis of the Seniority list 

as on 21 .10.94 be set aside and quashed and for a direction 

to issue a fresh seniority list. The said O.A. No.171/95 

was finally decided by this Hon'ble Tribunal with the 

following order : 

In view of the above we send back the cases 

to the respondents to examine the entire matter 

afresh in the light of the decisions of the Apex 

Court referred to above. If the applicants claim 

personal bearing before any decision is taken, 

they may be given such opportunity. The non - 

official respondents may also be given opportunity 

of personal hearing if they so claim and they 

should be given at least seven days notice. This 

must be done as early as possible at any rate 

within a period of three months from the date 

of the receipt of this order". 
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A copy of the judgement and order dated 22.1.99 

in 0.A.No. 171/95 is annexed as Annexure - I. 

2. 	That your app petitioner s2bmiited a represen- 

tation on 28.4.99for implemention of the judgement passed 

on 22.1.99 V. in O.A. No. 171/95 but the contemners/respon-

dents did not take any action and thereafter applicant 

submitted another representation on 30.8.99 for the intple- 

mentation of the said judgement and order but the respondents/ 

conteniners did not take any action and thereby wIlfilly 

disobeyed the judgenient and order dated 22.1 .99 passed by 

this Hon'ble Tribunal. 

Copies of the representation dated 2$.4.99 and 

30.8,99 are annexed as Annexure - 2 and 3. 

39 	 That the counsel of the petitioner have zgxg 

served a notice on behalf of petitioner for implementation 

of the above judgement and order on 31 .8.99 and the contem- 

ne rs/respon dents after reeelving the notice pontemner replied 

on 2.9.99 that the judgement and order dated 22.1 .99 pronoun-

ced by the Hon'bl.e Tribunal was contral7 to the another jud-

g ement dated 5.9.9 S in 0 .A • 241/95 on same issue • Hence 

the mcd abvious reason the instant judgement could not be 

iniplemente d. 

Copy of the counsel notice and reply of the 

contemner are annexed as Annexure 4 and 5 

Cont d .......  
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to  

That there after your petitioner submitted another 

representation dated 14.9.99 for implementation of 3udgement 

and order dated 22.1 .99 but the contemriers did not take any 

action. On 11.11.99 the counsel of the applicant submitted 

another notice clarifying their letter dated 2.9.99 stating 

that if two judement are delivered on the same issue, the 

subsequent and latest judgement should be relied upon by 

the Departmental Authority, even there after, the eontempners 

also did not 'take any further action for implementation of 

the judgement and oIer. Thereafter the petitioner submitted 

a fresh represtation dated 1.2.2000 but contempners did 

not implemented the judgement and order dated 22.1 .99 passed 

in 0 .A • No .171/95. And therefore action of the conten'iers 

is amount to contempt of the Hon'ble Tribunal as the contem-

ner did not implement the judgement and order dated 22.1 .99 . 

Therefore Hon'ble Tribunal be pleasea to initiate a contempt 

proceeding again't the contemners for vlll\ill non-compliance 

of the judgement, and order dated 22.1.99 passed in 0 .A. 171/95. 

Repre,entation 
Op  

dated 14.9.999 	 ntenines, o.-L%rM- 

cation-o4-te_eoun-se-1 and representation dated 
I, 	, c: 

2-.1--.200 are annexed as Annexure - 6, 7 and S. 

That 'this petition is made bonafide and Lor the 

ends of justice. 

Contd..... 

c 
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Under the ifacts and circumstances stated 

above the Hon 'ble Tribunal be pleased to 

initiate contempt proceeding against the 

contemner for wilfll non-compliance of 

the ju.dgement and order dated 22.1 .99 

passed by the Hon'ble Tribunal In O.A. 

No .171/95 and ftirther be pleased to inipose 

pinishment in accordance with law. 

And for this at of kindness your petitioner as in duty 

bound shall ever pray. 

Affidavit .........7 
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_A_L!. 
I, Shri DebajyOti !4isra son of Shri Jyotinmoy Nisra 

aged about 	S years, office of the Superint endentp Central 

xoise RBC II, 1aige Digboy, petitioner in the above contempt 
petition do hereby solemnly affirm and declare as under - 

I • 	That I am the petitioner in the above contempt petition 
petition and as such I am well acquainted with the 

facts and, circumstances of the case and also conpetent 

to sign this affidavit. 

20 	That the statements made in para 2>  . 	 are 

true to my cnowledte and those made in para I 
are derived from records. 

3' 	That this affidavit is made for the purpose of filing 

contempt petition befOre the Central Administrative - 

Tribunal, Guwahati Bench, Guwahati for the non compliance 

of judg6ment and order dated 22.1 .99 passed by the 04. 

No. 171/950 

And I sign this affidavit on this 2-4 tb day of 

Nareb 1 20 00  at Guwabati. 

4z, 6 -~ r 
Identified by 
	 Deponent. 

Advocate 

Solemnly affirmed and declared 
before me by the deponent. 

Advocate. 

- 	 - 	 - 
	

- 	 1 



Draft char 

iaid do• before the Hon 'ble Central Administrative 

Pribunal, Gu'wahai Bench, Guwajiati for initiating contempt 

proceeding against the .contenier/respondents for wilfil1 

non compliance axid fts dis-obediance of the judement dated 

22.1.99 passed in 0.A.No.171/95 and also to impose vnish-

inent upon the contempner for non compliance of the judgement 

of the1 Hon'ble ribunal as mentioned above in accoance 

with law. 
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CENTRAL/ADMINISTRATIVE TRIBUNAL 

GUWAHATI BENCH 

Dae 	decision This the 22nd day of January,199. 

Hon'ble Mr. 
JustlLce D N Baruah, Vice-Chairman 

Hon'ble Shri G.L.Sang1yine, iaministrative iemue. 

O.A. No. 101 of 1995 

ck 	 ...Applicaflt. 

M.Chanda. 

& Ors. 	 ...Respondents. 

A.Deb Roy, learned Sr. C.G.S.C. 

Shri Jibanlal 

By Advocate Mr. 

• 	 -versus- 

Union of India 

By Advocate Mr 

O.A. No. 171 Qf 1995. 
• 	C 	 I • 	•, 	 Shri Dbajyoti !'lishra 

By Advocate Mr. M.Chanda. 

-versus- 

• Union of India & Ors. 

Applicant. 

.Resondnts. 

y Advocate Mr. A.Deb Roy, learned Sr. C.G.S.C. 

fl T 	Nn.147 	of igs 

fl Shri Ashoke Dey & Ors 

t C  
By Advocate Mr. M.Chanda. 

I •  -versus- 

• ! 

Union of India & Ors. 

.Applicant. 

... Respondents. 

By Advocat Mr. A.Deb Roy, learned Sr. CG.S.C. 
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1 	 BARIJAH.J. (v.C. 

I 	All the above three original applications involve 

- -. 

	

	 common questions of law and similar facts. Therefore, we 

dIspose of all the three applications by this common 

order. 

- 

' 2. 	' 	All 	the applicants were 	Inspectors of Customs and 

- --,Central 	Excise, working 	in 	the 	North 	Eastern 	Region 	at 

- the 	material time. 	They 	were 	appointed 	on 	ad 	hoc 	basis 

'during 	the 	period from 	1981 	to 	1983 	and 	later 	on 	they 

were regularly 'appointed 	Inspectors. 	The seniority of 

the applicants was fixed above the private respondents in 
'7 

pursuance 	of the 	Office 	Memorandum 	dated 	22.12.1959 

issued 	by 	the Department 	of 	Personnel 	and 	Training, 

• - Ministry 	of Home 	Affairs, 	New 	Delhi. 	According 	to 	the 

- applicants 	such 	seniority 	was 	settled 	long 	
back 	in 	the 	- 

ca,ewof 	Inspectors 	in 	the 	year 	1983. 	The 	
applicants 

further state that the seniority used to be inaintained on 

- Regional 	basis. Such 	seniority 	was 	fixed 	in 	terms 	of 

Quota-Rota Rule as per the guidelines given in O.M. 
	dated 

-. 22.12.1959. 	This practice continued till 	1993. 	
In October 

1994 	a 	Draft Seniority 	List 	was 	published 	by 	the 

respondents showing 	private 	respondents 	above 	
the 

• 

•; 
- 	 cappliCant5. This 	-was 	in 	violation 	of 	the 	

provisions 	of 

• j - the 	Office Memorandum 	dated 
	7.2.1986 	whereby 	the 	old 

cases were sought to be 	reopened. 	The draft 	
senioritY list 

was prepared. By 	the draft seniority list so prepáreds 
	a 

letter -dated 24.10.1984 was 	issued 	showing 	
the 	applicants 

- junio pr+Vt\ respondents. 	ccordiflg 	
to 	the 

• - 

- applicants the 	draft 	seniority 	list 	which 	was :1ater 	
on 



• 	• 	: 	3 

m de final was in violation of the Office Memorandum 17 	

d t Ld 7.2.36 inariuueIi nii i u'1)in nnid dm11 	nnniority lint: 

t é old cases had been.re-opened, which was prohibited by the 

0 ficé Memorandun dated 7.2.86. After the publication of 

t e draft seniority list the applicants submitted 

representation objecting the draft seniority list. These 

representations were disposed of against the applicants 

by order dated 27.4.1995. and the tdraft seniority list 

o published is declared final. Being 	aggrieved,the 

pplicants have approached this Tribunal by filing the 

-' 	 foresaid original applications. 

• 	In due course the respondents have entered 

ppearance. The official respondents have filed written 

tatementsin. all the application. In O.A. No. 101(95 the 

rivate respondent No. 16 has filed written statement. In 

O.A. No.147/95 one of the private respondents No.5 to.36 

as. filed written statement. In O.A. Nos. 171/95 private 

espondent Nos. 5, 27, 28 and 31 have filed written 

tatements, othrs have not filed any written statement 

yen though notices were duly served on them as will 

appear from the office note. Today Mr. B.K.Sharma, 

learned counseli appearing on behalf of respondent No. 16 

in O.A. 101/95, respondent Nos. 7 1 30 and 31 in O.A. No. 

147/95 and,Respondent Nos. 5, 27, 28 in O.A. No. 171/95 

:(t 	

• 	 is present. MrL B.P.Kataki has entered appearance for 

10L
'c respondent No.8 in O.A. 171/95. However, he is not 

present today before the Tribunal 

4. 	We have heard Mr. M.Chanda, learned counsel for 

all the applicantSi Mr. A.Deb Roy, learned Sr. C.G.S.0 

for all the official respondents and Mr. B.K.Sharma, 

H. 
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learned counsel for sorne of the private respondents 

mentioned 	above. 	Mr. 	Charida, 	submits 	that 	
the 

applincants 1ere originally shown senior to the 

private respordents since their appointment.by promotion 

to the rank of Inspector of Customs and Central Excise 

were earlier. This was done in strict compliance with the 

Office Memorandum dated 22.12.1959. During the period of 

1959-85 the quota-rota system was prevalent. The persons 

were appointed by promotion or directly recruited on the 

basis of the quota. However, Mr.Chanda submits that by 

yet another Office Memorandum dated 7.2.86 issued by the 

Ministry of Personnel,PubliC Grievances & Pensions, 

Department o i f Personnel & Training the old system of 

quota-rot 	had been done away and in its place the 

seniority was required to be fixed as per the date of 

appointment. The quota-rota system was abolished after 

the O.M86. As per the said O.M. 86 the old cases where 

the seniority had already been fixed would not be re- 

opened. The Office Memorandum dated 7.2.86 was to take 

effect from 1.3.1986. Relying on this Mr. Chanda submits 

that as the quota-rota system was there and the same 

procedure was followed, the applicants were put above the 

direct recruits on the basis of quota-rota system, the 

said seniority ought to have been maintained. Instead, 

the respondents have made a total change in the seniority 

list in utter violation of the provisions contained in 

at jpara 7 of the Office Memorandum dated 7.2.86. Learned 
/ h. 

"I Oft  

counsel further submits that when the seniority was fixed 

on earlier occasion putting the applicants above the 

private repondentS they never objected. He also submits 

tIitI the applicauls hay Iiy oCCtJ[)1(d Lh& pl ice tor: long 

time their seniority positions ought not to have been 
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disturbed. It 	is also submitted that the decision of the 

Calcutta Bench rendered in O.A. 	No. 	925/92 	
is not binding 

on the appiicants in as much as the applicants were never 

erved with 	a 	notice. The decision was made ex 	part.e 	in 

heir 	absence. 	They had 	no 	knowledge 	whatsoever, 	about 

t. 	They came to know it only from the written statement 

lied 	by 	the 	respondent 	No.16 	in 	O.A. 	No. 	101/95. 
	The 

• ritten 	statement 	filed 	by 	the 	official 	
respondents 	is 

ilent 	in this rcgard. 

5. 	Mr. 	Deb 	Roy, 	learned 	Sr. 	C.G.S.C. 	
submits 	that 

prior 	to 	Office 
	Memorandum dated 	7.2.86, 	the 	quota-rota 

system was 	in 	vogue. This 	system was abolished 	by the 

said 	Office 	Memorandum dated 	7.2.86. 	LIe 	however 	very 

fairly 	submits. that 	the relative seniority of 	
Inspectors 

between 	Direct Recruits 	and 	Promotees 	was 	maintained as 

/ 

per Circular dated 22.12.1959. 

6. 	Mr. 	B.K.Sharma, 	learned 	counsel 	
submits 	that 

though quota-rota systemwas 	applicable as per the Office 

Memorandum dated 22.12.1959,thiS system was never adhered 

to. 	In 	fact, 	there was 	a 	break down 	of 	this 	system.and 

the 	procedure as 	prescribed 	in 	the 	subsequent 

notification hated 	7.2.1986 	was 	in 	fact 	followed. 

Therefore, 	there was no question of 	following quota-rota 

system. 	Besides he has drawn our attention to a decision 

of Cuttack Bench of the Central Administrative 	Tribunal. 

.- Sharma 	states 	that 	the 	quota Relying 	on 	this 	Mr.
-rota  

system 	was 	never 	followed 	and 	therefore 	
the 	Ofice 

f.' Memorandum dated 22.12.1959 had no relevance in the facts 

.. 	. 

- 
: 

and circumstances of 	the case. 	Besides he has also drawn 

our 	attentiOn to 	paragraph 	14 	of 	the 	judgement 	
of 	the 

Cuttack Bench. Referring 	to that Mr. 	Sharma submits that 

seniority already determined could not  
be disturbed. 	The 

.•. •, 	• 	 -• 	 • • 	 •. 
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C ttack Bench of this Tribunal declined to accept the 

J ./ 4 p ovision of the Office Memorandum dated 7.2.1986. 

Madras Bench of the Tribunal it was Agreeing with the  

held that the prkncipies laid down by the Supreme Court 

hoüld. be  given effect from the date of pronouncement 
of 

he judgment by, the Supreme Court and not from any 

rospectiVe 	date. It was further held that Memorandum 

ated 7.2.1986 could not supersede the Supreme Court 

ecision and must not be taken into account while 

psetting the seniority once fixed. Mr Sharma further 

submits that an SLP was filed against the Calcutta Bench 

decision and the said SLP was dismissed. However, Mr 

Sharma, when as)led to produce' the order, 	' expressed his 

inability to do so. In the written statement there is no 

averment to the effect that the SLP against Calcutta 

Bench decision was dismissed. On the other hand Mr Chanda 

submits that he has no information that such SLP was 

filed. Mr Deb Roy has also no knowledge about it. Mr 

Sharma further draws our attention to a decision of this 

Tribunal given in original application No.241 of 1991. 

Besides this, Mr Sharma has relied upon two other 

decisions V1Z. A. .Janardhana -vs- Union of India and 

others reported in AIR (1983) Sc 769 and AiR (1987) SC 

716, A.N. PaFhak and others -vs- Secretary to the 

Governmeflt 

On the other hand Mr Chanda has referred to a 

catena of decisions. 

On the rival contention of the learned counsel for 

the partieSt it is to be seen whether the applicants are 

entitled to t he '  relief claimed. 

/ 

JI( I 
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9. 	
The controvrSY relates to which. of the Office 

flffir 	Memorandum dated 22.12.1959 or 
riemoranu, 	 -- 

0 fice Memorandum dated 7.2.1986' was applicable to the 

a plicants and the private respondents at the material
1.  

tine. Pnrn 6 of the Office Memorandum dated 22.12.1959 

( M 59 for short) states that the relative seniority 

shall be determined according to the rotation of 

vacancies between the direct recruits and promotees on 

he basis of vacancies reserved for the aforesaid two 

ategories of empiloyees as per the Recruitment Rules. The 

espondent Nos.1 to 4 in their written statement have 

tated as follows,: 

the 	relative 	seniority 	of 
InspectOr9 between DR5 and PRs in this 
Department were maintained as per Ministry 
of Home Affairs O.M.No.9/11/55 S, dt. 
22.12.59 i.e. according to rotation of 
vacancies reserved for DRs and PRs as per 
RecruitmeFt Rules. As per this princip1e 
if in a I  ear, sufficient DRs or PR5 were 
not available, the practice followed was to 
keep the slots meant for DRs or PRs, which 
could not' be filled up, vacant and where 
such DRs or PRs were available through 

-- later examination as/Selections, such 
persons occupied these vacant slots thereby 
becoming senior to some of the Officers 11 

(Z7 	already in position." 

The respondents have also stated in their written 

statement that ' revised seniority list was prepared in 

accordance with the judgment of the Calcutta Bench of 

this Tribunal whereby the respondents were directed to 

refix the seniority of Shri N.C. Patra and another in the 

light of the judgment referred to above. The TribUflal - 

also directed to refix the seniority of similarly 

situated.emPl0Y5 In the light of judgment of Cuttack 

Bench and the two decisions of the Apex Court referred to 

in the said decision. 



I 41  
AS per the ~ffice Memorandum dated 7.2.1986 (OM 86 for 

slort) the nenioriy to be fixed from the date of promotion 

o appointment as the case may be without following the 

Quota-Rota system. In para 14 of the judgment passed by the 

Cuttack Bench in Original Application Nos. 62 to 71 of 1987 

• 	 ob erved as under: 

... .....The seniority already determined by the 
department has been challenged by the applicants on 
the basis  of  pronouncement of the Supreme Court, some. 

• of which have been referred to in the preceding 
paragraphs. We are, therefore, unable to appreciat e . 

the provision in paragraph 7 of the office memorandum 
dated 7.2.86 which has made the revised procedure for 

• determination of seniority effective only from 1st 
March 1986. We agree with the Madras Bench that the 
Principles l\aid down by the Supreme Court have to be 
given effeát to at least from the date of 
pronouncement of the decision by the Supreme Court 

Ca cutta Bench of the Tribunal .after hearing the parties 

fo nd that thee Cuttack Bench judgment has already been 

i4lemented. The judgment was passed in 1989 and no stay . 

orcer was granted ty the Supreme Court. This Bench also had 

an occasion to decide a similar matter. While deciding the 

si ilar matter in 0.A.No.241 of 1991 this Bench observed as 

fo lows: 

11 5 	......... 
i
In 	paragraph 	9 	of 	the 	written 

•• , 	
. 	 statement 	s stated that the seniority list of it  

Inspectors as on 1.1.91 was circulated in December 
1991 and ~itq was based on the guidelinesofGovt
dated 7.2.186 and it cannot be reopened. However 
in our view the quest Ion of assigning correct 

.J 

	

	seniority to the applicant in the promotional. post 
has to be decided in the light of the decision of 

YJ 

	

	the Cuttack Bench. This can be adequately decided 
while disosing of the representation." 

As per the above decisions whatever was held by the Cuttack 

Be ch should be kept in mind in fixing the seniority. In A 

Ja ardhana Vs. 0.0.1. & Ors. (Supra) a similar matter came 

up before the Supreme Court. The Supreme Court observed as 

to lows: 

"28. 	It is a well recognised principle of service 
jurisprudence that any rule of seniority has to 
satisfy the est of equality of opportunity in public 
service as enshrined in Art. 16. It is an equally 

- 	

. 	 Contd.. 
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• / 	 well recognised cannon of service jurisprudence t)ft 
in theabsence of any other valid rule for 
determjnjjg inter se seniority of members belonging 
to the same service, the rUle of continuous 
officiation or the length of service or thedate of 
entering in service and continuous uninterrupted 
service thereafter would be valid and would satisfy 

• 	 the tests of Art. 16. However, as we would preaehtly 
point out we need 	not fall back upon this general 

• 	 principlefor determining inter se seniority because 
• in our view there is a specific rule governing inter 

se seniority between direct recruits and promotees 
in MES Class I Service, and it was in force till 1974 

• 	 when the mpugned seniority list was drawn up." 

The Supreeme Court further observed 

" 	•••••••
Therefore, once the quota rule was 

wholly re

•

a

•

ed between 1959 and 1969 to suitthe 
requiremnts of service and the recruitment made in 
relaxation made in relaxation of quota rule and the 
minimum qualification rule for direct recruits is 
held to be valid, no effect can be given to the 
seniority rule enunciated in para 3(Iii), which was 
wholly inter-linked with the quota rule and cannot 
exist apart from it. on its own strength. This is 
impliedly accepted by the Union Government and is 
implicit in the seniority lists prepared in 1963 and 
1967-68 in respect of AEE, because both those 

• seniority lists were drawn up in accordance withru1e 
of seniority enunciated in Annexure 'A' to Army 
Instruction No. 241 of 1950 dated September, 1,1949, 

::- 	• 	 and not in compliance with para 3 (iii) of Appendix 
V. 

)• 	In the skid case Supreme Court considered 1949 Rules - 

POA which came into  on April 1, 1951. In the said rule the 

provision was made for determining inter se seniority 

between direct recruits and promotees. In the Appendix: V of 

the said Rules it was provided that the roster should be 

maintained indicating the order in which appointments had to 

be made by direct recruitment or promotion in accordance 

with the percentages fixed for each method of recruitment in 

the recruitment rules. The relative seniority of the 

promotees and direct recruits should be determined by the 

dates on which the vacancies reserved for the direct 

recruits and the promotees occur. This 1949 Rules related 

the quota of 9:1 between direct recruits and promotees. It 

showed that the roster was to be maintained consistentently 

It- 



: 	-' o-_ / 

with the quota so that relative inter se seniority of promotees 

and diret recruits co'u1d be determinedon the date on which 

vacancy occurred and the vacancy is for the direct recruit 

or for the promotees. If the quota prescribed was adhered to 

or invioable, the rule of seniority as per the Appendix V 

would hve to be given full play and the seniority list had 

to be drawn in accordance with it. But once the quota rule 

gave away the seniority rule as prescribed the same became 

otiose and ineffective. 

12. 	The next decision cited Mr. B.K.Sharma is A.N.Pathak 

and Others Vs 	Secretary to the Government, Ministry of 

Defence and another, reported in AIR 1987 SC 716,when simi-

.lar questions came up before the Apex Court. In the said 

decision, relying on the decision of A.Janardhana Vs. Union 

of India and others (Supra), the Apex Court observed thus 

A 

r . 

"14 ...............length of service and seniority, 
in cases where there was inordinate delay in making 
direct recruitment. He tried to justify the inequity 
saying that the new rules have tried to rectify it. 
We are not satisfied with this explanation since 
that is little consolation to the petitioners. We are 
of the v iew that the grievance of the petitioners is 
justified in law. The rules enabling the authorities 
to fill in vacancies for direct recruits as and when 
recruitment is made and thereby destroying the 
chances of promotion to those who are already in 
service cannot but we viewed with disfavour. If the 
authorities want to adhere to the rules strictly all 
that isl necessary is to be prompt in making the 
direct recruitment. Delay in making appointments by 
direct ¶ecruitment should not visit the promotees 
with adv1 erse consequences, denying them the benefit 
of their service." 

12., 	Mr Chanda has drawn our attention to a decision in 

the case of Union of India & Ors. Vs. G.K. Vaidyanathan and 

Others, reported in AIR (1996) SC 688. In the said case a 

three Judge Benh of the Apex Court observed as follows: 

"12. 	 We are of the opinion that the 
learned Additional Solicitor General is right 
in his submission that the decision of the 



Madras Tribunal is based upon a concession 
and cannot, therefore, be treated as a 
decision on merits. The said concession made 
by direct recruits cannot and doe not bind 
the Union of India, which is equally an 
affected party in the matter. No such 
concession was made by' any of the 
respondents before the Bangalore Bench. As 
stated above, the direct recruits impleaded 
as respondents before Madras Tribunal were 
also impleaded as respondents before the 
Bangalore Tribunal. Moreover, the said 
concession is found to be opposed to the 
record, as found by the Bangalore Tribunal, 
which has recorded on a perusal of relevant 
records, that even during the years 1978 to 
1981 - the period during which the promotees 
say, there was a break-down in the quota 
rule - both direct recruitments and promo- 

H tions were being made though it may be that 
promotions to the cadre were made in excess 
of the quota. The correctness of the facts 
recorded in Para-28 of the decision of the 
Bangalore Tribunal is not disputed or 
questioned before us. Once this is so, the 
very theory of break-down of the quota rule 
falls to:the  ground. In such a situation, it 
is not necessary either to deal with the 
decisions cited by' the parties on the 
question when the quota rule can be said to 
have broken down or with the question 
whether ithe principle contained in Office 

(jo, 

 . 	 Memorandum dated February 7, 1986 can be 
given rtrospective effect. The factual 
situation concludes the issue against the 

Regarding the break-down the Apex Court observed in para 7 

of the said judgment as follows: 

7............The direct 	recruits were 
impleaded as Respondents Nos. 4 to 19 
who included Respondents Nos. 3 to 15 
before the Madras Tribunal. The basis 
of the claim was identical, viz., the 
break down of the quota rule. The direct 
recruits, remained ex-parte but Union of 
India crontested the promotees case. The 
Banga1ore Tribunal looked into the relevant. 
records and found as follows: 

"On an examination of the records, we 
notice that there was a deviation or 
departure in adhering to the' quotas 
prescribed for direct recruitment and 
promoti4n in the calendar years from 1978 to 
1981 reckoning each year as one unit. In all 
these years, the posts in the cadres of CGI 
were fjilod in f'Ofli twflQrces, viz. dirfct 
terUitient and prttionss 8trene enough 



- 12 - 
2-13  

during this years, promotions to the cadre 
were in excess of direct recruitment. This 
then in the factual position revealed from 
the records." 

in that case, of course, the Apex Court found that thoro 

was no breakdown. Again Mr Chanda cited another decision, 

namely, Abraham Jacob and others Vs. Union of India and 

Others, reported in (1998) 4 SCC 65. In this case the Apex 

Court observed as follows: 

"4 ...........Further, the inter se seniority of 
such direct recruits and promotees has to be 
determined by taking recourse to the aforesaid 
office memorandum dated 22.12.1959 issued by the 
Government of India in the Ministry of Home 
Affairs. Needless to mention that this principle 
has to be invoked for determination of inter ae 
seniority of the appointees both direct recruits 
and promotees during the period 1969 till 9.9.1976 
and in fact the Government has drawn up the 
seniority list on following the said principle. In 
the aforesaid premises, the direction of the 
Tribunal in the impugned judgement to redraw the 
seniority list without importing any quota/rota 
rule for the period prior to 9.9.197 is 
unsustainable in law and we accordingly quash the 
said direction. Necessarily, therefore, the inter 

-  se seniority of the direct recruits and pràmotees 
in the cadreof Assistant Engineers for the period 
1969 till 9.9.1976 has to be determined in 
accordance with the government order dated 
22.12.1959 issued by the Ministry of Home Affairs." 

From the decisions cited above,it appears that if there is 

no rule regarding fixation of seniority, as in this case, 

O.M.'59 is to be adhered to for the period for which the 

particular O.M. was in force. It is also stated that the 

O.M.'86 does not have any retrospective effect. Now, the 

question is, as Mr. B.K.Sharma has strenuously argued, as 

to whether the quota-rota rule as prescribed in O.M. dted 

22.12.1959 had broken down or not. The facts are not 

available before us.: The applicants have submited a senio-

rity list prepared by the office for the period before 

1986. No opportunity was given to the other side to rebut. 

The applicants have drawn our attention to the list; we 

cannot ignore looking Into thic On iokIt to the this 

list it cannot be said that the rule prescribed by O.M.59 

I 	 Contd..... 
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had in fact collapsed. If it had collapsed then the 

decision has to be taken in the light of the dec.ision of 

A. Janardhana's case (Supra) and also the other decisions 

cited above. Due to the paucity of the materials available 

before us we are not in a position to decide this. 

13 	In view of the above, we send back the cases to the 

respondents to examine the entire watter afresh in the 

light of tEie decisions of the Apex Court referred to 

above. If the applicants claim personal hearing before any 

decision is taken, they may be given such opportunity. The 

non-6ffjcj1 respondents may also be given opportunityof 

personal hearing if they so claim and they should be given 

at least seven days notice. This must be done as early as 

possible at any rate within a period of three months from 

the date of receipt of this order. 

14.. 	The applications are accordingly disposed of. 

1. 	Considering the facts and circumstances of the 

case, we however, make no order as to costs. 

Sd/_ VICE—CHAIRMAN 

Sd/_ MEMBER (AUMN) 

Certified to bc true Cop 
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To 
The Comzu.tsaioner, 

Centra,l Excise 	 I 	' 
Shillong. 

(Through proper channel ) 

Sir, 

Subi- Re-fxjtion of Seniority of Inspectors 

appo.nted before 010386- X*piementation 

of Centra1 Administrative Tribunal, Ouwahati 

Bench's Order dated 22,0199 in 7 0/A jIOS. 

1 01  

In making a respectful reference to the abve 

menttbr*ned order of the Tribunal passed against the revised 

seniority list of 1994, it is requested that Hon'ble Tribunal's 

order may kindly be implemented early in the manner as indica-

ted therein 

It is also requested that seniority list as on 

01.0103 which was prepared and c±rculated following 0.M. 

dated .. 	.. 	2232.59 for those Inspectors appointed before 

01.03086be consiôeed for revA/al' in the light of Hoa'ble 

CAT 'S Order dated 22,01,99 passed, in the subject appeals 

WITH CONSEQUENTIAL RELIEF. 

Dated Dibrugarh 
The 28th April,3.999 

Yours faithfully, 

inspector.Central Exciàe 

Dibrugarh. 

 



To 

The Commissioner(By namd) 

Central Excise, 
Shillong... 

WTlc* 0! 
aYA1T 

01' c1'TA% 

. 	: 

	

, 	
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(Through proper channel) 

Sir. 

Sub:fle-f ixat ion of seniority of Inspector 

appointed before 01/03/86 -Implementation 
of the order dated 22/01/99 passed by the 

Hon'ble CAT,Guwahatj Bench in 0/A Nos. 101/95. 
147/95 and 171/95. 

Kindly refer to my letter dated 28/4/99 on the abovó 
sub.ject which was forwarded under C.N0. II(29)8/ET/pL/ACD/98/662 
dated 	29/4/99 	by 	the 	Assistant 	Commissioner Central 
Excise. Dibrugarh. 

In this connection I Once again fervently appeal to 
your benignself to implement the order dated 22/01/99 passed by 

the Hon'ble Central Administrative Tribunal.Guwahatj Bench in 0/A 
Nos. 101/95.147/95 & 171/95 and revive the seniority list of 

Inspectors as on .01/01/93 accordingly with consequential relief. 

And for this act of your kindness, I shall remain ever 
grateful to you. 

Dated Dibrugarh 

the 30th August,lggg 	
Yours faithfully, 

(Deba.jyotj Mist-a) 
Inspector, 

Central Excise, 

Dibrugarh Division 
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Chairman 
Central Board of Excise and 
Customs (CEBEXCUS) 
New Delhi. 

Kindly 	refer to my 	notice dated 02.08.99 	regardIng 

implementation of Judgement 	and order dated 	22.01.99 	of 

Hon'ble CAT, Guwahati ench in O.A. NOs 101/95, 147/95 and 

171/95 holding that regrding fixation of seniority O.M. dated 

22.12.59 to be adhered to for the period for which the 

particular O.M. was in force. Hon'ble Tribunal directed The 

Official Respondents to implement the order within three months 

time. Department have not implemented the order till to-date. 

Non-implemention of courts. order within fixed time limit 

tentamounts to contempt of court. It is, Therefore, requested 

that instruction to cmmissioner,Central Excise, Shillong be 

issued for immediate iriplementation of the order dated 22.01.99 

It is also requested to send a copy of the instruction to the  

undersigned. . 

M. Chanda 
N.T.B.T. 	

Advocate 

M. Chanda , Advocate 

Guwahati High Court 

Lachit Nagar 

By Lane -7, Ghy-7 

Assam. 
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C.No. II(34
1) 1/ET .I/99/,( 	 Dated 

* - 2 Y 

/ 

Shri M. Chanda, 
Advocate, Guwahtj High Court, 
Bye Lane..'7,, Lachit Nagar, 
wahati '-781 007. 

Sir, 

Subject S O.I. Non. 101/95, 171/95 and 147/95 filed 
by Shri J.L. Bhowmflc & Ors* corres. regd. 

This has reference to your notice dated 2.8.99 on the 
above ;subject. 

The Judgement dted 22.1 • 99 pronounced by 	ble CA hT, 
Quwahatj was a contrary to their judgement dated 5.9.95. in 

0.A. No. 241/91 on the srne issue. Hence, for objoti. reasons, 
the instant Judgement dated 22.1999 could not be Implemented. 

For your infortjon a contempt petition has been 
filed by Shri Biman Dhar for non-implementation of the CAhTS 
order dated 5.9.95. Therfore, at this noint dif 44 	44. a,411 - 	--- 	 - 

not be pos8ible to implenent the CAT' order dated 22.1.99 	- 
until and unless CAT givs direction as to which of these to 
orders should be implemerted. 

. yj  

Sincerely you 
* 

IT B.!AWR ) 
JOINT COMMISSIONER (&v) 
CUSTOMS & CENTRAL EXCISE 

SHILLONG. 
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To 	 \ 
The Comissioner, 	\ 	 ....' 
Central Excise, 	\ 3%.WOO  

Shillong* 

(Throuh proper channel ) 
Sir, 

Sub s-Re-Eixation of seniority of Inspectora 	ointed 
before 01/03/86 and seniority I4st of Inspedàrs 
as on 01.r7199. regardinq • 

Ref orences C.N0.IX(34)10/ET.1/93/34703..44 dt.2b.1C8,99 

of the Joint Comrnissioner(P&V) ,Cuatom & 

Ccntral Excie,Shillong. 

Most renectfuily 1 beg to lay bofore your bnigself 

the following few lines for favour of your perusal,conèiderat 
ion and favourable order, 

That Sirthe seniority list of Innpector asOn 
01.07.99 published & circulated under C.N0.II(34)10/ET...1/93/ 
34703.44 dated shilorig the 20th iugut,1999 was received by 

me :frcn the Adniinistrative OfL'icer,Central Excise, bruarh. 

That 8ir on scrutiny of the above inenUonod serio. 
rity list of Inspectors as on 01 9 07.99 it is seen that the 
said seniority listof Inpasetora has not been prepared 

following the direction of the Ho&ble Central Administrative 

Tribunal,Guwahati Z3cnch on 22.01.1999 in 0/A Nos.101/95,147/95 
rA i71/95. 

That Sir,principlea regaEcling fixation of seniority 

of Inspectors appointed before 01.03.1986 of this conmtisaion.' 

erate has already bedn decided by the Hon'ble CAT9Guwahati 

Bench on 22.01.99 in 0/A No.101/95.147/95 & 171/95. The 
Hon'ble tribunal has held that the gcneral principles of  

sonority prescrthed under Miniatr of Home Affairs O.M. NO. 

9/1 1/55.EPS dated 22 4 12,59 should be adhoreod to for the 
period for which the particulars 0.11, was in force 

That Sir,the applicant is an Inspectot of this 

Cozwnisaionorato & ap$nted in the gr4do of Inspector in 

the year 1982. My aeority was aiway's fixed upto the period 

of 0101.93 followin th9 principles laid down in O.M. NO. 
/11/55-RPS dated 2212.59 issued by the Departmenta' Of 

personal & Training ,Ministry of Home Affairs,New Delhi,' 

That gir, In view of above, the seniority list 

of Inspectors as on ¶3 1.07.99 published and circulated under 
C.N0.II(34)10/ET1/93/34703"44 dated 20,08,99 by the Joint 
commissioner(P&V)cUsoms & Central Exoise,shillOng is not 

acceptable to rr 
contd...p/2 



I would, therefore, request your honour 

to igglenicat the 0rcer dated 2201.99 passed by the Hon'ble 

Central zministratiVe Tribunal,Guwahati Bench in 0/A toe. 

101/95, 147/95 & 171/95 to restore my seniority as on 

01.01.93 and to hold review DPC to consider the promotion 

of the applicant to tiie grade of Superintcideflt Group'S' 

with all consequential benefits a 

And for this act of your kindness I shall 

remain ever gr8teful to you 

DATED DIBRUGARH 
The 141M SEPT 

Yours faithfully, 

(- 	 f.... - .  

DEBAJYOTI ttsi) 
INS PCT0R, 
cEnTRg EXCISE, 
DIBUGARH. 

1' 	I  
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M.Chanda 
Advocate 
Guwahati High Court 
By lane-7, Lachit Nagar, 
Guwahati- 781 0017. 

 

 

Guwahati 
Dated 11th  Nov, 1999 

lo, 

The Chairman 
Central Board of Excise & Customs. 
Ministry of Finance 
Dept. of Revenue 
New-Del hi. 

Su6 :- 	Implementation of CAT, Guwahati Bench order dated 22-01-99 passed in O.A. 
Nos. 101/95 147/95 and 171/95 filed by J.L. Bhowmick and ORS. 

been dismissed by the Hon'ble CAll. The order dated 22-01-99 is based on the lates 
decisions of the Hon'ble Supreme Court on fixation of seniority of direct recruits and 

The misc. petition filed by the commissioner, central excise , Shilling has long since 

promotees. The seniority of inspectrs appointed before 01-03-86 has been fixed on the 
principl of 0 M dated 22-12-59 and their position also confirmed 

In this connection it is stated that when two Judgéments are delivered on the same 
issue , the subsequent and the latest judgement should be relied upon by the 
Departmental Authority. 

e 

Department has already taken considerable time for implementation of the latest 
order and iud. ement dated 22-01-99i commissionner central excise, Shillong be directed 
for immediate compliance of the judgement dated 22-01-99. 

Yours Sincerely 

M.CHANDA 
74duocate. 
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I The Commissioner,  
Centrai EXCiSe 
Shi I long. 	 L 

(Through propeE channel) 

çs(.  

Sir, 

Subject 	ile - fjxatjoii of seniority of inspector appointed 

before 01/03/86 - implementation of the order 

dl. 22.1 .99 passed by tho lion'bic CAT, Guwahati 

Bench in 0/A Nos 101/95, 147/95 and 171/95. 

Kindly refer to my letter dated 28.4.99, 30.8.99 and 14.9.99 
on the above subject. 

In this connect ion  I. would request 	your benignsej f to implement 	the judgement dl. 	22,1.99 passed by the lIon'ble CAT, 
Guwahati in 0/A Nos. 101/95, 147/95 and 171/95 at an early date. 

Y o .i r s f a i Lii f u 11 y 

(DEBAJyOTI MISRA) 

INSPECTOR 

CENTRAL EXCISE : DIBRUGARH 

.C.No. II(29)8/ET/pL/ACD/96/ 	
1 	

Dated 	1.2.2000 

Forwarded to Lite Coinmi ss loner , Ceri ira I [xc i se , Shi I long  
favour of information and necessary action. 	

for 
 

(M. C.HAZARIKA) 

ASSISTANT C0Mt4ISSI0NE1 
ENTRAL EXCiSE : : 1)I13RUGAr1•1 

... 

Dated : Dibrugarh 

The 1st Feb. 2000 


