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Vice=Chairman and Hon‘'ble Sri

" G.L.Sanglyine,Administrative
Member .

5 1Issue notice to the alleged contemner

1 to show cause as to why a contempt proce-

'dirig shall not be initiated against him.
.Notice is returnable by four weeks.
List on 9.2.99 for show cause and

. -further order. .
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Mr B.K.Sharma, learned counsel has
entered appearence on behalf of the

alleged contemners and prays for time to

 £ile cbjection. Two weeks time allowed

for ,filing cbjecticn. ‘
é{ﬁ(ton 22.2.99 for order.
Member Vvice-Chairman
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. CONTEMPT PETITION NO, 0 199 = }' _Jgj ,{
. { | f . :

' IN THE MATTER OF

- T TR e .
Jy rd A\fﬁ 5‘;."&&:\; E “@
E‘ 2%

1

0.A, No, 269/95

Shri Banka Bihari Nath (Applicant)
- Versus = ‘ '
Union of India & Others (Respondents)

- AND =

IN THE MATTER OF ¢

Petition under Contempt of Courts(LAT)

Rules 1992,
- mD -

IN THE MATTER OF ¢

Shri Banka Bihari Nath, Son of Late
Bongshi Nath, resident of Village -
Sona Charra, P.O. Chandranathpur,
District - Cachar (Assam)

A

eseae Petitioner .

- VERSUS =

Shri Rajendra Nath, General Manager,

N.F. Railway, Maligaon, Guwahati-781011,

Shri V. Subramanian, Divisional Railway

Manager, N.,F., Railway. Lumding-782447.

Shri Amit Roy, Divisional Engineer/I11I,

N,F. Railway, Lumding-782447.

Cont ... 2.



4, Shri A.K, Bose, Asstt. Engineer/I,
N.F. Railway, Badérpur, District =
Karimganj (Assam)

s eeee Respondents/

MOST RESPECTFULLY SHEWETH i~

1, That, the Petitioner was a Gangman in Gang No.

‘34 under Assistant Engineer, N,F, Railway, Badarpur. The

Petitioner was convicted along with other 7 persons under

section 302/34, 325/34 and 323/34 IPC by the learned

~ Session Judge, Cachar and was sentensed to under go life

imprisonment with a fine of Rs.1,000/~ under section 302/34.
IPC and 2 years imprisonment with a'ﬁine of Rs.250/~ under

section 325/34 IPC and imprisonment for 3 months under

- Section 323/34 IPC on 24,02.88. The Petitioner along with

others co-accused preferred an appeal against the said

~ conviction and sentenced by the learned session judge

Cacher before the Hon'ble Gauhati High Court and also.
moved for bail, The 'Hon'ble_ G'auhati High Court vide order
dated 22,07.88 released the Petitioner and another_éo-
accused on bail. By a_jﬁdgement and'order dated 12.07.89
the Hon'bleoGauhati High Court set aside the conviction
and sentenced of the Petitioner under section 302/34.and
Section 323/34 and modified his punishment under section
325/34 as the imprisonment for g the period already

under gone,

24 That, the Petitioner waé removed from service |
by the Assistant Engineer, N.F. Railway, Badarpur on 5.10.38
on the allegation that he was sentenced with life imprison-
ment, The Petitioner preferred an appeal against the order

Cont ee s 3,
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of removal but did not get any fruitful relief, There-
after, the Petitioner challanged the Order of removal

before this.Hon'ble Tibunal by £iling 0.A. No.-110 of 93,

This Hon'ble Tribunal by judgement'and order dated 31.10.,94

was pleased to set aside the Order of removal dt.05.10.88
and directed the disciplinary authority to pass a fresh

order within a.period of 3 months from the date of receipt

‘of the Order The disciplinary authority did not comply

with the Order and the Petitioner filed a fresh o,A. No.
269 of 1995 on 05.12,95 before the Hon'‘ble Tribunal for

payment of his retirement and other dues, After filing

_of 0.A. No. 269 of 1995 on 23,12,95 the Petitiotier received

a notice dated 09,12.95 issued by the Assistant Engineer,
N.F. Railway, Badarpur to show éause as to why he should
not be removed from service, The Petitioner replied on

03.01,96 that the question of his removal from service

~does . not arise as he stands retired from service after

attaining the age of superannuation on.31.10.91.

3. - That, this Hon'ble Tribunal by Orders dated

. 08,01,98 allowed.the original application No. 269/95 and

directed interalia as under :

" The applicant shall be deemed to be in

- service till the date he attains the age
of superannuation and he shall be entitled
to get all the dues he was entitled to as
if he was not removed from service,

10. Accordingly, we direct the respondents
to pay to the applicant .his wages, pension
gratuity etc, as if he was in service till
the date of attained the age of superann-
nation. The respondenis are further directe
‘ed to make the payment within a period of
three months from the date of receipt of
this Order." 4

Cont eee 4.
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The aforesaid Order dated 08.01,98 was commu=

nicated by the Office of the Central Administrative

Tribunal on 22.01.98.

’

A copy of the Hon'ble Tribunal's Order
dated 08,01,98 is annexed herewith as

ANNEXURE - P/1,

4, That; the Petitioner on 20.04.98 also submitted
a copy of the Hon'ble Tribunal's Order dated 08,01,98 in
0.A, No, 269/95 to all the respondents and requested for
payment of arrear wages, pension, gratuity etc, as

directed by the Hon'ble Tribunal,

£ 5, That, the General Manager, N.F. Railv'vay, Mali-

gaon vide letter No., E/170/Legal Cell/422/95 dated 20.3.93 @5
the Divisional Railway Manager, N,F., Railway, Lumding to
implement Xoesdika immediately the judgement and order of

the Hon'ble Tribunal within 3 mdnths from the date of its

receipt i.e. within 22.,04,98.,

6. | That, the Divisioﬁal Railway Manager, N.,F. Rail-
way, Lunding instead of implementing the Order 4t, 08.01,98
in O0.A, No, 269/95 of the Hon'ble Tribunal asked the
Petitioner vide letter No. E/74/1/E(New)/LM-EE SCC dated
05.05.98‘to submit all service records if availablé with
him. The Petitioner vide letter daﬁed 25,05,98 informed
the Divisional Railway Manager, N.F. Railway, Lumding

with copy to other respondents that his personal records
were burnt along with his house, Besides, there cannot be
any possibility of service records being available with

him, He also pointed out that the particulars of service

Cont +.e. 5.
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of the Pétitioner can be colléctéd froﬁ the O;iginal
Appiication and the records submitted with written
statement etc. in'O.A. No. 269/95, Buf instead of conn-
ecting the records or reconstructing the same the Divi-
sional Railway Manégerf N:F. Railway, Lumding wrote to

the Petitioner agéin vide letter No, E/74/1(E) (New)/LMG-EE
(Loose) dated 15,06,98 for service particulars which £he
Petitioner submitted vide letter date@ 2%.07298 addressed
to the Divisional Railway Manager, N.F. Railway, Lumding
w%th coPy.to‘other reSpoﬁdents/opposit'parties. Since then‘
the Petitioner has not heard anyéhing from the respondents/

opposite Parties,

Te, That, the Petitioner also served a notice on

all the respondents/opposite parties'thfough his advccaté_
on 28,08,98 reQuesting for pgyment of all his dues tréaﬁ-
ing him as on service till the date of his attaining the
age of supefannuation and pension, gratuity etc., as
directed by the Hon'ble Tribunal vide its Ordé; dated
08,01,98, It was also pointed out the respondents/opposite

parties that in case of failure to comply with the orders

of the Hon'ble Tribunal dated 08.01.58 by 31st 6ctober '98
the Petitioner will have no alternative but to draw the
matter to the notice of £he Hon'ble Tribunal by way of
Contempt Petition, No reply whatsoever was received from

the respondehts/opPOSite parties,

8. That, although the Hon'ble Tribunal has dire
ected for payment of his wages, pension} gratuity etc,
within a period of 3 months from the date of receipt of

the Order of the Hon'ble Tribunal yet even after 11 months

Cont ¢eo 6.
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of receipt of the Order dated 08,01.98 of the Hon'ble
Trinunal, respondents/opposite parties have not complied

with the Orders of the Hon'ble Tribunal.,

9, That, the reSponaents/Oppqsité_parties have
wilfully disregarded the directions,of £he Hon'ble
Tribunal and neglected to implement the Order dated -
08;01.98 in 0.A. No, 269/98 to pay the Petitionerthe wages,

pension, gratuity etc, even after furnishing of service

particulars by the Petitioner,

: 10. That,-the Petitioher begs io bring the fact
of wilfull disregard of the direction of the Hon'ble
Tribunal by the'respéndents/Opposite pariies and further
begs to.state that Hon'ble Tribunal may be pleased to
invoke its power against such wilfull disobegience of
the Hon‘ble Tribunal‘slorder dated 08,01.98 by the resp-
ondents/Oppsite parties and also may be pleased to take
appropriate action against the opposite parties for such |
wilfull disobedience and issue sﬁéh.caftiimasas'deemed
appropriate for immediate i@plenentationvﬁ ‘\the direction

of Hon'ble R Tribunal of its order dated 08.01.98,

Under thé circumstances stated above,

the Petitioner prays that the Hon'ble
Tribunal may be pleased to invoke its

power to- punish the Contemners and take
appropriate action against the respondents/

opposite parties for the wilfull disregard

‘Cont, Y 7‘.
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of the Orders dated 08,01,98 passed
by the Hon'ble Tribunal in 0.A. No.
269 of 1995 and such other appropri-

ate measures for .immediate implementw

ation of the Hon'ble Tribunal's dire
ection in its Order dated 08,01.,98
-and for this act of kindness the

Pétitioner shall ever pray.

P Loavik,

Ny o —

Cont ,eee 80
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I, Shr1 Banka Bihari Nath, Son of Late Bongshi
Nath, aged about 65 years, resident of Vlllage - Sona ‘
Charra, P.C. Chandranathpur, DlStIlCt - Cacher (Assam)
do hereby 801emn1y afflrm that I am the applicant of 0 A.‘
No, 269 of 1995 and 110 of 1993 and Petitioner of this '
Petition and therefore acquainted with the facts and cir-

cumstances of the case,

That, the statement,made inlparegfephs.l, 2'&:'
4 of the Petition are true to my knowlé@ge and_in parégr,*
aphs 3, S,.é & 7 of theiPeﬁition-are tfue to my information
which I believe to be tfﬁe andithe'rest.aie my'humble

submissions before this Hon'ble Tribunal,
. .>. “- . o

[y
t

And I-sign this affidavit on this

the _9STK . gay of m&mbm 199 at Guwahati.

T [ﬁEBF?%% F;%5§%ﬁiﬁ1tﬁ—’

Signature of the Deponent.

Solemnly affirm and stated by
the deponent who is identified
by Shri Rasamay.Dutta, Advocate

—
on A& /A day of December

1998 at Guwahati.

Idi;§;§;§23€f£;= .‘ - | - 1fﬁe6Z:~

( Rasamay-Dutta ) ( Gargi Dutta )

Advoc ate, . , Advocate,

AN . . . ) , Cont LI 9
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- DRZFT . CHARGE

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH : GUWAHATI

CONTEMPT PETITION NO. /199

Shri Banka Bihari Nath H Petiticner‘
- Versus -

Shri Rajendra Nath & Ord : Respondents/
. Opp. Parties,

Central Administrative Tribunal, Guwahati

Bench, hereby charges you (Name of the

" alleged Contempner) as under :-

That, you were directed by xke this Hon'ble
Tribunal vide dated 08.01.98 in O.A. No. 269 of 1995 to pay
the wages, pension and gratuity etc, of Shri Banka Bihari
Nath, Ex, Gangman, Gang No.34 under Assistant Engineer ,N,F,
¥ Railway, Badarpur after treatﬁ:%fklm as if in servmce.
It was further directed that payment ahall be made within
3 months from the date of'receipt of the Order. However,
" inspite of passing of 11 months you have neglected to
comply with the Order and to implement the direction and
thereby committed the contempt of this Hon’ble Tribunal
which ié punishable under Section ‘of the Contempt of
Court at 1971 within oﬁr,cognisaﬁce. You are hereby direct-

ed to kR be tried by this Hon'ble Tribunal for the afore-

said charge,

Signature of the presiding
Of ficer of the Bench,



BARUAH.J. (v.c.)

- I8 198 CENTRAL ADNINISSRATIVE wRIBUNAL
A0 GUWAHATI BENCH

o . é ) ALy w 10//
Original Application No.269 of 1995 S

Uite of decision: “his the ?’iday of Junuary 1968 ck

The lion'ble Mr Just:ce D.N. Baruah, Vice-Chairman

The Hon'ble Mr G.L. Sanglyine, Adrninistrative Member

Shri Banka Behari Nath,
Sonacherra, p.oO. Chandranathpur,
District- Cachar,_Assan.

ss-s..Applicant
By Advocate Mr R. Dutta.

v

-versug-

-

L4

l, The Union of India, represented by the
General Manager, N.F. Railway,
Maligaon, Guwahati.

2. The Divisional Railway Manger,
N.F. Railway, Lumding,
Nowgong, Assam.
3. The Divisional Engineer/11,
N.F. Railway, Lumding,
Nowgong, Assam.
4. The Assistant Engineer, '
N.F. Railway, Badarpur Ghat, P.0. Badarpur,
Karimganj, Assam. - «+«+«..Respondents

‘By Advocate Mr .B.K, Sharma, Railway Counsel.

| . ORDER

!

In ,this application the applicant has prayed for
direction to the respondents for payment of his wages for the
period from 24.2.1988 to 31.10.1991 ang for -pension with
effeét from 1.11.199] alongwith gratusty and other retirement
benefits as he ig entitled to under the rules. Facts for the

purpoce of disposal of this application are:

The applicant was initially tppointed Casual Gangman

[ e
in the year 1958, Thereafter, he wag absorbed as regular
Gangman  undor the Chiaet  Permanent Way Inspector, N.F.

Railway, Badurpur in the,Year 1963,

1)

Mt e S

-
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- 2. In August 1934, cone Shri Sukurar Sutradhar lodyed an

\Jh\\ F.I.R. in the Borkhola Police Stition in the District of - -

Cachar against one Shri Krishnapsda Sutradhar and seven
{ others including the applicant alleging, interalia, that Shri

Sukumar Sutradhar aid his father were assaulted. AL ™ result

- amgrmmame

of such assault, the father o¢f Shri Sukumar Sutradhar

. sustained severce injuries and dater on succumbed

to thg

injuries. The police registerad a case and after

B investigation submitted chargesheet against the accuseq

persons including the applicant under Section 302 and other

' various Sections. On 24.2.1988 the learned Sessions Judge, !

i Cachar, after trial, found the accased persons including the I

applicant gquilty under Section 302, 325 and 323 read with '

Section 34 of the Indian Penal Code and sentenced them i

rigorous imprisonment for life and with & tiqo ©f Re,.1000/-~

under Section 302 ang rigorous impcisonment for two years

with a fine of Rs.250/- uynder Section 325 and also rigorous

imprisonment for threo months under Section 323. oOn appeal,

the Hon'ble Gauhati High Court by order dated 22.7.1988 {

passed in Criminal ilppeal No.43 of 1988 acquitted the accused

pernona,ﬁncludinq the applicent by sutting aside the order of
conviction in respect of Section 202 of- the IPC and nodified

the conviction and the sentonce.

3, On 5.0,1968, the applicant wus placed under suspension

with retrospective effect. Thereafter, in October 1988 the

4th  respondent~ tha. Acsistant Engineer, HN.P, Railwey,

Badarpur, removed the applicant from service with . ‘

-

rettoopeﬁtive effect from 24.2,1988 ps per Rule 14(I) of the

Rajlway Servant {Disciplinary &'Appoal) Rules, 1968, on the

ground that the applicant waas convicted by the
Sessions Judge. HNo notice, howeser, was issued to the
applicant before tnae order of removal was passed.

—
-

aggrieved, the oapplicant preferred an eappeal

Being
before the

Divimsional....,.

Lo
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o
Nivisional Engincer(11), N,.F. -Railyay, Lumding, ftor his @
> reinstatement iu'ﬂservice. The matter wasg pending ang
mcapwhile, in October 1991, the applicant attaiped the age éf
“upernnuation, Therea[tar,‘in 1993 the appeal wag dinponed of

declining to reinstate hipm. However, he yasg offared re-

attained the age ,of Superannuation.. Being taggrieved, the
applicant fijeg an original application (O.A.No.110/1993)
before this Tribunal for setting aside the order of removal

from service and also for direction to the respondents for

payment of his Pension. Thig Tribunal Partly allowed the

removal and the appellate order. However, the Tribunal

directed the Disciplinary Authority, i.e. the 4th respondent

. oyt / - .
g‘mﬂ;,_ﬂutq pass a fresh’ order in accordance with the law apng rules
//& ‘- \’3(‘1' .
R }" Al . -

ﬁf“{i' wi%&én @ period of three months from the date of receipt -
"j(‘j of‘ ;; order as the earlier order of Femoval from service wag
\J\ ; pagﬁ?b without giving tﬁa applicant apn opportunity of hearing
\{ifﬁiﬁigggﬁyzwaﬂ also not in conformity with the Provisions o{~the
oy

rules. . However, mo order was Passed within the period of i |
three monthes as Btipulated by the Tribunal. Hence the present )

application was fileg in the last week of December 1995,

q, On 23,12,.1995 the applicant received a nétice dated
9.12.1995 asking him to show cause ag to why he shoulgd not be

removed from service, the applicans repliod the notice,

‘724“ difﬂ stating that ag he had already Buperannuated on 31.10.199)1
n~
ﬂZI?ﬂ \xqg and the period of three months fixed by the Tribunal had
“‘V\‘ <

r U ad®ireay  elapsed the*. 4th respondent had no authority or

" ',
;1’¢#ﬁe jurisdiction to issue rfatice or givg &ny punishment under
4""’ the Raiiway Servant (Diséiplinary*& Appeal) Rules, 1968 and

Brayed fuy cancel latfon ot the show caune notice.
\
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/>< 5. The reepund-ats catercd uy‘,“.'v:c\r nd filed written *
i ‘ ptotement s The applycent hae slno {iled o LR 4, fnothe

-

written statement the rezpondents have refuted the oY
the applicant. In para 5 of the written staterr:
respondents have stated as follows: N\\\\\\\h\\\

) "ess..0n..and the O.A. was re-heard on merit 5
i on 6.10.94 and eventually, tha Judgment dateg
{ 31.10.94 was passed directing the respondents
\ to pass a fresh order on the basis of the
. hbaurvation  made in  the Judgment  and ,
‘ matorials or. record. This part of the story !
has been suppressegd by the upplicant. Be that
as it may, the records pertuaiiirg to the case
wan sent to the Headquarter for the purpose
i , of filing M.P. No.112/94. Although the )
. Judgmant wae delivered on 31.10.94 with the
| direction to pass a fresh crder within three
; . mouths from the date of receipt of the copy
of the Judgment, in abesence of the record,

O,

i ‘ the matter could not be processed. The

records were somchow misplaced and after
i making correopondences in thia regard and
) after tracing of the record, process was
k already started towards passing the final

order in terms of Judgment. To that effect, 2

show cause notice was issued =o the applicant

on 9.12.95 which he duly acknowledged......."
The respondents, ir the written statement, deny that ths
applicant had attained the Aage of asuperannuation on
31,10,1995, inasmuch as hefore he could attain the age of
auperanndation he was removed fromw service pursuant to his

conviction in @ criminal casc. According to the respondents

aithough the Tribunal set aside the orders passed by the

disciplinary and appeallte auttorities, the Tribunal,
however, was not »leased to direct the respondents for
reinutatement of tha :applicant ip service in view of the | e
criminal conviction of the applicant. They have tu:thef T -
atated in,the written statement that due to the circumatances > . !
beyond control of tae respondents :he final order could not

be passed afreeh within the time allowed by this Tribunal.

G, We heard Mr K. Dutts, Jlesrned counsel for the
eppllicant and Mr B.K. Sharme, loarned Railway Counsel
B appearing on behnlf>pt the respondents. Mr Dutta auﬁ;itted
that the reapondente had néA jurisdiction and authority te

issue the impugned notice to chow cause why disciplinary '

ﬂ%h\ BCtioNi.ase.,
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a must. In this connection Mr Dutta ha

ouGht not to be taken inasmuch as, by then, admittedly, the

applicant attained the age of superanrnuation and he ceased to

be an employee under the department. 1p case of a retiregd
person, normally, no disciplinary proceeding can continue
without following the procedure prescribed. The

! .
counsel further submitted that in case of conviction in a

Criminal charge of an amployee imposi:

5 drawn our attention
l

to a decidion of the Supreme Court in Union of 1India and
another =-vs- Tulsi Ram Petel, reported in 1985(2) sLJ (sC)
’

145. The learned counsel also submitted that the applicant on

his attaining the age of superannuation ceased to be a

Railway Servant.

ceased to be Railway Servant in case of grave misconduct and
7

_negligence prior to ceasing to be a ~Railway Servant the

1

Ca e ‘Af'r4 \
QFTE“j(EhEpf% not be taken against him for
~— : X o

L IR g

prdﬁ}qions containéd in FRule 9 of the Railway Services
NG

. c
(Peﬁg&yn) Rules, 1993, ought to be followed. 1In thiu,‘tr?:t

) 8
proceﬁgre was ‘not followed. Therefore, the impugned notice

., M
askiﬁ%}the applicant to. show cause why disciplinary action

.

tthe alleged misconduct

N
was contrary to the rules. According to Mr Dutta, the
authority had neo Jurisdiction, whatsoever, to issuve such
notice and the imbugned notice issued by the authority,

lacking jurisdiction, should be set aside immediately.

7. ﬁr B.K. Sharma, learned Railway Counsel, on the other
hand, submitted that the application itgelf was liable to be
dismissed summarily as there was no cause of action in view
of the fact that only a notice was issued and the employee
could have very well sent a reply{ to the authority to
pursvade the authority to drop the proqégégég:'Hé having not
done that, the application i:self wee pruhature an@/}iable to

be dismisved. Mr Sharma alaso submitted that the applicant

learned -

ion of penalty was not

[

L LA L - F}.f”"?mﬁ
) /Z{—' S /37h/u40w»f§f)
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- withholding or withdrawing a pehaion ut

being a convict in a crimiral care, naturally, a punishnent

ouqght to be imposed as enviszged under the relevant rules.

Mr Sharma also refuted the argument of Mr Dutta that the

authority having not complied with the direction of the Tribunal

to consider

three months, the applicant could be deemed to be in service
because of the non-compliance of the order.

8. On the rival conten:ions of the learned counsel for

the parties, it is now to be seen whether the impugned notice

dated 9. 12,1995 can sustain in law. The
th

admitted facts are

at the applicant was convicted under Section 302, 325 ang
323 read with Section 34 of the IPC and sentenced to udergo

rigorous imprisonment for life under Section 302 and rigorous

imprisonment for tweo years undor docticn 325 and alaso

regirous imprisonment for three months urder Section 323.

However, on appesl, the Judgment of the 7rial Court was set

aside by modifying the conviction and the senctence. He was,

thereafter removed from service, however, without giving any

oppértunity of boing heard: The applicant approached this

Tribunal by tiling original application Mo. 110/1993 This
Teibunal  pertly ellowed the said original

directing the respondente to consider the case of the

pppiicant afteor giving him an opportunity of hearing within
& period of three months. The authority, however, did not

dispose of the matter ‘within the time allowed by thia

Tribunol. Long after the prriod had elapsed the authority

issued the impuqved notice to show cause why disciplinary

proteeding ought not to be taken against the apglican: for his

conviction in a criminel case.

9. Rule 9 of the Railway Service (Pension) Rules, 1993,

providen that the President Feeerves to himself the right of

uratuity, or hoth,
either full or in part, whether permanently or for a

opecified...,..

the case of the appljicant within a period of -

application

.
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tpecified periocd, and of ordering recovery from a pension or

»
0

-HF ‘ gratuity of the whole or part of any pecuniary loss caused to

‘the Railway, if, in any departmental or judicial proceedings,
§ ‘ ,

: ‘the persioner is  fdund guilty of grave misconduct or

negligence during the pericd of his service, including

service rendercd uponire—employmeut after retirement., It is
!

further provided that such proceeding if not instituted while

the railway servant iwas  in service, whether

retirement or during  his re-employment, "~ shall not be

4

instituted save with the sanction of the President and shall

not be in TQmDQCt of any ‘event which took Qlace more than

four vyears before aUCh institution. 1In the instant case,

admittedly, the allegéd misconduct was much earlier to four
years before the date ‘of issuance of the notice. The learned
Hallway Coungel hag not be able to show that the Hallway

PR \fdmznlstratlon had received the President's sanction
G RN N
,(i - ,1gfh1at10n of the dlvapllnary proceeding. The earlier

’
r 3 - . )
*

bf } dlsTnpilnary proceeding and the punishment having been set

1]

for

"~ \x asiﬁﬁ by the Tribunal the fresh institution is

LN
i
-, f
e }* *
i \
'q

‘ps 'ssible in view of the 'lack of sanction and also because
Y”"ﬁh}j

occurrence took place long before the initiation of the

disciplinary prodeeding by issuing the notice to the

applicant to show‘cause. Therefore, in our op:nlon the fresh

initiation is not permissible as the
J i
place in 1988 and the notice was issuved only if

alleged misconduct took

the year

1995, Mr Dutta also submitted ihat even the Tribunal had no
juriediction to allow the Reilway Administration to take up a

41/’imgi VNQ fresh proceeding within three monthe as it will be contrary
\%

V‘\ to thq provieions of the rule. The learned counsel

Ll has
‘\‘ i L //
Wiﬁﬁé-' submxttod oefore us that the order to ‘that extent by this
VI _
\ . .
ot 1“’ Tribunal was not correct. This Tribunal passed the order long

before and no reviow application was filed. Therefore, we are

notuo-csc

2

before 'his‘

¢

not **
&y 2 ! .
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iiot going tu reopen the mitter au te whether the tribuncsl had
the jurisdiction to give dircction lor initiation of
procecdings or not. Howevar, as the digciplinary proceeding
wag not initiated within the period prescribed, i.e. within
three months we are to exarine as to whether disciplinary
procewding could be initiated by issusnce of show cause
notice long after the alleged misconduct: was ccmmitted and
that too, when the apgplicent had &at:ained the age of
superannuation. Mr Duttra further submitted that the
digciplinary proceeding could not be initiated in view of the
fact that he ceased to he a railway servant ae defined in
Clause 13 of Rule 102 of the Indian Railway Establishment
Code Volume I (IREC for short). Clause (13) of Rule 102 of
the JRRC onfines Railway dervant an follown: ’

"(13) 'Railway servant' means a person who

is a member of a service or who holds a post

uvnder the administrative contrcl of the

Rajlway Board and includes a persorn who holds

a post in the Railway Board. Persons lent

from a sorvice or post which is not under the

administrative coatrol of the Railway Board

to a service or post which is under such

administrative control do not come within the

scope of this defiinition. This term excludes

casual/ labour for whom special orders have

beun treamed.”
There is no doubt, as per the sald definition, at the time of
issusnce of the impugned show czuse notice by the Railway
Administration spplicant cessud to be a rajlway servant and
ro disciplinary proceed.ng could be initiated against him
without the sanction of the President and also within the
period of four years. At this was not doae, in our opinion,
no fresh disFiplinery proceeding could be initiated. The
spplicant shall be deemcd to be in servicze till the date he
attained'the ‘age of superannuation and he shall be entitled

to get all the duves he was entitled to as if he was not

"removed irom service.

10. Accordingly, we diroct the rccpandcnta to pay to thc

applican: his wages, pension and gratulty etc. as if he was

inceeee...
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in LCervice

&uporannuation.

the payn

11,

till the

date .

9 :

The respondents are fur

'nt to the applicant within a
from the date

- \g' _ A’nmww ‘@Ofl C
he attaineg the age of

ther directed to make

period of three mcnths

of recipt of this order.

The application

is accordingly allowed.

the facts and circumstances

to costs.
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