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In The Central Administrative Tribunal 
GUWAHATI BENCH: GUWAHATI 

APPLICATION NO 	 OF 199 

Applicant(s)  

Respondent(s) 	 I 

Advocate for Applicant(s) 

,_/5 

. 

Advocate for Respondent(s) 

Notes of the Registry 	Date 	 Order of the Tribunal 	- 
Present : Hon'ble Justice Sri D.M.Baruah, 

Vice-Chairman and Hon'ble Sri 
G.L.Sanglyifle,AdlflifliStrative 
Member. 

Issue notice to the alleged contemner 

to show cause as to why a contempt proce-

ding shall not be initiated against him. 

Notice is returnable by four weeks. 

List on 9.2.99 for show cause and 

fu' rther order. 

ck~~ 
Vice-Chairman 

Mr B.K.Sharrna,learned counsel has 

entered appearence on behalf of the 

alleged contemners and prays for time to 

file objection. Two weeks time allowed 

for,filing objection. 
iston 22.2.99 for order. 

Vice-Chairman 

pg 

9.2.99 

t 
pg 



'\Notes of the Registry ( Date 	 Order of the Tubima 

Two weeks time alloiared,for filing 

of reply to the show cause on the prayer 
of Mr B.K.sharma,learned counsel for 

the. alleged contemner. 

List on 9.3 .99 for show cause and 

further order. 

Member 	 Vice- hairman 

One week time allowed on the prayer 

of Mr B.K . Shatma,ie.rned coindé 1f or 

the alleged contemner for filing rely 

to the show cause. 

List on 30.3.99 for order. 

Merrber 	 Vice-C1ia 

In view of the judgment and order 

pased by the Hon'ble Gauhati High Cour 

against the .A.No.269 of 95, Mr.R.Dutt 

leaned counsel for the petitioner doew 

notwant to press the application. 

Hr.3.K.sharmá, learned counsel forthe 

resondents has no objection. According, 

app.ication .1.s disposed of as not press 

M L 	Vice-Chairman 
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IN TH CENT 	MINISTRATI'JE TRIBUNAL 

• cuwA : GUW4.HATI 

CONTEMPT PETITION NO 	7199 

- 
(\ 

•• 	\cI 
". 
-I 

t  
.4..(J 

N THE MATrER OF 

O.A. No. 269/95 

Shri Banka Bihari Nath - Versus -  

Union of India & Others 

(Applic ant) 

(Respondents) 

-AND - 

IN THE MATTER OF : 

Petition under Contenpt of CourtCCJVi) 

Rules 1992, 

AND - 

IN THE MATTER OF : 

Shri Banka Bihari. Nath, Son of Late 

Bongshi Nath, resident of Village - 

Sona Charra, P.O. Chandranathpur, 

District -. Cachar (Assarn) 

.... Petitioner, 

- VERSUS - 

Shri Rajendra Nath, General Manager, 

N.F, Railway, Ma].igaon, Guwahati781011. 

Shri V. Subramanian, Divisional. Railway 

Manager, N.F. Railway, Lumding-782447, 

30 	Shri Amit Roy, Divisional Engineer/Il, 

N.F. Railway, Lumding-782447. 

Cont ... 2. 
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4. 	Shri A.K. Bose t i, Asstt, Engineer/I, 

N.F. Railway, Badarpur, DistrIct - 

Karimganj (Assam) 

t 
4 	 4 

•.... Respondents/ 
Opp, Parties, 

MOST RPBTFULLY SHEWErH :- 

1. 	That, the Petitioner was a Gangman in Gang No. 

34 under Assistant Engineer, N.F. Railway, Badarpur. The 

Petitioner was convicted along with other 7 persons under 

section 302/34, 325/34 and 323/34 IPC by the learned 

Session Judge, Cachar and was sentensed to under go life 

imprisonment with a fine of Rs.1,000/- under sectIon 302/34 

IPC and 2 years imprisonment with a fine of Rs.250/-. under 

section 325/34 IPC and imprisonment for 3 months under 

section 323/34 IPC on 24.02.88. The Petitioner along with 

others co-accused preferred an appeal against the said 

conviction and dentence-4 by the learned session judge 

Cacher before the Hon'ble Gauhati High Court and also. 

moved for bail. The Hon'ble Gauhati High Court Vide order 

dated 22.07.88 released the Petitioner and another co-

accused on bail. By a judgement and order dated 12.07.89 

the Hon'bleoGauhatj High COurt set aside the conviction 

and sentenced of the Petitioner under section 302/34 and 

Section 323/34 and modified his punishment under section 

325/34 as the imprisonment for p the period already 

under gone. 

2. 	That, the Petitioner was removed from service 

by the Assistant Engineer, 4.F.. Railway, Badarpur.  on 5.10.88 

on the allegation that he. was sentenced with life imprison-

ment. The Petitioner preferred.an  appeal against the order 

Cont ... 3. 
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of removal but did not get any fruitful relief 0  Ther 

after, the Petitioner challanged the Order of removal 

before this.Hon'ble Tibunal by filing O.A. No. 110 of 1 93. 

This Flon'ble Tribunal by jugement and order dated 31.10.94 

was pleased to set aside the Order of removal dt.05.10.88 

and directed the disciplinary authority to pass a fresh 

order within •a period of 3 months from the date of receipt 

of the Order. The disciplinary authority did not comply 

with the Order and the Petitioner filed a fresh O.A. No. 

269 of 1995 on 05.12.95 before the Honble Tribunal for 

payment of his retirement and other dues. After filing 

of O.A. No. 269 of 1995 on 23012.95 the Petitioner received 

a notice dated 09.12.95 issued by the Assistant Engineer, 

N.F, Railway, Badarpur to show cause as to why he should 

not be removed from service. The Petitioner teplied on 

03.01.96 that the question of his removal from service 

doesnot arise as he stands retired from service after 

attaining the age of superannuation on 31.10.91. 

3. 	That, this Honble Tribunal by Orders dated 

08.01.98 allowedthe original, application No. 269/95 and 

directed intera ia as under : 

" The applicant shall be deemed to be in 

service till the date he attains the age 

of superannuation and he shall be entitled 
to get all the dues he was entitled to as 
if he was not removed from service. 

10, cordingly, we direct the respondents 
to pay to the applicant his wages, pension 
gratuity etc, as if he was in service till 
the date of attained the age of superann- 
uation. The respondents are further direct..v 

ed to make the payment within a period of 
three months from the date of receipt of 

this Order." 

Cont ... 4. 
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The aforesaid Order dated 08.01.98 was comrnu-

nicated by the Office of the Central Administrative 

Tribunal on 22.01.98. 

A copy of the Hon'ble Tribunal's Order 

dated 08.01.98 is annexed herewith as 
4 

WNEXURE - 

4. 	That, the Petitioner on 20.04.98 also submitted 

a copy of the Hon'ble Tribunal's Order dated 08.01.98 in 

O.A. No. 269/95 to all the respondents and requested for 

payment of arrear wages, pension, gratuity etc, as 

directed by the Hon'b].e Tribunal. 

1 5. 	That, the General Manager, N.F. Railway, Mali-. 

gaon vide letter No. E/170/Legal Cell/422/95 dated 20.3.93 (lI(.e\ 

the Divisional Railway Manager, N.F. Railway, Lumding to 

implement ±±A immediately the judgement and order of 

the Hon'ble Tribunal within 3 months from the date of its 

receipt i.e. within 22.04.98. 	 * 

6. 	That, the Divisional Railway Manager, N.F • Rail- 

way, Lunding instead of implementing the Order dt. 08.01.98 

in O.A, No. 269/95 of the Hon'ble Tribunal asked the 

Petitioner vide letter No. E/74/1/E(New)/LM...EE 5CC dated 

05.05.98 to Submit all service records if available with 

him. The Petitioner vide letter dated 25.05.98 informed 

the Divisional Railway Manager, N.F. Railway, Lumdlng 

with copy to other respondents that his personal records 

were burnt along with his house. Besides, there cannot be 

any possibility of service records being available with 

him. He also pointed out that the particulars of service 

Cont .... 5. 
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of the Petitioner can be collected from the Original 

pliCation and the records submitted with written 

statement etc.inO.A. No. 269/95. But instead of conn-

ecting the records or reconstructing the sne the Divi-

sional Railway Manager, N.F. Railway, Lumdinc3 wrote to 

the Petitioner again vide letter No. E/74/1(E)(New)/L1-EE 

(Iioose) dated 15,06.98 for service particulars which the 

Petitioner submitted vide letter dated 21.07.98 addressed 

to the DivIsional Railway Manager, N.F. Railway, Lumding 

with copy .to other respondents/opposit parties. Since then 

the Petitioner has not heard anything from the respondents/ 

opposite Parties. 	 * 

7.,. 	That, the Petitioner also served a notice on 

all the respondents/opposite parties through his advocate 

on 2868.98 ruesting for payment of all his dues treat-

thg him as on service till the date of his attaining the 

age of superannuation and pension, gratuity etc. as 

directed by the Hon'ble Tribunal vide its Order dated 

08.01.98. It was also pointed out the respondents/opposite 

parties that in case of failure to corrly with the orders 

of the Hon*ble  Tribunal dated 08.01.98 by 31st October 1 98 

the Petitioner will have no alternative but to draw the 

matter to the notice of the Hon'ble Tribunal by way of 

Contempt Petition. No reply whatsoever was received from 

the reondents/oppósite parties. 

8. 	That, although the Hon'ble Tribunal has dir- 

ected for payment of his wages, pension, gratuity etc, 

within a period of 3 months from the date of receipt of 

the Order of the Hon ble Tribunal, yet even after 11 months 

Cont ,.. 6. 



I 	 £ 

T 
of receipt of the Order dated 08,01.98 of the 1-Ion'ble 

Trinunal, respondents/opposite parties have not complied 

with the Orders of the Hon'ble Tribunal. 

9, 	That, the respondents/opposite parties have 

wilfully disregarded the directions,of the Hon'ble 

'T'ribunal and neglected to implement the Order dated 

08.01.98 in O.A. No. 269/98 to pay the Petitionerthe wages, 

pension, gratuity etc, even after furnishing of service 

particulars by the Petitioner. 

10. 	That, -the Petitioner begs to bring the fact 

of wilfull disregard of the direction of the }ion'ble 

Tribunal, by the respondents/opposite parties and further 

begs to.state that Hon'ble Triunal may be pleased to 

invoke its power against such wilfull disobegience of 

the Hon'ble Tribunals Order dated 08.01.98 by the re'sp 

ondents/Oppsite parties and also may be pleased to take 

appropriate action against the opposite parties for such 

wilfull disobedience and issue such 	cJ$aS deemed 

appropriate for immediate implementation of ,the direction 

of Hon 1 bie R Tribunal of its order dated 08.01.98. 

Under the circumstances stated above, 

the Petitioner prays that the Honble 

Tribunal may be pleased to invoke its 

power to. punish the Contemners and take 

appropriate action against the respondents/ 

opposite parties for the wilfull disegard 

Cont .... 7. 
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of the 0rders dated 08.01.98 passed 

by the Hon'ble Tribunal in O.A. No. 

269 of 1995 and such other propri-

ate measures for .immediate in1ement- 

ation of the Hon'ble Tribunal's dir-

ection in its Order dated 08,01.98 

- and for this act of kindness the 

Petitioner shall ever pray. 

V 

Cont •... 8. 
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021,  

I, Shri Banka Bihari Nath, Son of Late Bongshi. 

Nath,. aged about 65 years, resident of Village - Sona 

Charra, P.O. Chandranathpur, District - Cher (Assarn) 

do hereby solemnly affirm that I am the-applicant of .O.A. 

No. 269 of 1995 and 110 of 1993 and Petitioner of this 

Petition and therefore acquainted with the facts and cir-

cumstances of the case. 

That, the statement made in paragraphs, 1, 2 &; 

4 of the Petition are true to my knowledge and in paragr- 

aphs 3, 5 0  6 & 7 of the Petition are tue to my information 

which I believe to be true and the rest are my humble 

submissions before this Hon'ble Tribunal. 

And I sign this affidavit on this 

the 	 . day of 	 199 at Guwahati. 

Signature of the Deponent. 

Id tf ied 

Advocate. 

Solemnly affirm and stated by 

the deponent who is identified 

by Shri RasamayDutta, Advocate 

on 	Zti& day of December 

1998 at Guwahati. 

Gargi Dutta ) 
Ad voc ate. 

Cont .... 9 
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DRT CHA3E 

IN THE CENTRAL ADMINISTR.?rIvE TRIBUNAL 
GUWAHATI BENCHk  J.  GUWAHATI 

CONTEMPT PEPION NO. 	 /199 

Shri Banka Bihari Nath 	: Petitioner 

— Versus — 

Shrj Rajendra Math & Ord : Respondents/ 
Opp, Parties, 

Central Administrative Tribunal, Guwahatj 

Bench, hereby charges you - 	 (Name of the 

alleged Conternpner) as under -  :- 

That, you were directed by Jdw this 'Honble 

Tribunal vide dated 08.01,98 in O.A. No. 269 of 1995 to pay 

the wages, pension and gratuity etc. of Shri Banka Bihari 

• 	Nath, Ex. Gangman, Gang No.34 under Assistant Engineer,N,F, 

Railway, Badarpur after treatr1D as if in service. 

It was further directed that payment ahall be made within 

3 months from the date of receipt of the Order.. However, 

inspite of passing of 11 months you have neglected to 

conly with the Order and to ilernent the direction and 

thereby committed the contempt of this Honble Tribunal 

which is punishable under Section 'of the Contempt of 

Court at 1971 within our cognisance, You are hereby direct-

ed to kk be tried by this Honble Tribunal for the afore- 

Said charge. 

Signature of the presiding 
Off icer of the Bench, 

4l 



CENTRJL ADnINIs?VE TRIBUNAL 
GIWAHATI 8NCH 

47)iLL)Ckv(f/f Original App.Licat ion No.269 of 1995 

cite of decision: '1i1s the 	of January 3998 

The IIon't)le Mr Just,ce D.N. Baruah, Vice_Chairman 

The Hon'ble fir G.L. Snglyjne, Adiiinjstratjve Member 

Shrj Banka Eeharj Nath, 
Sonacherra P.O. Chandranathpur,  
District... Cachar, Assar  
By Advocate Mr R. Dutta. 	 Applicant  

-ver8J5- 

1, The Onion of India, represented by the 
General Manager, N.F. Railway, 
t1ligaon, Guwahati. 	

I 
The Divisional Railway Manger, 
N.F. Railway, Lumdjng, 
Nowgong, Assam. 

The Divisional Engineer/, 
N.F. Railway, Lumding, 
Nowgong, Assam. 
The Assistant Enginer, 
N.F. 

Railway, Badarpjr Ghat, P.O.- Badarpur, 
Xarimganj, Assam. 	

••....RCapondents 13y Advocate Air .K. Sharma, Railway Counsel. 

ORDERfr 	 -- 
. 	

I 

In this application 
the 'applicant has prayed for 

direct:jon to the respondents for piyment of his wages for the 
period from 2

4.2.1988 to 31.10.19gi and for -Ipension with 

eLfect from 1.11,1991 6longwjh grituty and other retirement 
beneft5 61, he is 

entitled o under the rules. Facts for the 
purpoee of disposal of this aPPlicatjon are: 

- .' 	
The ar.plicant wait initially iippointed Csu1 Gangman 

in the year 1958. Thereafter, he 
was absorbed as regular 

uflthn: 
 

thO Cb:.i  Parmant.,tit Way Inspector, N.F. 

A'aI1,, 8drpur in the. year 2963. I 
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2. 	in 	Aucju 	1934 1 	C1Q 	l,ri 	CjkI.IrUL Sutrudhar 1odjed 	an 
P.I.R. in 	the 	3or1cho1a 	Pcllce 	SLttior. in 	the 	Dintrict 	of - 

Cachar against 	on 	Shri 	Krishnapida Sutradhar and 	seven - 	 - f 	others including the applicant allc-ging, interalia, that Shri 
Sukumar Sutradhar aid his father were assaulted. 

, result 
of 	such assault, 	the 	father 	of 	Fhri Sukumar Sutradhar 

* 	
-- 

t 

IC 

,t1- 

sustained severe injuries and -1at4. 	on succumbed to th 

injuries. The police registerad a case and after 

investigation submitted chargesheet ugainat the accused 

persons including the applicant undex Section 302 and other 

various Sections. On 24.2.1988 the learned Sessions Judge, 

Cachar, after trial, found the accjaed persona including the 

applicant guilty under Section 302, 325 and 323 read with 

Section 34 of the Indian Penal Code and sentenced them 

rigorous imprisonmt for life and with a fino Of Ra.1000/-

under Section 302 and rigorous iopisonment for two years 

with a fine of Ra.250/- under Section 325 and also rigorous 

imprisonment for three months under Section 323. On appeal, 

the Ron'ble Gauhatj High Court oy order dated 22.7.1988 

passed in Criminal ippeal No.43 of 188 acquitted the accused 

Persona/including the spp'Ucant by setting saide the order of 

Conviction in reepet of SeCt ion 302  of the IPC and aoditjed 

the conviction and the sentence. 

3. 	On . 0 .1900, the applicant woe placed under suspension 

with retrospective effect. Thereafter, in October 1988 the 

4th respond,nt- the. Assistt Engineer, H.P. Railway, 
Badarpur, 	r.movd 	the 	applicant 	from 	service 	with 
retroepec 1tive effect from 24.2.19813 55 per Rule 14(1) of the 

Railway iorvant (Pliciplinary & Appeal) Rules, 1968, on the 

ground that the applicant was convict.j by the 
Sessions Judge. Nc notice, howe -,er, was issued to the 
applicant before toe order of remval was pasaed. Being 

aggrieved, the applicant preferred an appeal before the 

Divisional ...... 
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TIF, i ional 	Engineer(1I), 	N.F. 	cii1way, 	Lumdin, 	for his 

	

servjC 	The matter was Pending and 

in October 1991, the applicant attajied the age of 

ion. Thoreafi 	in 1993 tJi appc 	wia i:;po(ed of 

declining to reinstate him. Howe?r, he was oLtred re- 

employment as a 
fresh entrant. Acco9 to the applicant the 

questi)n of re_appointmE ,
nt did not arise as he had already 

attained the age of superannuation 	Being aggrie, the 
appljcan 	

filed an original applj(:atj on  

before this Tribunal for setting a:3ide the or.der of removal 

from service and also for direction to the respon)5 for 

payment of his pension. This 2'ribiinai partly allowed the 

original application No.110/93 by settjn aside the order of 

removal and the appellate order. However, the Tribunal 

directed the Disciplinary AuthorIty, i.e. the 4th respondent 
/ 

.o pasi3 a fresh'order in accordanc-a with the law and rules 

	

/t 	•- 
within 

a period of three months from the date of receipt • 

	

	
of •t,he order as the earlier order of removal 

from service was 
)5 

pa 	Witht giving thQ oppfl 	n ct 	oPportunity of hearing • 	 - 	• 	
.1  

epd, - was also not in c i 	
onformity with the provisions ofthe 

rules. • However, 1410 
order was paaaI Within the period of 

three months, as Stipulated by the Tr:ibunal. Hence the present 

waj3 filed InI:he last weep: of December 1995 
4. 	On 23.12.19 	the 

6PPlicant rcejved a notice dated 
9

.12.1995 flaking him to ihow cauae aa to why he Should not be 
removed from servj 	The 	pp1i1 	replied the notice, 

7n (rA- Stating that as he had flready eup?ranflua€ed on 31.10.1991 

and the perioI of three months fi'ed by the Tribunal had 4'. 
r- 	lreay 	Vlapced 

thé.4th respondent had no authority or 
p jurindjctj0 to issue 	

or givø any punishment under
t. 

	

" 	the Rsl:tway Servant (Diocip1nMry & Appej) Rule0, 1968 and 
rw  

vitinct'llation ot the show cauno notice. 
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5. 	The rcLpndts 	Litr(d 	 'cc 	.'d 	fi1J 	Written 

rtitrnt • 	Th4 	oj rit 	tuiL 	u.10 	I.iled 	a 	 th 

written 	blatement 	Je 	rr:pondenta 	hi.:e 	refut&d 	the 

the 	applicant. 	In 	para 	5 	of 	the 	Written 	statei, 

respondents have staled as follows: 

........... 
and the O.A. 	was re-heard on merit 

on 6.10.94 and evintua1ly, 	tha Judgment dated 
31.10.94 was passed directing the respondents 
to 	pass 	a 	fresh 	orth'r 	on 	the 	basis 	of 	the 

made 	in 	the 	Judgnent 	and materials 	or. 	record. 	This 	part 	of 	the 	story 
has been ct:pprecaed by the Eap1icant. 	Be that as it may, 	the records pettliirg to the case 
was 	sent 	to 	the 	Headquarte 	for the purpose of 	fiuj ng 	t1.p. 	No.112/9.;. 	Although 	the Judgment 	woe 	delivered 	on 	31.10.94 	with 	the direction to pass a 	fresh crder within three 
momlths 	from the date 	of 	receipt: 	of 	the 	copy of 	the 	Judgment, 	in 	abønce 	of 	the 	record, the 	matter 	could 	not 	be 	processed. 	The records 	were 	somehow 	misplaced 	and 	after making 	correopondencos 	in 	this 	regard 	and after 	tracig 	of 	the 	recrd, 	process 	was already 	started 	towards 	passing 	the 	final 
order in terms of Jodgment. To that effect 1  a 
show cause notice was issued :o the applicant 
on 	9,12.95 uhich he duly acknowledged....... 

The 	respondents, 	ir 	the 	written 	btatement, 	deny 	that 	th 

applicant 	had 	attained 	the 	age 	of 	superannuation 	on  

fl 
3jQ,j99, 	

nasmuh 	as 	before 	he 	could 	attain 	the 	age 	o,f 
suparanmatjon 	he 	was 	removed 	from 	aervce pursuant 	to his 

.. 	. convction 	In a criminal 	caso. 	According to the respondenti 4 

' although 	the 	Tribunal 	set 	aside 	the 	orders 	passed 	by 	the 
disciplinary 	and 	appesilte 	autorlties, 	the 	Tribunal, 

however, 	was 	not 	1eed 	to 	direct 	the 	respondents 	for 

reinstatement 	of 	the ,applicant 	in 	iservice 	in 	view 	of 	the 
crjnina.j 	conviction 	of 	the 	applicent. 	They 	have 	further 
stated in 1  the written statement that. duo to the circumstances 

beyond coitrol of te respondents 	:he final order could not 

be passed afresh within the time al..oied by this Tribunal. 

0. 	We 	heerd 	Mr 	J. 	flutts, 	J.earned 	counsel 	for 	the 
appl;Lcant 	and 	Mr 	D.K. 	Shame, 	1amn.d 	Railway 	Counsel 
eppesring 	on 	behalf 	of 	the 	respondents. 	Mr 	Dutta 	submitted 
that 	the 	reeporiderta 	had 	no 	jurisdiction 	and 	authority 	to 
ISAU 0 	the 	impugned 	notice 	to 	rhow 	cause 	why 	disciplinary 

A 
A action 
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ouht not 
to be taken inEumuch as, by then; admittedly, the 

r)P1jCflt 
attained the age of superajrtuatjon and he ceased to 

be an enip1oy 	under the departme •  In case of a ref:jre 

person, normally, no disciplinary ptoceeding can continue 

without following the procedure prescribed. The learned 

counsCi further submitted that in Case of Conviction in a 
criminal charge of an ampioyee impo8i1fofl of Penalty 

was not 
a must. In this connection Mr Dutta has drawn our attent10 

I 
to a Oec1icin of the Supreme Court in Oio I of India and 
another -'vs -  Tulj Ram Petel, reportI in 1985(2) SL3 (Sc) 
145. The learned coure1 also submitte.j that the applicant on 
his attaining the age of 8 uperannut:jOfl ceased to be a 

Railway Servant. In order to take actior) against 
a person who 

ceased to be Railway Servant in case of grave misconduct and 
ne91igcnc! prio 	 -7 

to ceasing to be a Railway Servant the 

p,jo containd In Rule 9 of the Railway Services 
(Perij9n) Rules, 1993, 

ought to be followed. In thi8 1 the 
proc ep  was not fol1owec. 

Therefore, the impugned not:jce 
ask1. the applicant to. show cause why disciplinary action /4f :-g 

not be taken agai31: him for 1:he alleged misconduct 
was 

contrary to the rules. According to 
Mr Dutta, the 

authority had no 
jurisdjc;j0, whatsoever, to issue such 

notice and the impugned notice issued by the authority, 
.1acklng jçrisc3jctj0, 

Should be set aside i1nmediately .  
7. 	fIr B.K. Sharma, learned R1way 

Coun301, on the other 
ha, submitted 

that the application itself was liable to be 

dismissed summarily as there was no Causf of action in View 

	

\VU 	, 

of the fact that 
only a notice was issued and the employee 

. 

could have very well sent a reply to the authority to 

	

' 	

4 
pursuade the authority to drop th

- 
_11~ .11 	 il  

e Proc.eding. He having not 
opt 

	

	

done that, the application ;I-:c1f watspftmture and liable to 
hMrilllinved .  Mr Shorma also s'ibmitted that the applicant 
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being a convict in a crimZr.al ca'ó, naturally, a punishrnent 

ouqht to be imposed as eniyed under thErn relevant rules. 

Mr Sharina aao refuted the argument of Mr Outta that the 

aul:hority haing not complied with the dirEction of the Tribunal 

to consider the case of the appict witjn a period of - 

three months, the applicant could be deemed to be in service 

because of the non-compliance of the order. 

On the rival conten:jons of the learned Counsel for 

tho parties, it is now to be seen whether tte impugned notice 

dated' 9.12.1995 can sustain in law. The admitted facts are 

that the applicant was convicted under Section 302, 325 and 

323 read with Section 34 of the IPC and sentenced to udergo 

rigorous imprisonment for life under Sectior :302 and rigorous 

itnPrieonnient for two years under 8oct1 	325 and also 

regiv:ous imprisonment for three months ucder Section 323. 

iiow, on oipel, Lila judIniont of the 'rLe1 Court was set 

asiØe by modifying the conv.ctjon and the senctence. He was, 

thereafter removed from eertjce, however, without giving any 

OppOrtunity of being hoardi 
The applicant approached this I 

Trthunal by f1ing original application 
140.110/1993. This 

Lribunsl pertly Silowed the said origi1 application 

directing the reepond.nte to consider the 
case of the 

ppl1cant aftet 
giving him an opportunity of hearing within 

a period pf three months. The authority, however, did not 

dispose of the matter 'wit.hih the time allowed by this 

Tt1buno1. Long siter the piriod had elapsed the authority 

iiued the impugd notice to show cause why disciplinary 

pr0e4?oding ought not to be tken against the lipplicant for his 

conviction in a criminal cas,. 

Rule 9 of the Railway Service (Pension) Rules, 1993, 
pvli1n thai the I'rosidnt reserves to htmajf the right of 

WlIhIiuldIng or wiLIidrtjg e petinlori 
Ut cit atulty, or 

mithut tul.l or in pet- t, whether perrnneltt1y or for a 

:6: 

I 

-I 

specified...... 

4- 
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cpecj fled period, and of ordering recovery from a pen;ion or 

gratuity of the whole or part of 	Y pecuniary loss caused to 

the 	iwy, if, in any departmental or judicial proceedig, 	- 

the pN8i c'ner lis fdwid guilty of grave misconduct or 

ng1igonce during the period of his service, including 

service 	rendercd 	upon 	re-employment 	after 	retirement. 	It 	is 

further provided that such proceeding if not Instituted while 

the 	railway 	servant 	iwas 	in 	seric:e, 	whether 	beforE 	his  
retirement 	or 	during 	his 	re -employrnent, 	shall 	not 	be 
instituted 	save 	with 	the 	sanction 	of 	the President 	and 	shall 
not 	be 	th 	repect 	of 	any 	event 	which 	took 	lace 	more 	than 
four 	years 	before 	such 	institution. 	In 	the 	instant 	case, 
admittedly, 	the 	alleged 	misconduct 	was 	much 	earlier 	to 	four 
years 	before the date of issuance of the notice. 	The 	1earned 
Ithi 	wy 	'Cwsi 	i rflww 	that 	tha 	IthUway 

'dministratjon had 	received 	the 	President's 	sanction 	for 
iniiatjon 	of 	the 	disciplinary 	PZC)ceeding. 	The 	earlier 
disip.iinary 	pLoceedi.ng 	and 	the 	punishment 	having 	been 	set 
asioji 	by 	the 	Tribunal 	the 	fresh 	institution 	is 	not 	' 

P1s3Able 	in view of the lack of sanction and also because 
/_e occurrence took 	place long before 	the initiation of the 
disciplinary 	proceeding 	by 	issuing 	the 	notice 	to 	the, 

• app1icart 	to show cause. 	Therefore, 	in our opinion the fresh 
initiation 	is 	not 	permissible as the alleged misconduct 	took 
plco 	in 	1988 	and 	the 	notice 	was 	issued 	only 	i7r-1 	the 	year 
1995. 	hr 	Dutta 	also submitted that even the Tribunal 	had no 

juriicjor, to allow the Railway AdnIiri8tratjon to take up a 
I fresh 	proceeding 	withjn 	three monthE 	as 	it will 	be contrary 

•to 	the 	provisions 	of 	the 	rule. 	The 	learned 	counsel 	has •." . 

.' 

-• 	 - 

submitted 	before 	us 	ha1: 	the 	order 	1:o 	that 	extent 	by 	this 

Tribunal was not correct. This Tribunal passed the order long 

hotorp. and no review 4PPIJCation was filed. Therefore, we are 

not •, . . . . 
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ot going to reopen the rt.tor at.; tc %.hcthet thy lribunl hid 

the jurisdiction to giie diroction ::or initiation of 

prococding, or not. liowovr, as the diciplinary proceeding 

was not initiated within the period prescribed, i.e. wthin 

three months we are to Exar.xne as to whether disciplinary 

proec•idlng could be Initiated by issuancil of show cause 

notire long alter the alleged misconduct was ccmmitted and 

that too, when the apçlicsnt had L:alned the age of 

superannuation. Mr DutIa further subsitted that the 

dlpciplinary proceeding could not be initiated in view of the 

fact that he ceased to he a railway servant as defined in 

Clnuse 13 of Rule 102 of the Indian Railway Establishment 

Code Volume I (XREC for short). Clause (33) of Rule 102 of ,  

the lItC (etirmee Rnilwny rvtint an follown: 

"(13) 	'Railway servant' means a person who 
In a member of a service or who holds a post 
under the admiristrativo control of the 
Railway Board and includes a persor who holds 
a post in the Railway Board. Persona lent 
from a service or post which is n-,t under the 
administrative coitrol of the Railway Board 
to a service or post which if. under such 
administrative control do not come within the 
scope of this del 3 in.ltion. This term excludes 
casualj labour for whom special orders have 
Lmaun iramed." 

There is no doubt, as per the said defintion, at the time of 

ivance of the impugned show cause notice by the Railway 

Administration applicant ceased to be a railway servant and 

r.o disciplinary proceed:.ng could be initiated against him 

without the sanction of the President and also within, the 

period of four years. Ati this was not dois, in our opinion, 

no fresh diaFiplinary proceeding could be initiated. The 

applicant shall be deemed to be in servi:e till the date he 

attained the age of superannuation and he shall be entitled 

to get mill the dues h was entitled to as if he was not 

'removed ;:rom service. 

10. 	Accordinqlys we direct the resmpndnts to pay to the 

applican; his wages, pension and gratuity etc. as if he was 

i n........ 
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y • 1 in 	UrV1Ce 	tAll 	
the date he attained the age of 

::upranneation The respondents are further directed to make 
the EJLym(1nt to the O PPlicitllt within a period of three months 
frin the date. of recipt of this order. 

The aPPlication is accordingly allowed. However, in 

the facts and circumstaflcec; of the case we make no order as 
to Costs. 	 I  
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