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Learned counsel Mr R.Dutta moves
this application on behalf of the appli-
cant seeking direction for paymeﬁt of .
his wages from 24.2.88 to 31.10.91 and
for pension from 1. 11.91 alongwith
gratuity and other retirement benefits
on the ground that the concerned authority
has net passed any order within the
period of 3 months from the date of
" communication of copy of the order dated
2 31.10.94 .in 0.A.110/93 as directed
.therein. Learned Railway counsel Mr B.K.
Sharma submits that according to his .
4{nstruction some order has been passed
in this ccnnection but he has no record
in support thereof. He also submits that
this application has got nexus with the
order dated 31.10.94 in 0.A.110/93 and

1" airect consequence therefrom and the

matter is to be dealt with by the
Division Bench.

Place for consideration of admi-~
ssion before Division Bench on 9.1.95:
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: CEB» 9-1-96 - At the reguest of Mr.R.Dutta
- ad journed to 19-2~96,

o e
M fier : . Vice=Chairman .
lm

éﬁé 19-1-96 Mr.R.Dutta for the applicant. Mr.B.K.
Sharma €ounsel for the riﬁpondents is
reported to-der on leav%?‘ls back as on
é"' . 15=12-95, 4t was stated that the respondent:
. | ¥ i ‘ _ ' counsel that some order has already been
g passed. Till to-day nothing is pro%gsjg.
"7 We were anxious to see if the matter be
— : ‘worked out.as %k;zéff as question of retire-
} K | S Q;&¢/,1>' © ' ment benefits is involved. However as we
ﬁ /4269”°‘2}?4% g " ©  are not in a position to do so, the O.A. |
‘.Al ¢ s St ERRaA : is admitted. 8 weeks for written statement.

Wﬂ (’/?fr ?7? D, W2 /%.' : o Adjourned to 30-4-96 for orders. B

. Member Vice~Chairman

Im

i?- ' » ' (Ei) 30.4.96 Mr S.Sarma for Mr B.K.Sharma for the
: respondents. Written statement has not been
submitted. Mr Sarma requests for time for filing

written statement.
List on 7.6.96 for written statement and

further ordets.

Member




0.A. 269/95

LTI i : :
. _ (E;;/ 7.6.96 Mr. R.Dutta learned counsel for the applicant.
| i Me. S, Sarma for Mr. B.K.Sharma for the
respondents.

Written statement has been submitted. Copy of the
Same may be served on learned counsel of the
applicant. List for hearing on 3.7.96.
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@ '3.7.9:6,‘ ‘ ‘ Mr R.Dutta for the applicant. Reque
, S time for filing rejoinder.

List for hearing on 31.7. 96. Mr Dutta may
_ . : file re joinder in the meantime with copy to
T o ” the counsel of the opposite party.

o Mégé%EE-

@31.7.’96 - None present. List for hearing on 26.8.96.
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, 62)26~8-96 Learned counsel Mr.R,Putta for
éh—Vv4-**LV\ doy areke G ' the applicant. List for hearing on
&r¢\:§ ‘ | » - 23-9-96.

Im
ab) 8
» ' 23.9.96 ' Learned counsel Mr R. Dutta for the
' o ' “applicant.

N List for hearing on 12.11.96.
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@12.11.96 Mr R.Dutta for the applicant.
None for the respcndents.
1ist for hearing on 10.12.95~
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Counsel for the partie are preéew

Let this case be listed fornearing on
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@ 11.4.97 ) On the prayer of N R. Dutta, learned
- - J/vs \;_uvw counsel for the applicant, )é case is adjou\rned
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@ 3=7=97. » MPartly heard.for hearing temerrew,
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8y Order.

@ 4.7.97 List.on 8.7.1997 for further hearing.
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On the prayer cf the cocunsel for the *
parties let the case be listed for hearing
on 19.8.97.

Vice~Chairman -

On the prayer of the learned counsel

for the parties this case is adjourned ltill 21.8.97.

Member Vice-Chairman

Part heard. List for further hearing

on 15.9.97.
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Vice-Chairman
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Mr R: -Dut':ta,_' ' fdf ' thé :

“wants

learned - counsel
applicant, ‘to’ file a Vrejoinder- and also to'
'am;er'ld the prayer portion of the original application.
Mr B.K. Sharma,
objection. Prayer allowed. List it on 19.9.97.

Vice—Chai.rm an

learned Railway Counsel has no
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Heard in part. List for further
hearing on 28.10.97.
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Additionai re joinder yas been filed
and copy of the same has been served on
the other side. No objection has been rai- -
sed. Accordingly rejoinder is accepted..
List on 26.9.97 for hearing.

Vice-Chairman

_ Heard counsel for the parties at
some length.- .
List on 29.9.97 for further hearing.
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Heard in part. List forfurther
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‘ . &\/ : Hearing concluded. Judgment reserved.
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8.1.98 Judgment delivered in open Court, kept

in separate sheets.
The application is allowed. Nc costs.
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Shri Bdnka Behari Nath °
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CENTRAL ADMINISTRATIVE TRIBUWAL
L GUWAHATI BENCH ::: GUWAHATI-S,

-

0.AR. NO.

O-AR..
A

269 of 1995 ) .
:ro . NO. . ’

DATE OF DECISION ¥ ~)- 149&

Mr R.

Dutta

(PETITIONER(S)

ADVOCATE FCR THE

—

-

PETITIONER (S)
VERSUS

RESPONDENT (8)

Union of India and others

Mr B. K.

Sharma, Railway Counsel ADVBCATE FOR THE

THE HON!
THE HON!

RESPONDENT  (S)

BLE MR JUSTICE D.N. BARUAH, VICE-CHAIRMAN
BLE MR G.L. SANGLYINE, ADMINISTRATIVE MEMBER '

( -t
Whether Réporters of local papers may be allowed to
sce the Judgment ? .
To be referred to the Reporter or not ? )449 :
fair copy of

~

Whether their Lordships wish to see the
the judgment ? ' .

Whether the Judgment i% {o be circulated to the other
Benches ?

Judgment: delivered by Hon'ble vice-Chairman




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Application No.269 of 1995

Date of decision: This the ?rlday of January 1998

The Hon'ble Mr Justice D.N. Baruah, Vice-Chairman

The Hon'ble Mr G.L. Sanglyine, Administrative Member

Shri Banka Behari Nath,
Sonacherra, P.O. Chandranathpur,
District- Cachar, Assam.  seeeee Applicant

By Advocate Mr R. Dutta.

-versuas-

1, The Union of India, represented by the
General Manager, N.F. Railway,
Maligaon, Guwahati.
2. The Divisional Railway Manger,
N.F. Railway, Lumding,
Nowgong, Assam.
3. The Divisional Engineer/II,
N.F. Railway, Lumding,
Nowgong, Assam.
4. The Assistant Engineer,
N.F. Railway, Badarpur Ghat, P.O. Badarpur,
Karimganj, Assam. ......Respondents

By Advocate Mr B.K. Sharma, Railway Counsel.

BARUAH.J. (V.C.)

In this application the applicant has prayed for
direction to the responéents for payment of his wages for the
period from 24.2.1988. to 31.10.1991 and for pension with
effect from 1.11.1991 alongwith gratuity and other retirement

benefits as he is entitled to under the rules. Facts for the

purpose of disposal of this application are:

The applicant was initially appointed Casual Gangman

in the year 1958. Thereafter, he was absorbed as regular

Gangman under the Chief Permanent Way Inspector, N.F.

Railway, Badarpur in the year 1963.
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2. In August 1984, one Shri Sukumar Sutradhar lodged an
F.I.R. 1in the Borkhola Police Station in the District of
Cachar against one Shri Krishnapada Sutradhar and seven
others including thg applicant alleging, intefalia, that Shri -
Sukumar Sutradhar and his father were assaulted. As a result
of such assault, the father of Shri’ Sukumar Sutradhar
sustained. severe injuries and later on succumbed to the
injuries. The xéolice registered a case and after
investigation submitted chargesheet against the accused
persons including the applicant'undér Section 302 and other
various Sections. On 24.2.1988 the leérned Sessions Judge,
Cachar, after trial, found. the accused persons including the
applicant gquilty under Section 302, 325 and 323 read with
Section 34 of thé Indian Penélv.Code and sentenced them
rigorous imprisonment for life and With a fine of Rs.1000/-
-under Section 302 and rigorous impriSonment for two years
with a finerof Rs.250/- under Section 325 and also riéorous
imprisonment for three months under Section 323. On appeal,
the Hon.'blé cauhati High Court by order ‘dated 22.7.1988
passed’in Criminal Appeal No;43ipf 1988 acquitted the accused
persons including'thé applicant by setting aside the order of
conviction ih respect of Section 302 of the IPC and modified

the convictioﬁ and the sentence.

3. On 5.8.1988: the applicant was placed under suspension
with retrospective.effect. Thereafter, in Octobef 1988 the
4th respondent- the Assistant Engineer, N.F. Railway:
Badarpur . removed the applicant from service with
retrospective effect from 24.2.1988 as per Rule 14(1) of the
Railway Servant'(Disciplinary'&.Appeal) Rules, 1968, on the
ground that the applicant was convicted by the T:.

Sessions Judge. No notice, however, Wwas issued to the
applicant before the order of removal was passed. Being
aggrievéd} the applicant preferred an appeal before the

Divisional......
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Divisional Engineer(II), N.F. Railway, Lumding, for his
réinstatement in service. The matter was pending and
meanwhile, in October 1991, the applicant attained the age of
supernnuation. Thereafter, in 1993 the éppeal was disposed of
declining to reinstate him. However, he was offered re-
emplpyment as a fresh entrant. According to the applicant the
question of re-appointment did not arise as he had already
attained the age of superannuatién. Being aggrieved, the
applicant filed éh original application (0.A.N0.110/1993)
before this Tribunal for setting asidé the order of removal
from service and aiéo for direction to the respondents for
payment of his pension. This Tribunal partly allowed the
original appliCatioﬁ No.110/93 by setting aside the order of
removal and the appellate order; However, the Tribunal
directed the Disciplinary'Authority, i.e. the 4th respondent
to pass a fresh order in accordance with the law and rules
within a period of three months from the date of receipt
of the order as the earlier order of removal from service was
passed without giving the appli;ant an.opportunity of hearing
and was also notAin conformity with the provisions of the
rules. However, no order was passed within the period of
three months as stipulated by the Tribunal. Hence the present

application was filed in the last week of December 1995.

4. On 23.12.199? the applicant received a notice dated
9.12.1995 asking him to show cause as to why he should not be
removed. from service. The applicant replied the notice,
stating that as he had'already superannuated on 31.10.1991
and the period of three months fixed by the Tribunal had
alreay vgiapsed the 4th respondent had no authority or
jurisdiction to issue notice or give any punishment under
the Railway Servant (Disciplinary & Appeal) Rules, 1968 and

prayed for cancellétion of the show cause notice.
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5. The respondents entered appearance and filed written
statemenf. The applicant has also filed a rejoinder. In the
written statement the respondents have refuted the claim of
the applicant. In para 5 of the written statement the

respondents have stated as follows:

".eee.....and the O.A. was re-heard on merit
on 6.10.94 and eventually, the Judgment dated
31.10.94 was passed directing the respondents
to pass a fresh order on the basis of the
observation  made in the Judgment and
materials on record. This part of the story
has been suppressed by the applicant. Be that
as it may, the records pertaining to the case
was sent to the Headquarter for the purpose
of filing M.P. No.112/94. Although the
Judgment was delivered on 31.10.94 with the
direction to pass a fresh order within three
months from the date of receipt of the copy
of the Judgment, in absence of the record,
the matter could not be. processed. The
records were somehow misplaced and after
making correspondences in this regard and
after tracing of the record, process was
already started towards passing the final
order in terms of Judgment. To that effect, a
show cause notice was issued to the applicant
on 9.12.95 which he duly acknowledged......."

The respondents, in the written statement, deny that the
applicant - had attained the. age of superannuation- on
31.10.1995, inasmuch as before he could attain the age of
superannuation he was removed from service pursuant to his
conviction in a criminal case. According to the respondents
although the [Iribunal ‘set aside the orders passed by the
disciplinary and appeallte authorities, the Tribunal,
however, was not"® Qleased to direct the respondents for
reinstatement of the applicant in service in view of the
criminal conviction of the applicant. They have further
stated in the written statement that due to the circumstances
beyond control of the respondents the final order could not

be passed afresh within the time allowed by this Tribunal.

6. We heard Mr R. Dutta, learned counsel  for the
-applicant and Mr B.K. Sharma,- learned Railway Counsel
appearing on behalf of the respondents. Mr Dutta submitted
that the respondents had no jurisdiction and authority to
issue the impugned notice to show cause why disciplinary

actioNeceeees
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ought not to be taken inasmuch as, by then, admittedly, the
applicant attained the age of superannuation and he ceased to
be an employee under the department. In case of a retired
person, normally, no disciplinary proceeding can continue
without following the procedure prescribed. The learned
counsel further submitted that in case of conviction in a
criminal charge of an amployee imposition of penalty was not
a must. In this connection Mr Dutta has drawﬁ our attention
to a decision of the Supreme Court in Union of India and
another -vs- Tulsi Ram Petel, reported in 1985(2) SLJ (SC)
145. The learned counsel also submitted that the apélicant oﬁ
his attaining the age of superannuation ceased to be a
Railway Servant. In order to take action against a person who
ceased to be Railway Servant in case of grave misconduct and
negligence prior to ceasing to be a Railway Servant.ﬂzhe
provisions contained in Rule 9 of the Railway Services
(Pension) Rules, 1993, ought to be féllowed. In this  the
procedure was not followed. Therefore; the impugned notice
asking the applicant to show cause why disciplinary action
should nof be taken against him for the alleged misconduct
was contrary to the rules. According to Mr Dutta, the
authority had no jurisdiction, whatsoever, to issue such

notice and thé impugned notice issued by the authority,

lacking jurisdiction, should be set aside immediately.

7. Mr B.K. Sharmé, learned Railway Counsel, on the other
hand, submitted that the application itself was liable to be
dismissed summarily as there was .no cause of action in view
of the fact that only a notice was issued and the employee
could havei very well =sent a reply ‘to the authority to
pursuade the authority to drop the proceeding. He having not
done that, the application itself was premature and liable to

be dismissed. Mr Sharma also submitted that the applicant
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being a convict in a criminal case, naturally, a punishment
ought to be imposed as envisaged under the relevant rules.
Mr Sharma also refuted 'the argument .of Mr Dutta that the
authority having not complied with the direction of the Tribunal
to consider the case of the appiicant within a period of
three months, the applicant could be deemed to be in service

because of the non-compliance of the order.

8. On the rivél-cOntentions.of-the learned counsel for
the parties, it is now to be seen whefher the impugned notice
dated 9.12.1995 can sustain in law. The admitted facts are
that the applicant was convicted under Section 302, 325 and
323 read with Section 34 of the IPC and sentenced to. udergo
rigorous imprisonment for life under Section 302 and rigorous
imprisonmént for two years ﬁnder Section 325 and also
fégirOUS- imprisonment for three monﬁhs under Section 323.
However, on appeal; the judgment of the Trial Court was set
aside by modifying the conviction and the senctence.vHe was;,
thereafter removedvfrom service, however, without giving any
opportunity of being heard. The applicant'.approached this
Tribunal ‘by filing. original application No.110/1993. This
Tribunai partly  allowed the séid original application
directing the respondents to consider the case of the
applicant af;er giﬁing him an opportuﬁity of hearing within
a period of thhéé months. The authority, however, did not
dispose of the matter within tﬁe time allowed by this
Tribunal. Long after the period had elapsed the authority
issued the impugnéd notice to Show cause why disciplinary
proceeding ought not to be taken against the applicant for his
conviction in a criminal casé.

9. Rule 9 of the Railway Service (Pension) Rules, 1993,
provides that the President reserves to himself the right of
withholding or withdrawing a pension or gfatuity, or both,
either full or ih' part, whether permanently or for a

speéified......
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specified period, and of ordering recovery from a pension or
gratuity of the whole or part of any pecuniary loss caused to
the Railway, if, in any departmental or judicial proceedings,
the pensioner 1is found gquilty of grave misconduct or
negligence during the period of his vservice, including
service rendered upon re-employment after retirement. It is
further provided that such proceeding if not instituted while
the railway servant was 1in service, whether before his
retirement or during his re-employment, shall not be
instituted save with.the sanction of the President and shall
not be in respect of any event which took place more than
four vyears before such institution. In the instant case,
admittedly, the alleged misconduct was much earlier to four
years before the date of issuance of the notice. The learned
Railway Counsel .has not be able to show that the Railway
Administration had received the Prééident's sanction for
initiation of the disciplinary prbceeding. The earlier
disciplinary proceeding and the punishment having been set
aside by the Tribunal the fresh institution is not
permissible in view of the lack of sanction and also because
the occurrence took place long before the initiation of the
disciplinary proceeding by iésuing the notice to the
applicént to *show cause. Therefore, in.our opinion the fresh
initiation is not permissible as the aileged misconduct took
place in 1988 a;d°the notice was issued only in the vyear
1995. Mr Dutta also submitted that even the Tribunal had no
jurisdiction to allow the Railway Administration to take up a
fresh proceeding within three months as it will be contrary
to the provisions ‘of the rule. The learned counsel has
sﬁbmitted before us that the order to that extent by this
Tribunal was not correct. This Tribunal passed the order long

before and no review application was filed. Therefore, we are

not......
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not going to reopen the matter as to whether the Tribunal had
the Jjurisdiction to give direcﬁion bfor initiation of
proceedings or not. However, as the disciplinary proceeding
was not initiated within the period prescribed, i.e. within
three months we afe to examine as to whether aisciplinary
proceeding could be initiated by issuance of show cause
notice long after the alleged misconduct was committed and
that too, when the applicant had attained the age of
superannuation. Mr Dutta further submitted that the
disciplinary proceéding could not be initiated in view of the
fact that he  ceased to be a railway servant as defined in
Clause 13 of»Rule 102 of the Indian Railway Establishment
Code Volume I (IREC for short); Clause (13) of Rule 102 of
the IREC defines Railway Servant as follows:

4
"(13) 'Railway servant' means a person who

'is a member of a service or who holds a post
under the administrative control of the
Railway Board and includes a person who holds
a post in the Railway Board. Persons lent
from a service or post which is not under the
administrative control of the Railway Board
to a service or post which is under such
administrative control do not come within the
scope of this definition. This term excludes
casual labour for whom special orders have
been framed."

There is no doubt, as per the said definition, at the time of
issuance of the.impugned show cause notice by the Railway
Administration applicant ceased to be a railway servant and
no disciplinary proéeeding could be initiated against him
without the sanction of the President and also within the
period of four years. As this was not done, in our opinion,
no fresh disciplinary proceeding .could be initiated. The
applicant shall be deemed to be in service till the date he
aftained the age of superannuation and he shall be entitled
to get all the dues he was entitled to as if he was not

removed from service.

10. Accordingly, we direct the respondents to pay to the

applicant his wages, pension and gratuity etc. as if he was
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in service till the date he attained the age of
superannuation. The respondents are further directed to make
the payment to the applicant within a period of three months

from the date of recipt of this order.

11. The application is accordingly allowed. However, in
the facts and circumstances of the case we make no order as

to costs.

( G. L. SANGLYINE ) ( D. N. BARUAH )
MEMBER //(A) C VICE-CHAIRMAN
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' Union of India & Ors, ,.. = RESPONDENTS

Written submissien on behalf of applicant in re ply
to the written submission submitted on behalf of the

Rgi]ngs $=
1, © In para-l of the written submission of tho
Respondents, it has been submitted that this 0.A, 1s
premature inasmuch as it is only at the state of Show
Cause Notice,the instant O,A, has been filed, This
submission is not based on factsiinasmuch as ihe 0. A,
hasjbeen-filed pr;or to issue of the shew cause notice,
o.A._was'filad on 5,12,95 vhereas the'show cause notice
. , dated 9,12,95 was 1ssued.1ater. ‘As sugh the 0,A, cannot

be prematured due to 1ssue of Show cause notice after

. iﬁsmﬂf £11inz of the 0.3, - ' ) | - 7
¥ﬁJA 2, In para-Z of the written submissicn of the

> (bﬂ?t/ﬂﬁ Railways, 1t has been submitted ‘that the applicant being z

Qar tikmﬁ‘" convict in a criminal -case, necessarily a punishment

w1ll have to be imposed In respect of this: submission

1t is humbly submitted that their lordships of the | '
Hon'ble Supreme Cowrt in para 1'1"1,-, at .page 232, of Union

of India & Anr, Vs. Tulsi Ram Patel roperted in 1985(2)SLJ

SC 145, have held - '

4
L]

‘contd...z
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“where a disciplinary authority comes to know that
a government servant has been convicted on a criminal
charge, it must consiver whether his conduct which has
1ed to his cenviction was such as warrants the imposi-
gionhof a ponalty and, if so, what that penalty should
Q.
~ The above decision of the Supreme Court clearly established
that in case of conviction on a criminal charge the imposition

of penalty is not a must, as submitted by the Railway,

-

The Rule»l4 of the Railway'Scrvant(bisciplinn & Appeailégglegwg
and the instructions issued by the Railway Board on this subjgét ’
was discussed in Issue No,3 by the an'ble Tribunal in O,A,

No.110 of 1993 and there also it has been observed at para-7
that while acting under Rule 14, the authority has to looﬁ to
the merit of the case and has to take into account the conduct,
which led to conviction independontly of the finding recorded
by the criminal Court, The above observation of the Hon"ble
Tribunal alsoc contradict the submission of the Railways on the

acceant,

Three citat;ons made in the written submission of the
Rallways do ;ot have any bearing in the case inasmuch as the
punishment or setting aside of the punishment wofo in question
in the appeals before the Hon'ble Supreme Court,

3, In respect of para-3 & 4, it may bo submitted that in

view of quashing of the removal order by the Hon'ble Tribunal

by Order dated 31, 10,94, the applicant stands to be in service
ti11l he attains the date of superannuation, As ‘the Hon'ble
Tribunal's order permitting the Respondents tc impose punishment
within a period of 3 months from the date of receipt of the
order was net complied by Respondents nor the Respondents
applied for extension of time schedule to the Hon'ble Tribunal
for onabling them to pass an ordor, ; the order and the )

LR}

contd,..3
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judgement has bocome final, ’lel’ormal consequence of law that:
the applicant was in service till the date of his supera-.

- nnuation,

It may be submitted here that Rule 6 of the Railway
servant (Discipline & Appeal).Rules-lsés onumerates the
punishments that can be awarded to Railway servants, Rule
'2(1)(e) of the Railway Servant (Discipline & Appeal)kule,
1968 states that Railway Servant means a railway servant
as defined in Clause (13) eof Rule 102 of?fol.]’. of ian
Y‘Railway Establishment Code, Clause 13 of Rule 102 of Volume-1 |

e e i

of the Indian Railway Establishment Code dofines Railvway

servant as under =

"(13) 'Railvay servant' mcans a persen who is a member
of a service or who holds a post under the administrative
control of the Railway Board and includes a person who
holds a post in the Railway Board, Persons lent from a
service or post which is not under administrative control
of the Railway Beard to -a service or post which is under
such administrative control do not come within the scope
of this definition, This term excludes casual labour for
whom, special orders have been framod,"

‘As tho applicant after his superannuation on 31,10,91
do/nbt hold any pbst pnder the railways ner a member of any
service and doas not come under the above definition, no
punishment can be awarded to him under Railway Servant
(Discipline and Appeal) Kules, 1968, For taking action against ”
a person who has already ceased to be a Railway servant for
committing grave misconduct or negligence prior to his
ceasing to be a railvay servant, provisions havé beon mado
in Rule 9 of the Railway Service (Pension) Rules, 1993 |

e > v
which provide that the President reserves to himself the
right of withholding or withdrawing pension or gratuity or
beth if in any departmental or judicial proceeding, the
pensioner is found guilty of grave =zEK misconduct or

negligehce during the period of his sxg service, It has been

contd., . .4 '
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further provided that such procecding if not instituted

- While the railway servant was in service shall not be

instituted save with the sanction of the President and

shall not be instituted in respect of any event which took

place more than 4 years before such institution,

As the applicant attained the age of superannuation on
31,10,91, the Railway Servants (Discipline & Appeal) Rules,
1968 has no application over him and he cannot be awarded
any punishment,enumqrated in Rule 6 by the disciplinary

‘ authority. The temperary jurisdiction of 3 months from the
date of meceipt of the order and judgement dated 31,10,94
of the Hon'ble Tribunal in O,A, No,1l0 of 1993 was not
acted upon and after expiry of the period of 3 months from

the date of receipt of the order, the respondents have no
authority to initiate or take any action under the rules
against the applicant, |

In Umesh Prasad Sinha Vs, Union of India & Ors, reported
in(1997}35. ATC 329 (Para-11), it has been held by the Patna
Bench of the Hon'ble Tribunal that once the master and
servant relationship has come to an end after the railway
servant has superannuated from service, nonc of the penalties
prescribed under Rule-6 can be imposed upon the retired

Government servant,

4, In respect of para-5, it may be submitted that as
Subasnllp earl ier) Rule 9 of the Railway servant (Pension)
Rulcas,E 1§93, the President rescrves the right of withholding

or withdrawing whole or part of the Pension or gratuity, but

the proceeding shall not be instituted in respect of any
eventwhich took place more than 4 years before such institu
tion, As no such procecding has been initiated as yet, it

"annot be instituted in respect of an event which took place
in 1984 to 1988,

contd,eee B
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5, In respect of para-6 of the written submission of the Railways,
it may be submitted that in A,L. Kalra Vs, ProjectéEquipment Cor-
poration of India Ltd., reported in 8% 1984(2) SLJ 82, the
an'blo'Supremo Court has held in para 33 (page 99) as under:-

® When removal from ser vice is held to be illegal and

invalid, the next question is whather 3 the victim of

such action is entitled to backwages, Ordinarily; it is

well-sottled that if termination of service is held te

be bad, no ether punishment in the guise of denial of .

back wages can be imposed and therefore, it must as a

necessary corollary follew that he will be entitled te

all the back wages on the footing that he has'continued

to be in service uninterruptedly, *

out of 4 citations given in the submission ef the LKailways,
3 relate to corruption cases and the Hon'ble Supreme Court
held in 1997 3 SCC 483 observed that payment of back wages
after re-instatement might put premium on corruption, In

pro T T T

the case Teported in 1997(2) SLJ 38 cited in Railway's sub-

nission, The Hon'ble Suprems Court hcld that the guestion ef
hack wages would be considered only if the respondents have
taken action by way of disciplinary proceeding wpich was found
unsustainéblo in lavw and he was unlawfully provénted from

discharging the duiiigs. This decision of the Hont*ble Suprcme

Court entitles the applicant to get back wages as he was
prevented, though available being on bail from 26-7-88, to
perform his duties by unlawfui order of removal from service
which was set aside by the Hon'ble Tribunal, In view of the
bW 1aid doun in 1984(2) SLJ 82 A.L. Kalra Vs, Project &
Equipment Corpoeration Ltd, and 1997 (2) SLJ 38 8tate ef Punjab
& Ors, Vs, Guru Sharan Singh & 0rs;,~thc applicant is entitled

to thne back wages.

6., 1In respect of last para of the submission, it is humbly
submitted that the application is not premature< nor liable

to be dismissed on that account, As for the prayer fer
pormitting the applicant to pass a final order, it is submitted
that the order of the Tribunal became final after expiry of the

contd,, .6



8 >
- 6

period of 3 months during which the roespondents were permitted

to initiate a fresh action tovards imposing penalty on the
applicant, As the respondents did not apply or pray fof extension
of time within a period of 3 months from the date of receipt, the
judgement has become final, It may also be submitted even at the
late stage of submitting written statement or even thereafter

{ till t:g date the applicant did not file any application before

the Hont'ble Tribunal praying for extension of time and as such
question of permitting them to pass the final order is not
sustainable in law,

It'may also be submitted hore that the show cause notice
dated 9,12,95 (Annexure-A) of the written statemant) proposing
imposition of removal of service is a void order in view of the

: it bl deihutalil

fact that ths‘rQSpondent-Nb.4 had no authority to issue notice

_ under law in view of the fact that on the date of issue of the

notice applicant was not a riilway servant, It may be stated
that the Hon'ble Supreme Court in para 116 (page 231) Union of-
India Vs, Tulsiram patel - 1985(2) SLJ 145 held that there cannot

PR

be exercise of power unless such power exists “in lav, If such

povwer does not exist in law, the purported exercise of it would

be an exercise of non-existent power and would be void, As the
respondent No,4 do not have power now to take action against the
appiicant, the notice dated 9,12,95 (Annexure-A of the written
statement) is void notice and there cannot be a question of taking
any action under such a void notice, The question of the Honfble
Tribunal permitting such action does not arise as the Hon'ble
Tribunal did not restrain the reSpondents;to take action on the

notice,

7. It is; therefore, humbly submitted that the application may
be allowed and the respondents directed to pay the retirement
bonefits and back wages for which the applicant and his counsel

=

ghhz

shall ever pray.
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Original Application No., 269 of 1995,

»Application.

N N

*e

- Versus -

Union of India & Others : Respondents.,

'LIST OF DATES

PARTICULARS - T ' PARA PAGE
Applicant éppointéa as Causal 4.2, 2
Gangman,

Absorbed as regular Gangman 4,2, 2

' . . Wy : K
under Chief,Permanentn%%Sp- o A
. ' 2% '

- ector N.F, Railway,Badarpur,

-,

'One Shri.Sukuma; Sutradhar 4.3 2 & 3

lodged a FIR in Barkhala
Police Station in the Dist-

ricp'of Cachar,ﬂ&hat, one

Shri Krishnapada Sutradhar and
7 ‘others including the applic-

_ ant assulted him.énd his father

on 23.08.84, As a result, of

‘'which his father succumbed to

the injury. On receipt of

which the Police registared a

’_case and submitted chargesheet

¢

‘against the accused persons in-

cluding the applicant undef
section 147/145/149/302/303/

325 1.p.C. s Cont ... P/2.
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DATE

D

24,02.88,

-

26,07.88,

12.07.89,

enced them for rigorous impri-

.were released on Eail ﬁ%bthe

s -2 3
PARTICULARS: v C PARA
$he learned session Judge, - 4.3,

Cachar, Silchar convicted all
the. accused 1nc;udlng the app-

licant under sectlon 302/34

[

.325/34 and 323/34 I‘P.C. Sent-

‘

sonment for life'aod with é
£ine of Rs¢1,000/~ under section
302/34 1;P.C and rigorous impri-

sonment for 2 years with a fine

of m. 250/- under section 325/34
CI.P.C and also rigorous imprl-SO-'

nment for 3 months under- section

323/34 I.P.C,

The aopllcant another accused 4.4,

26 7K%

:Hon'ble Guwahatl High Court

‘vide order dated 22,07.88 in.

Criminal Appeal No. 43 of 1988.

Their Lordshipeof Gauhati 4.5,

- High Court vide judgement dt,

10,07.89 wékLkind to set aside .
the ecnvictioh and sentencqﬂ
undér section 302/34 I.P.C of

the ‘gpplicant alohg'wito'o-

other co-accused of the appli-

cantmgentence under section

325/34 I.P.C was modified to

- the period already undergone

Cont .. p/3a



DATE

. 05.08.88,

© 05.10.88, "

11.10.88,

&
25.09.89.

4

31.10.91,

.-
w
[

.- PARTICULARS

only and conviction and sen-
tence under 323/34 I.P.C was .

set ‘aside,

The applicant was placed

. under suspension with retros-

pectiveveffeétbqnn24.02.88.
12

Pd

.t

The Assistant Englneer, N.F.
Railway, Bad arpur Ghat(ReSpon-

dent No$4)~removelthe applicant

 from Service with retrospective’

effect from-24f02.38 under &he

rule 14(I) of the Railway Servant

(Disciplinesy & Appeal) Rules
1968 on the allegation that the

appllcant was conv1cted with

‘ life sentenced by the Hon'ble

session Judge,,Silchar. No notlcea

to show cause was issued to the
applicant before the order of

removal was passed.

The applicant preferred epp_

" eal to the Divisional Engineer

.bis reinStatemehtlmﬁ.Servicets

-That, the appllcant atta1n¢§

the age of qupernuatlon‘

T,

,(115,'N.F. Railway, Lumding for "

PARA PAGE
4.6 4
4,7, 4

o

4.8 - 5

4,12 7

Cont ... P/4:



DATE

’

04 .020930

1993

31.10.9 .

tratlve Trlbunal

o QT W3 olea

-

PARTICULARS ~ ParRA

The Divisional Engineer . 4.8,

.(Re5pondent‘No.3) disposed of Annx-2/2

the appeal regretting the re-
quest for reinstatement but

offered re-appointment as fresh

o entrant, But the question of re-

. appointment“déék not arise as

the applicant attaimithe age of

SUpefnuation on 31,10.91,

The spplicant £iled original ~ 4,9.

AApplication No,110 of 1993 be-

fore the Hon'ble Central Admini-
strative Tribunal Guwahati Bench,
Guwahati for setting aside the

order of removal issued under No,.

E/2(Loose) /154 dtd. 05.10,88 and

order of appellate autﬁority

| issued under No.B/47/1-E(new)

dtd 04002 93 and payment of

' Pens;on etc,

The“Hén’ble Central Adminis-'  4.9

oY allowed Abnx-A/3
Vi -

Original Applicaticn No.110/93

oegde
by settlng the ocrder of removal
T
issued under No.E/2(Loose)/154
dtd. 05 10.88 andém *gxhe appe-
llate authorlty issuﬁd under No,

E/47/I-E(new) datd. 04‘02.93 and

D,

.

5 & 6 -

14 - 34

Cont ¢4 P/Sd



" they are satisfied that suﬁgga

: 5
PARTICULARS - PARA
. te
- = ‘\Jn the result both

the 1mpugned orders namely the
order dated 05,10.88(Annexure-
A/4) passed by the Assistant
Engineer (Respondent No.,4) and
(appellate)order dated 04,02.93
(Annexure~A/7) passed by the
Divisional Engineer II (ResPon-
dent No,.,3) are hereby. set’ aside
and the matter ip remitted to
the -Assistant Engineer, (Respon-
dent No,4) for passing an order
a fresh in accordance with the
law and the Rules in the light
of this judgement., Such orders
when passed shall b€ communicat-
ed to the applicant. The appli-
cant shall be entitled to prefer
an appeal departmentally against
that order if he is aggrieved
with the same and is advised to:

. .do so.

It will be open to the
authorities 'concerned to impose
the penalty of compulsory re--
tirement instead of penalty of
dismissgB, removal or reduction
in rank, as a special case, if

penalty may be imposed. Inj&vent
1t will not be treated as apw&k$@d¥
for other similar cases by virtue
of this order. We hope thHis aspect
will be sympethetically considered.

a

The question of monetary be-
nefits and/or retirement benefits
it would arise depending upon the
nature of penalty imposed shall be

- dealt with by the authorities con-

cerned in accordance with the law
and the XumXx Rules, In the event of
penalty of removal from service or

dismissal is evantually imposed them.

the respondent may Sympathetically
consider granting to the applicant

. compassionate Pension to the extent

permissible under Railway Pension
Rule, _

The dlsciplinary authority
(Respondent No.4) is directed to
pass the fresh order within a period

~of 3 months from the date of commun-

ication of a copy of this order to
him‘ il

cont ...




DATE

‘  §§7§ ¢

Dec.1995. P¥.

23,12,95,

030010 96.

s 6 ¢

PARTICULARS - PARA

No Order was paésed within
the period of 3 months stip-
ulated by the Hon'ble Tribunal,

The -applicant filed the present

application on 1lst Week of Dec,
1995, © o | |

The applicant received a  5th of th
notice at 9,12,95 undor Regd, Written
Post'to show cause as to'why' Stétement.
he should not be removed from Annx-XxA,

Service,

‘The applicant replied the  5th -of the

notice stating that as he  Written

has already supernuated on = Statement,

31,10,91 and the period of  Annx-%4B
3 months stipulated by the

Hon'ble Tribunal was also

over, the Assistant Enginecr

N;F. Railway, Badarpur has no

author ity or jurisdiction to

isSue any notice or any puni-

shment qnder the Railway Ser-

vant (Disciplinary & Appeal)

" Rules 1968 and prayed for aamx

cancellation of the shovw cause

nbtice.'

Ree

Sl
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(An application under Section 19 of the Administ-
rative Tribunal Act, 1985 (Act No., 13 of‘1985)

Original Application No, ;;lﬂ;f;7 /1995,

/

2

Shri Banka Behari Nath, ¢ Applicant,
.= Versus =

The Union of India & Others : Respondents,

INDERX

S1l. No.

-

Particulars, Page.

1.
2.

3.

4.

s

Application

2 to 8, R

Verification>

9.

Copy of the removal Order

No, E/3(Loose)/154 [O 8
dtd, 05,10.88.( Annexure A/1) ‘

Copy of the appellate author-
ity's Order No, E/74/1-E(New) {2 -
dtd. 04.02.93,( Annexure A/2)

Copy of the Judgmenﬁ of the
Hon'ble Tribunal in

OCA.NO.110/93. ( Annexure 3/3)
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4.

1, Sub ject matter of the application :

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

GUWAHATI BENCH : GUWAHATI

-

ekt g e

: ' o
Original Application No. ;ZJE ! /1995,

Shri Banka Behari Nath, Son of
Late Bangshi Nath, Village =
Sonacherra, P.0. Chandranathpur,

District - Cachar, Assam.

.Ochooo Applicant.
- Versus = -

The Union of India represented by
the General Mahager, N.F, Railway,

Maligaon, Guwahati - 781011,Assam.

Divisional Railway Manager, N.F,
Railway, Lumding, P.O. Lumding,

District - Nowgong,Assam,

Divisional Engineer/II,‘N.F. Rail-
way, Lumding, P.O. Lumding,

District - Nowgong,AsSam,

Assistant Engineer, N.F, Réilway,

Badarpur Ghat, P.O, Badarpur,

District - Karimganj,Assam,
e+ e+ Respondents,

Payment of Pension, Graduity and other ¥g%

C‘Ont 00 20



retirement benefit and Arrear Salary from 24.02.88

‘t‘-O 31. 100910

2., Jurisdiction of the Tribunal :

| The applicant declares that the subject
matter of the application is within the jurisdiction

of the Hon'ble Tribunal,

3. Limitation :

The applicant submits that the applica-

tion is within limitation.

4, Facts of the Case s

~

a/1, That, the applicant is a citizen of India
being a permanent resident of Village - Sonecherra,

P.0. Chandranathpur, District - Cachar,Assam,

4/2. ' That, the applicant was appoihted as a
Bagssk Casual Labour Gangman sémetime in the year

1958 and was}ébsorbed as a reégular Gangman on 05.i0.63
and was Serving as a Gangman under Chief Permanent Way |
Inspector, N.F. Railway, Badarpur and posted at Chandr a-

nathpur .

4/3. That, one Shri Sukumar Sutradhar lodged an
F.l.R, to the Of ficer-in-charge, Borkhola Police Station
on 23,08.82 that one Shri Krishna Pada Sutradhar and 7

others including the applicant, assaulted him and his

Cont ese 3,
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father Late lLakhi Chaﬁan Sutradhar on 23.,08.,84 as a
result of which his father succumed to the injuries,
The Péliée,.bn receipt of the F,I.R, registered a
case and submitted chargesheet against the accused
persons including the applicant under Section 147/148/
149/302/323/325 IPC and accused persons including the
applicant were tried by theAlearned Session Judge,
Cachar, Silchar in Session Case No., 151 of 1985 and
by judgment dated 24.,02.88 the Learned Session Judge,
Cachar, Silchar convicted all the accused including
the applicant under Section 302/34, 325/34, 323/IPC,
and convicted all the accused including the spplicant,
for all the tﬁreé offences and sentenced them to R I
for 1ife with fine of fs, 1,000/~ under Section 302/34
IPC ; R I for two years with fine of Rs, 250/~ under
Sectioh 325/34 IPC and also R I for three months under

Section 323 IPQ.

4/4. That, all the accused persons including
the applicant preferred an appeal before the Hon'ble
Gauhati High Court in Criminal Appeal No., 43/1988 and
also moved for ball. The Hon'bde Gauhati High Court
was pleased to grant bail to the applicant and another
accused vide order dated 22,07.88 aﬁd the applicant

was released on bail from Silphaerail on 26,7,.,88,

4/5, That, their Lordships of the Gauhati High
Cou;t vide judgment dated 12.07.89 were kind to set
aside the conviction and sentence of life imprisonment
under Section 302/34 iPC of the applicant alongwith

8ix other co-accused, The order of conviction and

Cont saee 4,
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sentence under Section 302/34 IPC against accused

Shri Krishna Pada Sutradhar was.altered to Section

304 part II of the IPC and he was'sent‘enced to R I

for 4 yeafs. However, all the eight accused including
the applicant were convicted under Section 325/34 IPC,
But their sentence of’imprisonment was modified to £he
period already undergone except of Shri Krishna Pada
Sutradhar. The order of conviction and sentence under

Section 323/34 IPC against all the accused including

the applicant was ®m sSet aside,

4/6, That, after being released on bail on
26,07.88 the applicant reported for duty but he was
put under suépenSion with retrOSpective effect from
24,02.88 by the Assistan£ Engineer, N,F. Railway,

Badarpur Ghat (Respondent No.4) vide order No, E/2

_ (Loose) 2580 dated 05,08,.88,

4/7. That, vide order No, E/2(Loose)/154 dated
05.10.88 the Assistant Engineer, N.F. Railway, Badarpur
Ghat (Respondent No.4) removed the applicant from
serv;ce with retrospective effect from 24.02.88(from
the date of conviction) under Rule 14(1) of the Railway
Servants (Discipline & 2Appeal) Rules, 1968 on allega-
tion that the applicant was convicted with life sentence

by the Hon'ble Session Judge, Silchar without any notice

to show cause or without considering the circumstances

of the case,

A copy of the Order dated 05.10,88

is annexed herewith as ANNEXURE~-A/1,

Cont eeee 5,
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4/8., That, the applicant filed two appeals

dated 11,10.88 and 25.,09.89 to the Divisional

Engineer II, N.F. Railway, Lumding(Respondent No,3)
for his xexixememx reinstatement in the service, The
appeal dated 25,09,89 was diSPOSed by the Divisional
Engineer 1I, N.F. Railway, Lumding(Re5pondent No.3)
vide order dated E/74/1-E(New)-dateé 04.02,93 regrett-
ing the appeal for reinstatement, However, the appli-
cant was intimated that his case can be considered

for reappbintment as fiesbventrant. But as the appli-
cant attained‘the age of superannuation on 31.,10,91,

duestion of reappointment did not arise,

A copy of the order dated 4,2.,93

is annexed herewith as ANNEXURE-A/2,

4/9. ‘That, being aggrieved by the order of the
appeklate authority, the applicant filed an applica-
tion beforg the Hon'ble Tribunal, which was numbered
as OA, 110/93, for setting aside the‘'order of removal
issued under No. E/2(Loose)/154 dated 05,10.88
(ANNEXURE - A/1) and the order of the appellate autho-
rity issued under No, E/74/1-E(New) dt, 04.02.93
(ANNEXURE - A/2) and for payment of Pension etc, The
said OA.No. 110/93 was partly allowed by the Hon'ble
Tribunal vide order dated 31,10,.94 setting aside the
order of removal issuéd under No. E/2(Loose)/154
dated 05.10,88 and that of appellate authority issued
= under No, E/74/1-E(New) dt., 04.02.93 holding inter-
alia,

Cont ,... 6,
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& .In the result both the impugned
orders namely the order dated 05.,10.88
(Annexure - A/4) passed by the Assistant
Engineer (Respondent No,4) and (appellate)

* order dated 04,02,93 (Annexure -2/7) passed
by the Divisional Engineer II (Respondent
No,.3) are hereby set aside and the matter
is remitted to the Assistant Engineer,
(Respondent No,4) for passing an order a
fresh in accordance with the law and the
Rules in the light of this judgment, Such
order when passed shall be communicated to
the applicant, The applicant shall be en-
titled to prefer an appeal departmentally
against that order if he is aggrieved with
the same and is advised to do so.

= It will be open to the authori-
ties concerned to impose the penalty of
compulsory retirement instead of penalty

of dismissely removal or reduction in rank,
as a special case, if they are satisfied
that such a penalty may be imposed. In
that event it will' be treated as a prece-
dent for other similar cases by virtue of
this order, We hope this aspect will be
sympathetically considered,

The question of monetary benefits
and/or retirmment benefits if would arise
depending upon the nature of penalty imp-
osed shall be dealt with by the authorities
concerned in accordance with the law and
the Rules, In the event of penalty of re-
moval from service or dismissal is evente
ually imposed then the respondent may
sympathetically consider granting to the
applicant compassionate Pension to the
extent permissible under Reilway Pensicn
Rule,

The disciplinary authority(Respon=-
dent No.4). is directed to pass the fresh
order within a period of 3 months8 from the
date of communication of a copy of this
Order to him. ¥ '

A copy of the said judgment dated
31.10.,94 is annexed herewith as
ANNEXURE - A/3, o

4/10. That, the said judgment of the Hon'ble

Tribunal was communicated to the applicant by the

Cont ... 7.




Section Officer(J) of the Hon'ble Tribunal under des-
patch No. 5005 dated 09.,12.94 under Regd., Post and it
is expected that the copyjudgment were communicated to

the respondents- simultaneously.,

4/11, That, although the Hon'bge Tribunal direc-
ted respondent No, 4, the Assistant Engineer, N,F, Rail-
way, Badarpur Ghat, to issue a fresh order within a
period of 3 months from the date of communication of
this order, no orders whatsSoever has been passed within
the stipulated period of 3 months or thereafter nor the

applicant hés been paid his retirement benefit.

4/12. That, the gpplicant attained the age of

superannuation on 31.,10,91, :

5, Grounds for Relief s

5/1. - That, as the order of the removal dated
05.10,88( ANNEXURE - A/1) and that of the appellate
authority dated 04.02,93(ANNEXURE - A/Z) have been
set aside and no fresh punishment was imposed on the
applicant within the stipulated-period)'iﬁé'applicant
is entitled to the wages for the period from 24.02.88
to 31,10.91 and pension alongwith gratuity and other |

retirement benefits on and from 01,11,91,

O, Details of remedies exhausted :

There is no xsmkies remedies provided in

the situation other than moving the Hon'ble Tribunal.

Cont s... 8¢



ot

<

\Q

e That, prior to filing the 0A,NO, ;10/93,
the applicént f;led an application before the Hon'ble
Tribunal which was fegistered uhder No. 162/91 which
was rejected considering time barred. Therefore, the
applicant filed the OA.NO, 110/93, after his appeal

was ‘disposed by the zppkimxnk appellate authority,

/1. At present no Suit, Writ Petition or app-
lication is pending bkefore any Court or Tribunal on

the subject matter filed by the applicant.

-

8. Relief Sought

On the facts and circumstances of the

case the applicant humbly prayers for -

Issue of direction on the respondent

for Payment of his wages £mX from 24,02.88 to 31,10.91

-and for Pension from 01,11.91 along with Gratuity,.-

fn byl

other retirement benefits as he is entitled/and for

this act of kindness the gpplicant shall ever pray.

9? . . ' . ..

9. Particulars of application fees i

Indian Postal Order No, S2 434y
Dated - 0.11.95 for a Sum
of Rse 50/~ ( Rupees Fifty ) is

enclosed,

Cont ¢e¢s 9.
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VERIFICATION

I, Shri Banka Behari Nath, Son of Late
Bangshi Nath, aged about 62 years, resident of
Village - Sonacherra, P.o.'Chandranathpur, Dist-
rict = Cachar; Assam do hereby verify the contents
of paras 4, 7 and 9 aré true to my knowledge and
belief and the rest are submission to the Hon'ble

Tribunal and that I have not supressed any material

.

fmt;'

I S

Signature of the Applicant,

Dated 62@*99"' e/

Place (3] YaJYal"'%{ﬁ"
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fo Me will be/have been relelved fram dutles en 24/9/88.,
\ o
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3. An sopenl againct the order lies to DEN/LLAMG o

Copy forworded to DEN/LL ANC for L formation end nece-

[ﬂ ssafy action pleaste.
Copy foswarded to DRM(PILMG for information and nOCOSEATY
acticn in reference to his letter Nos E/?awiwLM{ﬁ3 of

zsfbfaae
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action pleaseo
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.‘ : OFKFICE QF Il
| . - - DIVISIONAL KLY, MANAGER (W)
h : R LUMDING,
| _— e
: NO. E/74/1E(New), DALED ¢4 4 «2%93,

i
R
| Shri Banka Behari Nath, _

. Exe G/an

"

-~

. /4/ g .
(¢maro s pu1/mE), o

Sub 3 Re-instateneat in service

Ref 3 Your appesl dt, 25.90.89

: ' - Your appeal dt, zs.g.eg'éasxggyefuli& been
‘ examined, relied upon the courts verdiefed nuq vlearifica.
tion thereot from UM(Law) on which it was felt clear that,

1t 1s not a bdTak acquital case and a3 such no benifit 1s exten
dable to you as a,plicable in cage of clear acquital 13 here.
z; by iregratted, ./

: Further, it may be stated that, gour ¢age can only
be considered ror rée-appointment as fresh en

rant, provided

1 you apply for the same with clear consent, :
A,/(/\..,G"" S/l .

//¢{ /)2f}7>5

vivl, Engineer(IT)

: ‘ 0 : 4or Divisional Rly, Manager (W)
! N . gumding,
(o ‘Jf’\
i 10
\[ ) \l\./ (fvt\\;
A YR

v ‘ ' . PR
i “ RTINSO, o Lt PR, 7
1 N (! ] N \,. { H \‘i/ faupmy '
. . | N
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; . H IBU‘NAL /}/_ﬂ A ¢ /}/3

GUWAHATY BENCH 2233 GUWAHATI,

i
DESPATCH 8O Y30 5 ‘ DATED GUJAHATI, THE & /,3/6;,?

E
5
| SRTGINAL RRALICATION NO. 3 /(0 9%
] \MISC. APPLICATION NO. s (2 9y

CONTEMPT PETITION NO. :
E REVIEW APPLICATION NO. g
| TRANSFER AOPLICATION NO, :
?

L @MM g%elm Nt

| v. Cado, I oL L. APPLICANT (S)/

PETITIONER (S)
vaﬁ%us |
B

OB.ODUH‘:‘{G @OOOODO.GOH %O‘Qﬂig RESPONDENT (S)

000800000600 ws

T09 :
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81.(0. fﬁi‘gﬁ A?aeqed by the Bench

v '
1 am directsd to forward hzrewmth a copy of Judgmeﬂt/ﬂrdeL datad

this Trlbunal comprising of Hon'bls

Jee Lica, Lkt M. b Chaclans :  Vice-Chairman and Hon'bls
aaan« Rl ~azqug%4,»r\ﬁ-/ a - Member, Administracive in
: 2

the above noted case, for information and necessary action, if any.

[
i

fleass acknuuledns receipt. . ' ‘ , , S

Yours faithfully,
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- Dﬂ}(k) Ging No.34 under CPYIL/BPB-N,F,Rsilwsy w3s removed from

‘/
) z,'ll”“"‘ L

. CEVTRAL AN UDNISTEATIVE TRLTTIAL
# ’ ST TI PENCH

Orjgin2l Application No,'10/1003
Date of Order: This ‘the %\ﬂ’)a% of Chtoﬁer 1004,

Justice Shri M, G,Chaudhari, Vice-Chairman
Shri G.L,Sanglyine, Member (Mdministrative)

1. Shri Banka Behari Nath, Son of
Late Bisngshri Nath,
village-Sonachorra, P,0,Chandranathpur,
Dist-Cachsar, o
A5S3m, cee  eee ve. Apnlicont.

By Advocate Shri R.Dutta

~-Versys—

1. The Union of Indis represented by the
General !Monager, N,F,Railiay, Miligaon,
Guwahati-781011, Assam,

2. Divisional Railway Minager, N,F,Railway
Manager, N ,F,Railwi3y, Lumding, P.O,Lumding,
District-Nowgong, Assam

3. Divisionsl Engineer/II, N.F.R3ilway,

. Lumding, P,0,Lumding,
.o District-Nowgong, Assam

4, Assistant Enginecer, N,F,Railwsy, Badarpur (hst,
P.0,Badarpur, District-Ksrimginj, Assam ,

o o0 & * e e € s &gmgj.\j.eu!lts .

By Advocate Shri B.K,Shirmsz.

mime - o —— Do NN W /SH. el 59

e L The applicsant who was working as Gingmsn,

- _Aesrvice with effect from 24-2-88{on which di3te he had
.)‘

i

» 2 . » . a . .
(" bheen put on suspension) vide Notice of Imposition of
penslty and removal from service issued by Asstt.

Fngineer, N,F.R3ilw2y B ~:rpurghat, dated 5-10-383
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(honexure A=), TU appests 1hst b h-d

T

ol e ine L Lhe caid order on 111022 1,40 (o

thyl appesl hos not bean produced, The sppdlie 0l Lo CvVer

his rroduced 3 copy of what may ho described 35 {nrther
. {
particulars sutmitted by him before the Divisional
Enaincer (71), N.F.R2ilwsy, Lumiing  on 25~9~RO(ﬂnnvxure)§/6)
in which he jraiyed for reinstatement. It apre-srs thot
whiéh his 2ppesl was pending the spplicint chizllenged
the removal notice dated 5-10-88 (3nd 3n esrlier suspen-
sion ordor)_in 0.4, No;léé/Ql in this Tribunsl, Thet
came to be rejected at the aduission stzge on the qround
that it was time h«rrodYon 8~1-92 vide Anncyvare /9, The
leoprned rvocate for the applicont h:d not chiosen to
remain present on that day. The Divisionsl Tnginerr II,
respondent No,3 refused the prayer for reinststenent
*nd in substance confirmed the penﬁlty 0f removal
imposed upon Lhe applicsnt, by his order (in the shiipe
of 3 cowwmnication) dated 4-2-93 (Annexure 4.7). The
applicant then filed O.A, 78/03 sgsinst both the orders
in 13y 93 but withodrew the ssme on 4-6~93 with leave
to file 3 {resh applidition and thereafter 7iled the
present spplicstion on 21-5.-03 chillenging the orders
dated 5-10-88 nd 4-2-03, Although vwhat wis issied on
5-10-33 wais Litled as notice and whit wis issned on
4-2-93 is in the nature of communication wo shall refor to-

these as orders for the sake of convenience. The O.A,

was esrlier heard and disposed of by the Lench (lsaue J,
“Vice-Chiirmin ond Learned Administrative Hesmbor) by

order dited 1-2-94, The application was alloied snd the
removal order daled 5-10-88 w3s qusshed and the TR PO~

dents weve directed to impose penslty of comrulsory
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retirerent upon thg pplicent *nd to éxteng to hii!;ii
cervice ond retived benefits. The respondents however, Uﬁﬂ
biplied for celbting a2side thit order it hsving been

pissed expirte. e have 3lloved that applic:ztion being

. 4 |
M F.No, 1172/94 by our order dsted 4-10-94 3nd hive re- .

heard the application on merits on 6-10~04,

2, The relevant facts giving rise to the impugned

orcders are as f0l110wS twm _

b

(3) The 3pplicant w3s employed 2s casysl -l
labour Gangman in 1958 and was absorbed

3s 3 regular Gangman .on 5-10-53. He was
3ttached to Gang No,34 and wss working

as such at the material time.

o

(b) He was involved in s murder case 3long-

with 7 others and was conv1cted for
= CO mlttlng offences punlshable uncer

sections 302/34, 325/34 and 323 IRC by
the Sessions Court, Cachar in Sessions
Case No,151 of 1985, on 24-2-88, lie v/38
sentenced to suffer inprisonment for
life for the offence of murder snd to
lesser terms of imprisonment for the
other offences., The applicant was relezsec
on Bail by the High Court on 22-7-g88.
In view of the conviction the respondent
No.,4 firstly placed the anplic-nt on
suspension by order dated 5-8-88 with
retrospective effect from 24-2-88 i,e.
the date.of conviction ond therecafter

psssed the removal order on 5-10-88. That
gl T

-
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N0, e o ‘ron-
dent Mo, 1 1ook the view thet havine Teoard to‘*
the cravity of the of fence the applic nt wes

not a fit person to be retained in service,
{

Subseqently by Judg1ont 'nd order in the appeal

-l
ol

3g3inst the conviction the High Court wiss pleased !

to zcquit tihe 2pplic-ut of the offences under

sections 302/34 zhd 323/24 1FC but reinteined
the conviction for the offence under section

325 r.w, 24 IFC, Tre sentence for that offence

hovever was reduced to +he period :lready

undergone in custody, Thut order vse in

passed
criminal Appreal No,43/1988 on 12.7-g0,
Ll

In view of.hic acquittal under Sectjon 302/34
IPC the anplicant suimitted 3 replication in
the appeal to the D}visional Engineﬁr,gated
25-9-89" pointing out Lhst fact and submitting
that since the order of removsl Vias based on
.imprisonment for life that needed to be cet
‘aside in 3s much thereo Was no ground for sys-
taining the punishment imposed upon_him and
prayed for his reinstatement. The Division=1
Engineer however rejected.the plea vide irpuoned
order deted 4-2-93 wherein he ks stated that

the applicantg appeal wsas ¢3refully examined »nd
that looking to the verdict of the courts and
opinion of GM(LaQ) it was not s case of clear
acquittal and therefore no relief'can be grzanted.
He hovever made it clesr thst his case can be

considered for re-appointment

e

3s f{resh entrsnt.

c Ontd/"
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vae sprlieant feeling Joaiieved by ihis

crder s opprosclhed he Triiunsl,

3. The uricvonce of the applicant is that the cir-
cumstance of his scquittal for offence unde§ scction
302/34 IFC hos not been duly tsken into sccount by the
appellate authority and there hes boeen violstion of

Rule 14 (1) of the Railvay Servsnt (Diﬁcipliné *nd Appeal )
Rules 1958 snd zlso rrinciples of natural justice in

s much he v=s not given notice or oprortunity to

shos ceuse zgrinst the prorosed pen2lty before it was
imposed or confirmed, Thus according to him the impugned
orders afe-bﬂd in law #nd illegal snd require to be

t . . P 1 2
usshed, It is =lso his contention th3t the punichment
q

1%

S e freoven
swarded is cisproportionskde to the process misconduct
and is excessive nd harsh,

4, The respondents have resisted the application,

They interslis contend thst the applicetion is barred by
res-judicata, that the contentions now sought to be raised
were not raicsed in the departmentsl appezl and cannot
therefore he cgituted now, thst the involvement of *he
applicant in 3 heinous crime 3nd his conviction by

trial court rendered the punishment of removal from
service proper and theréis no informity in the irpugned
orders. They furiher contend that the orders have been
‘rightly pa2sscd in terms of Rule 14(1) of of the Railwzy
Servants (Discirline  and /Appe2l) Rules)958, They point
out that aithough dismissal from service would have been
justified the compntent’aﬁthority had hovever taken ~

3 lenient view énd imposed the penalty 'of removsl which

Lot

whb

’." ., : "/au
é;é?éf’”’ contd,
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had enabled t e appellate authority tog

*

tunity of re-3ppointment 3s fresh entrant 1o the sppli~

ive an oprop.

N

‘4-

cant. The recpondents submit in these Premises that the

application is liable to be dismissed,

In the above noted background followiﬁg points
arise for consideration : | |
1. VYhether the application is barred by res.

judicate ? (No)

2. Vhether the application je barred by 1imi-
tétion ?  (No)

3. %hether the impugned oiders are vitiated
(i) for breach of Rule 14 (1) or (ii) for

E violation of principles of natural justice?
'(¥es-for breach of Ryle 14 (1)
4. VYhether the penalty imposed is exercise and

harsh ? (Does not survive )

Vhether applicant ié’entitled to be granted

*ny relief ? (Impugned orders set sside -

matter remitted for fresh -
order)

Mc.R,Dutta, learned counsel for the applicant made

an impassioned pleé that the applicsnt who 1is an extremely
Poor person and has 3lready £etired on 31—10—91 needs to-
Be saved from the vigogr of_the illegal.and harsh punish-
ment based &n reasons extraneous to his duty and drivihg

him as 2 consequence "to penury and miserable existence

in old age. He submitted that if the removal is set sside -

Lf;;%&ﬂpenéion which will enable him to meet both ends meet snd
VT :

" Usurvive, e must record bere that Mr,Dutta who seems

contd/~’
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to have made his services available almost gretes to

the applicant has put bis heart and soul in arguing
the matter.so much so that it instantly evokes sympathy.
However, we can only decide the matter accordlng to law
aqd not an sympathy. e now proceed to deal with the

points enumerated above, ' \
¢ il .

Point No,1,

It is clearly seen from the order é¢n earlier
A.(162/91) dated 8-1-92 that the application was not

dismissed for default but was rejected as time barred.

_The'reSpondents contend that it is a conclusion on merits

and thus~operates as re-judicata and bars the present

7
0.A, We do not however agree, -The observation csnnot be
melal -~
read as a conclusive finding as parties were issued st ol

that stage. Hence Wwe ‘hold that no bsr of res-judicata

arises and answer the point in the negative,

Point No,2. T

L4 N

Ve feel it necessary’tc examine the guestion of
limitstion since the earlier application was rejected
and since the order dated 5-10-88 impugned in the
inctant application was 3lso the subject matter of thal
0.A. It appears to us that the applicant had approached
the Tribunal on the earlier occasion when his appeal
before the respbndent N 4 had not been dlsposedzye s0

otherw1seth?WL
assume’becauseéﬁhe appellate order would "hzave mentioned
about is disposal, It does not so reccrd..The.appeal w3as
dispozﬁ%gbf on 472-93. The earlier application at the

” MH / Y contd/-~
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most could be said to be prematuregyy~filed. In any

, i
cvent the order of removal dated 5-10-88 hzving merged s~

in the appellate order doted 4-2-93 the present appli-

cation filed on 21-6-93 is clearly within lfmltatlon under

Section 21 of the ﬂdmlnlstratlve Tribunals Act ! Ve hold

accordinglyand answer point No,2 in the negative,

Point Nos 3 & 4..

D

‘Rule 14 of the Railway servants (Discipline ang
Appeal)Rules 1968 lays down special procedyre -in certain
cases of disciplinary action, It 1nter~alla provides
that where any penalty is imposed on a Rallway Servant
on ?he ground of conduct which has led to his conviction
on 3 criminal charge the disciplinary duthority may
consider the circumstances of the case and mske such
orders thereon as it déems fit, This rule Operayes ot ~
with-standing anythinggcontgzged in Rules 9 to 13 which
prescribe.the procedure for imposition of penalties,

The penalty 1mposed upon the appllc3nt by the impugned

order dated 5- lO~88 of removal is a major penalty under
Rule 6 (viii). It states that the order has been psssed
3s per Rule 14(1) of D & AR-58, A plain reading of Ryle
14 shows that the dlSClplln:ry authorlty may pass such’

orders as he deems fit after considering the circumstances

of the case. The 3uthority who passed the érder dsted
5-10-88 recorded that the conviction of the applicant

on 3 grave criminal charges and the sentence of life

imprisonment‘imposed upon him by the couttt of Sessiong
h3s been carefully coﬁsidered_by him and thst the

contd/~
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gravity of the o“fence is such 3s to wsrrant a severe

form of punishment by the court of law nd (therefnore) ﬁ}‘
the applicint is not 3 £it person Lo the relsined in

service. It is quite clear that the sole bafis en which

the removal of applicant is based was his conviction for

criminal offences,

5, Mr.Dutta howéver submits that the order is
vitiated for iwo reasons, Firstly, becsuse what is con-
templated by Rule 14 is that the disciplinary authority

has to consider the circumstsnces of the csse which in

the submission of the'learned counsel implies consideration
of fdcts of the case leading to the conviction and it
hssito come to its own conclusion either thzt ény grave
misconduct during the course of sefvice with the Railways
was committed or the delinqueht wss found guilty of moral
turpitude so ss to render his further retention in service
undesirabie or céﬁtfary to public,infbrest. Such an exercise
has not been done by respondent No.4-by reference to the |
facts of the csse and he has_simply relied on the circum-
stanee of conviction by the criminél court and that is
wrong., The submission of the coﬁnsel in other words is

that mere conviction of a Railwsy servant-en a3 criminal
charge is not enough to warrant 1rpo,1tlon of the penalty
but there has to be SubJeCtIVP satisfaction of the dis-
ciplinaery authority indepencently upon the facts of the
criminal case to conclude that.a penzlty was called for, |
The Railway Bozrd's let{er No.E SO R G 6-5-dated 4-2-1950
and E 56 RG 6-6 daéed 31-5-56 are c2)led in aid by the

;' learned counsel in support of ihis preposition, A gist of

CAOe

q_// /w’/
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these circulars is to be found at PP 54 3nd 55 in Brochuré .
on Railway servants (D & A) Rulss 10683 issued by H&niétrflt‘
of Railways, 1976 ediiion, Mr,Dutts also relies upon the
decision of the Supreme Crurt in Union of Tpdia Vs, Abhdul
Hainid, 1976 AISLY SC P,8 wherein it is held that the
word'consider' (in contra-distinction with word 'determine’)‘
(mexrely) connotes that there should be active application

of mind by the disciplinary authority after considering ;
the entire circumstancés of‘the case in order to decide |
the nature snd extent of the penalty to be imposed on +he
delinquent employee on his conviction on a criminal
charges Referring to snother decision of the Supreme

Court in Union of Tndis Vs, Tulsirsm Patel 1985(2) AISLJ

SC 145 e,Dutts submifted thst it is not mandstory in
all cases of conviction that major penalty of removal
should be imposed 3nd 3 les ,oi’penalty can be imposed
dopendlng'upon thd™ facts and circumstances of the case,
Lastly the lesrned counsel relies upon the decision of 5
the Kerala‘High Court in the _gsse of Krishna Kutty Vs,

Senior Superintendent of Post Offices reported 'in 1975

AISLY Kev P 749 wherein it is held that a conduct which
is not in course of employment cannot be 3 mlsCOnduct

and cawnot be a subject matter of a 01sc1plwnary action

and that the conviction on criminal charge for 3 conduct

which is not misconduct cannot be-a reason for taking |
action against a Govt sérvant. The learned counsel sybmits
that the respondent No,4 has nbt acted in consonance with
these principles and he not having actively*applied his
mind to the facts and circumstsnces of the css vthich

had led to the conviction of the applicant his order is

" rendered illegal. learned counsel submits that sueh kasd dath

éa/z//' ) 00§td/3
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51 exercise ~—- done by’ Lhe lespondent No 4 4t.is

peisible that he may hsve been inclined to award N

a3 lesser penalty.

6. lr,Sharma, the learned Bailway counsel however !
submits in answer to ihe'eboVe argument thaé a conviction
oe 3 criminal charge whether relating to an offence commi-
tted during the course of employment or otherwise is
sufficient to attract penalty under Rule 14 (i). He submits
that the Respondent No.4 had taken iﬁto sccount the fact

of convietion and the gravity of the offence and he wss

not required to consider anything more, Mr,Shsrma fuyrther -
subﬁits that in the circumstances a reqular disciplinary
inquir? w3s not called for and the order di3ted 5-10-88
was'passed according to the rules and is perfectly legsl.

The counsel submits fhat 3s on the day when the order

was passed the applicant wes sufferiﬁg the capital sentence
and the respondeat No.4 was Justlfled in tsking that

circumstance into 2ccount.

W
.

7. In order to appregiate the above submissions
of the counsels we may at thieﬂstage itself refer to the
decision of the Railway Board in this respect the gist
of which is to be found at P 53 of the Brochure (Supra).
It is stated: |

G

"while asction to dismiss, remove or reduce

i

an employee or impose on him any renalty on
the basis of a conviction on criminal charge,
~;L be taken on the merits of the ¢ case,

i
T e |
l

b

it is not necessary to observe the usual

contd/~



" indirect. All these faCtQﬁ5h3VQ therefore to bhe weighed fof

to dismiss, remove etc, In such cases, it i;‘
not even necessary to serve a chargo~sheetx€?
on any employee and the departﬁental penalty
may be imposed straightaway on _the around
of conduct which has led to his conviction

o2 criminal charge." (umstnbifis s piud )

. The underlined portion sbove rather suggests that
while acting under rule 14 the authority has to look to
the merits of the case 3and hss to take into account the
conduct which led to the cénviction independently of the
finding recorded by the criminal Gourt. The rational
behind this exervise‘clearly i$ to find out the impact
of thet conducts on the suitability of the delinquent
to perform his duti%? normally for judging whethér he
must be dismissed or removed_ or only reduced in rank,
For instance in a given cése the conduct leading to tﬁe
involyement in the offehce ﬁgy be ralatipg puréf} to.a
private matter and may not involve~mbr315.turpitude or
any element which is likely to affect th suitability
éf the servant in the dlscgzzge of his duties hlth the
Railways gt punishment other than dismissal or removal |

is to be considered. The involvement m3y be direct or 1
’ |
I
determining the nature of the penalty to be imposed. f
Lbre“circumstance: of conviction would not therefore J
be the sole‘criﬁeria. |
| En«thisaviewhofuﬁge:policy guideliné issued by f
the Railway Board would rather support Lk.@utta's 3rgumenti
‘than of Mr,Sharma., There is substance in the argument ?
of Mr.Dutta that while undertaking such 3 considerstion
the authority would be required to see whether the con-_
duct that led to the conviction was any way concerned or

¥ + 7/
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1;3, v relevent to the employment or was entirely outsicde it

X . 3nd/or vhether it involved moral turpitude snd in the ¢
" light of that conclusion the authority hss to detide

upon the proper quantum of punishment snd is(not to be

e et S

gdided by the quentum of punishment imposed by the Crimina
Gourt even though on the same set of facts, It is obvious

thot if this test is applied then the impugned order

¥ dated 5-10-88 must be hLeld to he Ll;‘;‘a‘ii’-or vant of such an
E}j ~ exercise as it is not reflected in the order, Mr,Dytta

| preéisely vants wus to so hold. Kr.Sharms hovever submits
that this would not be the correct position in law, He }
relies upon the second proviso to Article 311(2)'of the
constitution of India angd contends that sprlicant is not
entitled to zny enquiry or hearing and the subjective

satisfaction of the Respondents No,4 c¢:nnot he challedged

by him,

K3
R

0, “le are however inclined to dccept the submission

DoeemeNiamdne L L e

of Mr,Dutta having regasrd to the languace of 2nd proviso

to Article 311 (2) iteolf which refers to " on the ground
L rerers

O
s

{ conduct which has led to his conviction on 3 criﬁinal
charge”. The words used sre not merely "the conviction on
a criminal charge" and thérefore what has td be considered
by the disciplinary suthority is 'condyuct which hss led
" to the conviction" that implies application of mind to the

fg facts of the cise leading to conviction zng conduct df‘

! .
i if the delinquent revesled therefrom snd the light of that
f: the quantum of punishment is to be decided, Although thst
Tﬁ??ik ff may be his unilateral decision but such an exercise is
':{:xgg necessary , A feference to the relevant cise law could
é lf,,g‘ be apt to_be mzde here, The Supreme Court was plessed to-

SR A . _ .
r oS R
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hold in Union of Indio Vs,Tulsiram Fatel (AIR 1985 SC. 1416) ,L

-

. R §
(7lready mentioned earlier) 1985 AISLI SC 145 as follows s §W;
"Yhere 9 disciplinary suthority comes
to know .lhat a goverﬁucnt skrvant has
been convicted G5 a criminal charge, it ;
must consider whether his conduct which 'f)
has led to his conviction w2s such as '
warrants the impositidn of a penalty =nd
if so, what the penslty should be, For "L
that purpose it will hive to peruse the é:
judgment of the criminsi Court é&nd con=- ﬁf
: Ly
sider all the facts and circumstances of ;F
the case and various fzctors..This, i ﬁi
. O
hovever, has to be done by it exparte and ﬁf
- f
by itself,. Oh€e the disciplinary authority I8
iy
reaches the conclusion that the Govt, el
\ xS
servants' conduct was“such as to require E‘i
his dismissal or removal from service or ékﬁ
reduction in_rapk he must decide which of :i%
these threce pen2liics should be imposed k
on him. This too it hss to do by itself |.
and without hesring the concerned Go;f; g;
sph
sexvant by reason of the exclusionary ;%
cffect of the second proviso., The disci- éi
plinary au{hori{y must, horever, bear in 2;
mind that a conviction on 3 criminal chargei?
does not automatics%ly pntaii'dismissal, @@
removal or reductioﬁj}énk of the concer- é%
ned Govt servant. H:ving decided which %,;'L
By
of tho;e threce penalties is required to ;t:
be imposed, he has to pass the feduisite é%f
order, " | ‘ ri}
- EERE




‘,/

,. ,
\\% #
N 5
Ty L
-

-
-

-

T ' / §’ R _: 'l{ i A e /’J} / *[ i ’9'2
10, The impugned order gives the impression that (O

the Respondent No,4 has impoced ihe penslty of removs)

upon the applicant by way of automatic entsilment of thst

-

penalty as a consequence of his conviction.{ ‘hat the
suthority has considered-is the gravity of the offence

3s he was convicted for offence of murdér >nd the sentence |
imposed upon him of life imprisonment., To the extenf that

the offences for which the applic:nt wis convicted were
it bt ol 4{'71«, B

indced heinoys snd grave but that by itself is not )
N f

sufficient to attract the second proviséd of Article 3Jl(?)

.

Since the authority has not acted W1thin the parameters

lsid down by the Supreme Court (1n Tu151rams') case the

order of 1mp051t10n of penalty wlll hove to be held zas
Lo
resd in law.

eulh b
1) In the case of R.N.Galn3ath Vs,Union of Indisa
& Ors, AISLJ 1087(4) (CAT) P,60l(é£@:;211 Bench -(as then
conoiituted) reference was made to the decision of the
Supreme Cpurt in Satyavir Singh V,Union of India, 1986 (I)

ASLJ 1 SC wherein the summation of the principles laid

~down in Tulsirans' case (Supra) wss made and conclusion

No,52 was repro-ductionof the passage quoted sbove by us
from Tulsirams' case, We ére therefore unible to agree |
with the submission of Mr.Sharma based on sécond proviso
to Article 311(2) to the extent of the consideration of

the matter by the disciplinary authority.
12, Turning now to the sppellate order that also
suffers from the same defect: as we have found in the

order of the disciplinary suthority. Worse still is the
fact that by that time there was a3 material change in the

situation, The applicant'was'acquitted @n appeal by the

contd/-
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o ouet of the of fences under cecgtion 3~?/34 ond
oo/ 1140 The Sentehde of ingrisonnt Topr life whicﬂ
Vs the hisis of the ~uder of ble diceip’in:ry cuthority
h'i secn set aside, The view of Lhe *o,ellsne sulhority

Uier, there was no clear acquittal as ihe conviction under
{ -

pline & Appeal) Pules 1999, {or the proviso,

’ : S
A&;mg © the following provisas <h:)J1 Le substituted

2

FCPRW, P2 > o (/.m)e.f-'.-'/-
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Lo,
i Seclion 325/34 was maintained by itsq}f w6 not sufficient f& h‘
R, f -
vo arintain the peynlty of removsl if o {:io 5nd the fi’??
queellite authority was requived to oo lile - by himself ’:r i
ow revitting the mstter to the discipliniry wulhority ?jfe;
, Lae exercise required to be done 3s 1:i4 .leia by the Supremeji i
Court in Tulsiram's cose 2nd then decide viether the ﬁi
yon?lty of removal was called for or it —.s 2 c:se for &ﬂh
S 1o
Terev punishment, For these reisons .e hiold Lh b the % X
.1:+ J13te order is also imfirm ared Lad i& 137 nd cannot f‘
L2 wa%lained, - 4 !
- :
i, That brings us to'tho second leg of Lhe argument ;

- 1
cf Meodutta, He submits that p¥nelty i;.:zpcmn.! upon “the ';-
waeticint s illeqgal in as ruch 3s no towroctunily to i

b
“1.0.; cwu<e against the proposed puniehmgﬂt 38 given to t
ti@ zvplicant and that is violé'ive of rclev-nt rules F
3% oll 38 principles of nalural justice, {2 relies upon !;;
tie "iilway Servants (Discipline and Ancenl) Anendment }:;’
"nics, 1987 mide by the Président of Tn'is in exercise of Ef)-
Fise re.cers confernéfby the proviso to Ariicle 209 of the ;%ﬁ.
. ~ 2
o ildntion by which amendients vere =mide Lo mriginal_ Efj'
2alos of 1958, Amended Rule 2 provides: | ;};3'
-~ "In rule 14 of the R ilw:y Zervants (Disci- dalk
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Provided thzt the Failvay Lervant m-y

i
i

be given an opportunity of making v

P i
representstion on the Penalty propo-
sed to be imposed before any order ies
. { _
mxde in 3 case folloving under clause.

(i)

Provided further e n

L I}

s e s

'H
|

The amoﬁgged rules cxme into force on 21-11-87, Frovision |
of Rule 14 of the parent Nules reading "The disciplinary |
au{hofity m3y consider the circumstsnces of the case and ’
m3ke such orders there¢n as it deems fitz" must now I1
Le

he read 3longwith the 3foresaid proviso which leads to s

the position that after the disciplinary authority resches !

L
3 conclusion about the penalty to be imposed after con~ i
A

,siderub§ the circumstances o¢ the c3se that he may aive
an op>ortun1ty to the ha:lu;y servant of m2king represen- |
tation on the penalty proposed to he 1mnosed before any

~ !

orderi is msde in 3 case folloving under c¢lsuse (i) of I

Rule 14 (which is 2pplicsble in the instant case), It is

rertinent to note that the "ihendredt Rules h-ve been i

to R3ilway Servants, : , v

|
i
mxde uncer Article 309 of the constitution snd relate fhj
Y
. .& &

Fr,Sharms submits th:t the proviso Rule 14 (i) g

2dt¢ed by the amendment rules is directdry in nature fJ
and heving regard to the decision of the Supreme Court
in Tulsiram's' case explaining thc scope &f the second

Proviso to narticle 311(2) of the Constitution, the ;

3pnlicant was not entitled Lo be given sny oprortunity

LO show cause against the wroposed penslty 2s a matter

of right and failure to do so therefore does not

contd/-~
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1tlte The ampugned orders,

W, T rival submissions of (he counsel le-g to (2
1 seemingly conflécting situztion, In our view ho:cver
when the amended rule. is read hrconiously w&th the

ritio in Tulsirams' case the Fesvltsnt position vould

He 38 follows i=

In 2 case where 2 Rijlwiy seryans his heen 7

—

¢coavicted on a criminnl ch rge the disciplinary asthority
11l in the first instance peruse the judgment of the
criminal Court (indluding judoment of ippellate Court)

1f =ny, and sh3ill consider 3ll the ficts and circumstin~

ces of the case and vsrious othor factors, There:zfter

it will consider whether the conduct of th: delinquent
servent which led to His conviction W35 such as warrants
the imposition of penalty.'It?ﬁ}wll then decide whst
ren3lty should be imposed, Al1l,the shove steps will be
13ken by the disciﬁlinaryvauthority b§'ex-p3rte znd by

itself without hearing concerned railwsy servant, ‘

15, After the decision i57%0 reiched n3 pen~lty is "if

reposed the disciplinar wthority will consider whether
propos y y

-

looking to the totality of the circumstances the !L
delincuent servant M3y be given sn opprortunity of making ‘f P
1 represent2ton on the pen ity pronosed to he imposed, %#1’
“hether to give such opportunily or not shall be within ‘
the discreation of the Disciplinary 5uthority. The N bﬂﬁ
discreation hoquer sh3all be excrcised ressonsbly,
The duthority miy in his'discretinn in a case falling ..3;

under CL i of Pule 14 permit 5 wWritten representstion b

to be filed or may hear the Pplicant orslly, After duly

nsidering the representation the disciplinary suthority [
. _ 1

contd/- NSO
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will make the final order imposing the ppropr¥ste penilty.

16, The delinquent servant concerned hoxever is not

ontitled to mzke a reprecsentation or of heing heard on the G«&'

question of penalty'as a matter of rigit bykreason of the
exclusdionary effect of the 2nd proviso to Article 311(2) i

’of the Constitution,

17, In our opinibn the amendced provisidh is directory
in nsture and all that it does is to confer 3 discretion
udpn the disciplinary sjuthority to give in opportunity in
5 case falling under Rule 14(i) of Railwsy Servants
(Discipline & Appeal)Rules of msking representstion on the
penalty proposed., It will however be desicsble 3nd in

Apna ™
keeping with the spigit behind the amended rules to 3fford
3n opporfunity to the concerned Railwsy scervint to make 3
representation where diastic panalty of dismiss3al -or removal
from service ié proposed, i

\
18, It is needless to repeat that in the indtant case

i~ both the impugned orders have not been psssed in conformity

with the procedure envisaged by law as detsiled 2bove 2nd

) - . . ey
can not be sustained, : -

-

In this conncction it wis sought to be contended
by ﬁ%.Sharﬁa that in the'appe$1 to the a3pnpellste authority,
the apnlicant had not raised 3ll the contentions he has
nox urged and therefore thosé may not be entertained. We
are not impressed by this submisgion. Yie think thaf as the
Tribunal is enjoined with ihe duty to do substantial justice
to the aggrieved pariy we ought not'to shut out the appli-
cant from urging'all the contentions relevint to carry
forward his case particularly én questions of iaw.

We thus hold that the impugned orders cannot be

sustained in law, Point No.3 is zccordingly 3nswered in the

-

L e -
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q;ﬁ/i/,Nof4) for passing an ordcw Sfro<y in dccordinae with the
(/”";~JC~47; ' - :

-

t part, bt i

Lffirmative on ls

does not survive,

Point No,5.

Ve nov advert to thoe Tas

ought to be granted., Quvinusly

.

Lo

AR

irize, Toint No.4

s

{
ss Lo hat relief

Wfter the orders are

set aside the question of velisisleacnt of the spplicsnt

does not now survive 35 he h.s +i-ce retired. Only notionally

he could be decemed to have ot ' ied in service from the

}
d:te since when his removszl |

AR 4

wgtmo of fective zng g Tl

r
-

,the date of his retiremént, 1h+i 311 be mitzrisl only for

ithe purpose of L'\:\/""\L‘[L\'IQ'\-\«Z' of

hovever shut our eyes to

. [} . .
been convicted &6¥ a ¢rimina) rchars

i Fa
Lhe 1o

.
[

e

Xt
AN

meetary benefils, e cannot

Mt the

i

pnlicint his

aind that ent-ils 3

penally necessarily, Tife queotizn of his reinststenent thus

cannot arise. All that is requi. .

to require tihe authorities sonce ned Lo impose an 3ppropriate?

1

penalty after conforming with

lunde: the law. The matter hes

i

itherefore to be done is

“~

wryrodecure liid down

cheLelore to be remitted for

!doing so. In the circumstances<sw- feel th:t inlercsts of

| justice will be better served if

-2 direct the dircciplinsry

@uthority i.e. Respondent No,4 “ o 1cexmine the cise 3nd

ass a8 fresh order in sccordin.e .

leave open one more opporitunity of Ippeal to it

1

In the result both

the order dzted 5-10-1088 (Anaowes

stant Engincer (Responient

order di:ted 1-2-1993(Annexure ~/7) Bissed Ly

Engineer (ii) (Bespondent No, )

ll ,...ud"’. » tﬁﬂ '

’\

. ‘1) {1E’]d th’}

m3tter is remitted to the Ae i~

o

.

caa o aereby set

S f i~ be R
b Englacer, (Nuspondént .

1uh the low, Thot will

1

ne applicant,

ivugned orders nzmely

A/4) prssed by the
(3prellate)
the Di&isional

»side and the

o

'

—— iy i
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P law- -

lz#- “nd the Rules in the Iight of this Judgment.$yeh ordér |
l
when pisseq sh3ll be communicatad to the 3pplicant, The ?

applicnt shall be entitled to pre‘er an ippeal depnrtmentallyr
- Agiinst that order ﬁé he is dgaricved with the ssme apg is

édvicsed to do so,

It ﬁill be open to the duthorities concerned to

impose the pen2lty of corpulsory retirement instead of

= penslty of diSmiSs«J; removal or recuction in rank, as a

special case, if they sre satisfieg that such 3 pPenslty may

be imposed..In that svent it vill not be trested as 5 pre

ce~

dent for other similsr ¢ases by virtye of this order, e

hope this aspect will be symp:thutically considered, :
The question of menetary Lenefits sng/or retirement

rd
benefits if wolld srise dcpending uron the niture of penalty

ifposed shaly be deslt witn by tle 3uthoritiag concerned

in sccordance with the law apng the Pules, In the event of :

. i -~ .
Penilty of remova) from sepvice Or “dismissal ig eveniuslly ‘

imposed then the Tespondents 3y Sympathetically consider

aranting to the applicsnt cempissionste Fension to the extent

Permissible undep R2ilasy Npsion Ryles,

. !
The disciplinsry 30tHority (Respondent No.4) ig

directed to P3ss the fresh order within period of 3 monthg j

from the date of comunic

him, ,f/

ation of 3 Copy of this order to

Application §s Partly allo.ed ip bove terms, As

questions of gy “ere involved there %ill be no order as to

Sartion (itica (J)

-
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costs, f
. A} ;
Copy be sent to the Posponienls 45 eirly as }
Practic/ble, / -~ u
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0.A. No. 269/95 ‘ '~ §

Shri B.B. Nath

e

L
U.0.L. & Others . ': &
Bé
"’RITTEN STATEMENT ON BEHALF OF THE. B 53 ~
RESPONDENTS
The answerimg respondents beg to state as follows :
1. That the answering respondents have gone thiough

a copy of the O.A. and have understood the contents there
Save and excqpt the stateﬁents which ére specifically
admitted hereinbelow, other statements made in the O.A.
are categorically denied. Further Ehe‘statements which
are not borne on records are also denied and'theAapplican'

is put to the strictest proof thereof,

2. That béfore dealing with the various‘contentioné
made in the instant O.A.; the,answering,zespondents beg t
“state that.the instant O.A. is totally misconcieved and
‘there being suppression of material fact, same i1s not
malntalnable. The 1nstant 0. A.‘ﬁs also prematured and thu

liable to be dlsmlfsed ®X

) ) 3. . ' That with regard to the sgtatements made in
LeAvocolh Ev I fpchkma o
L wob Gwallable foo ok paragraphs 4, 1 to 4.9 of the O.A., the answering respon

>

P Cadd 3L be Saved
._‘0,.,., A wWlan "‘""u
be AW“-“‘- (,’v'
be A

do not admit anything contrary to the relevant records.

@), M 4, That with regard to the statements made in paragm

el
wﬁzsg 4.10 of the O. A., the answering respondents do not admit

COn td. - .P/Zi
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Canythng contrary to the relevant records. Copy of the E“i

-2 -

>
Judgment was receivéd in the office through official proce

some time in January 1995.

Se That with regard to the statements méde in paragre
4.11 Of the spplication, it is stated that by thé Judgment
iQ quéstion, the competent authority was directed to pass
a fresh order within a period of three months from the dat

of receipt of the copy of the order tﬁereof, It will be

pertinent to mention here that before passing the Judgment

dated 31.,10.94, the O.A. was earlier heard aRd @i sposed ©
by the Hon'ble Tribunal by an order dated 1.8.94. The O.A.
was dllowed. The respondents, however, applied for setting

aside that order sém#having been passéd ex-parte. The pra

of the respondents made ;ide application being M.P.
No, 112/94 was allowed by an order-datéd 4.10.94 ;né the
OC.A. was iémheard,on merit on 6,10.94 and eventually, ® the
Judgment dated 31.10.94 was passed diregting'the respénden
to pass a@frésh order on the basis of thélob$ervati0n
made in the Judgment and materials on record. This part of
the story has been Suppressed by the'appiiéant. Be that as
it may, the récdrds pe;taiﬁing to” the case was sent to the
Headquarter for the purpose of filing M.P. No, 112/94.
Although the Judgmeht‘was’délivered on 31.1894 with the
direction,to'pass:a frésh oider within three months from t
date of receipt of the-ccpy of,the'Judgment, inabsence 6f
matter : -
the record, the mxs@zx could not be processed, The records
were SOmehéw misplaced and after making corzéspondencés
in this regard and affer tracing of the record, process wa

already sterted towards passing the final order in terms o

Judgment, To that effect, a show cause notice was issued

. C‘:)n td.'o .P/ 3.
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to the applicant on 9.12.95 which he duly acknovledged E”ii

- The applicant has also submitted his reply on 3. 1. .96 théie
said show cause notice. The instant O.A. wasvadmitted on

" 19.1.96 on which date the Sfanding Counsel for the Railway
could not attend the Hon'ble Tribunal and'accordingly;
Leave Note was also given. However, the application was
admitted on the basis of the submission made on behalf of
the applicant. Much before this date of admission i.e;
19.1.96; the applicant éuly réceived the show cause notice
dated 9.12.95 and also filed hid reply dated 3.1.96. |
Both these aspects of the matter more particularly submissi
of reply datéd 3.1.96 was suppreséed by the aoplicant"but
for wthh perhaps the O.A. would not have been admitted sam
belno prematured. Thus the applicant is QUlltY of suppressi
of material fact on which sgore alone, the instant O.A.

i

is liable to be dismissed.

Copies of the show cause notice dated 9412.95

and the reply of the ‘applicant dated 3.1.96 are

annexed herewith as ANNEXURES-A and B respectively,

-

1
)

‘6., : Tﬁat with regard to the statements made in paragrap
4,12 of the'application, it is denied that the aspplicant
hedl attained the age of superannuatlon on 31 10,91 inasmuch
. as before he could attaingd the age of superannuatlon on

.~ .31.10.91, he was removed from service gursuant to his
conviction in a criminal case. Although the Hon'ble Tribuna
has set aside the orders passed by the disciplinary as well
_és éppe¥la£e_authority ; but haﬁing regard to the facts
Vand circumstanceé bf #he case and more particularly .in vie@
of the criminal convicinn of the épplicant was not pleéased

{

Contd....F/4,
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. to direct reinstatement of the applicant in ‘service. Thugg

z
in deciding the matter in point No, 5, -the Hon 'ble Tribunal
paésed the following order - “We cannot however, shut ourx
eyes to the fact that the~app1ic§ntiwas convicted on a
criminal Eharge and that entails a penalty. Necessarily the
guestion of his reinstatement emmm thus cannot ari-se.. All
that is required, #mxke therefore, to be done is to'requiré
the authoritiés concernsfto m impcse an appropriate peﬁalty
aﬁ%ei cénfmfming ‘with the proceduie laid down under the 1lsa

The‘matterlas, therefore; t0o be remedied for dbiﬁg.so. In t

: circumstances;'we feel that the interest of justice will

be better served if -we direct the disciplinary authority

i.e. the respondent No, 4 to examine the cése and pass the

‘fresh oxder in ac¢ordance with law. That will leave openone

more Opportunity of'appéal to the éppiicant.“

7.  That with regard to the grounds raised for relief

the answering respondents beg'to state that due to the

 circumstances beyond mmmkxmxy the control of the respondent

the final order afresh could not be passed within the
prescribed period of three months for which they tenderx

sincere apology before the Hon'ble Tribunal: It is sincere

_ regretted that the order as was directed to be passed withi

a period of three months from,the‘date of zecéipt of the
Judgmen t has not been able to be paésed and there has been’
a deléy of a few months., Such delay is totally unintentiona
and accordingly they'ten&er uncdﬁditional apblOgy before th
Hon'ble Tribunal.vAfter igsuance of the. show cause notice,
the applicéntiée%%%§§§§g the same vide his letter dated
3.1.96 but before any action could be taken, he has approa
this Hon'ble Tribunal by filing the instant O.A.. and éhe

Contd,..P/5."
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: - 55__ 3 ' . d ‘
same ha\a been admitted on 19.1.96. Et‘hus in view .of thE:(\
such admission, the resppdndents have not.been'able to pas
any final -order. Accordingly, it is most respectfully
pzéyed that the Hon'ble Tribunal may be pleaséd to 3
accord ‘necessary permission to the respondeng tO pass

the final order with the direction that the pendency of tk

instant O0.A. shall not be a bar towards passing of such

a final order,

8. That the respondents beg to staxé that the instant
0.2. is totally miscoﬁcieved and has been filed solely on
the ground that since no final order is paésed within
three moﬁths as was directed by this an‘ble_T:ibunal, the
spplicant is automatically entitled to his back wages

and that he should be deemed to be. retired from serviceé C
attaining the age oquuperannuation on 31.10.91. Such a
plea is wholly untenable firstly because of the fact that
this Hon'ble Tribunal has not passed aﬁy such oxder sC as
to give'such effect as has been contemplated by the appli
and secondly, the inability of the respondents,toﬁa;dé
passing the final order within a period of three months
as was directed by the Hon'ble Tribunal does not by itsel:
ébsélve'the applicant from the criminal conviction warranm
passing of an order in'accordance‘with iaw as has been
directed py this Hon'ble Tribunal in the impugned judgmen
at point No, 5. The an'ble Tribunal has never orderea t
én failﬁre to pass an order within threse momths, the
applicant will be automaxical;y'entifled to reinstatement

in -service ﬁith.all canéequential benefits., It may be

a questibn of irpregularity but not illegality. For the

delay on the part of the rmzpmwiemkx competent authority,

Contd...P/6.
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day of May 1996 at Guwahati.

&

. ?-’5 6 -
to pass the final order, the respendents have already

tendered unconditiomll applogy in acceptance of which

and as has been ptéyed for, an order may 'kj,ndly be

passed permitting the respondents to pass the _f’inal
order in accordance with law which the competent authority
has not been able to do in view of the pendency of the

instant O.A.

9. . That in view of the pmmdexzy 2f %hke facts and

_ circurhstances stated above, the idstant O.A. is ref

liable to be dismissed with cost.
. . \

)

VERIFICATION

I, ‘Shri - (. Sadwa . aged
about ’51 years, ‘by 6ccﬁpation Railway'éextvic working:;
as (jwe;{ Persorre! Gﬂ'ﬁm(l\w~> of the N.F. Railway
Administration, do hc:eby verify and state that the a
stat’emepts made .in paragraphs gm=m 1 and 2 are true to

my ‘knowledge ; those made in paragraphs 3 to 8 are matters

7 of records maintained in the office of the Railway

~and the rest are my humble submissions before this Hon ‘ble

Tribunal,. and I have not’ suppressed any material. facts.

And I sign this verification on this the - 25/\‘( ‘

s

& qoa wifaE arFmrﬁ ( o}

Dy. Ciisf Farsoanel Officer G)

9o §lo WA, TEFE-731011.
N. F. Rly., Guwahati-781011,
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-7 - ANNEXURE-A"

N.F, RAILWAY
(SHOW CAUSE NOTICE ) |
(Reference Rule - 14 of DAR-68 Published in 1976)
No, E/2/Leame/156 o Dated : 09.12.95.
<

TO .
Shri Banka Bihari Nath,
Son of Late Bangshi Nath,
village Sonacherra,
P.0O. Chandranathpur,
Dist., Cachar, Assam,
Ex, G/Man, G/No, 34
Under PWI/Badarpur.

Pursuant to your conviction in a criminal case, you
were removed from service in exercise of the power under
Rule 14(1) of the.RS(D&A) Rules vide order No,E/2/Losse/
154 dt, 5.10.88. The order of removal was confirmed vide
order No,E/74/1-E(New) dated 4.2.93 by the DEN/IL/LMG/
holding interalia that the order’ passed on criminalappeal
was notfa case of acquital and as such, no benefit was

extendable to you,

2. The aforesalid 2 orders were challenged by you kfore

the Hon'ble CAT/GHY by filing OA No,110/93. The Hon'ble
Tribunal was pleased to set aside both the aforesaid orders
on. technical ground and the matter was remitted back to the
AEN for passing an order afresh in accordance with law and
the rules in the light of the judgment passed by the Hon'ble
Tribunal. Hence, this order after carefully going through
the said judgment of the Hon'ble Trilmal.

3. You alongwith 7 others were convicted under section
302/34,& 325/34 and 323/34 IPC passed by the learned Sessions
Judge, Cachex, Silchar in session's  Case No, 151/85
arising out of @GR Case No, 1742/84. On perusal of the said
order of conviction, it taanspires that you were invelved
in a most h%bious crimes of murder., Your conduct led to
your conviction on a criminal charge as stated above.
However, on appeal before the Hon'ble Guwahati High Court
(Criminal Appeal No, 43/1988) your conviction U/S 3@2/34

& 323/34 were set aside but your conviction U/S 325/34 was
upheld modifying the sentence of imprisonment @ to the
period already undergone and set aside the sentence of

fine imposed.
Contd...P/2.
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- 8- _ Annex, A contd.

4, On perusal of both the judgments passed by the
learned sessions Judge and the Guwahati High Court, it
appears. that you were inwolved in a most henious crimes
- involving death of a person, Although in the appellate
order passed by the Hon'ble High Court, your sentence U/S
302/34 -and 323/34 IPC were set aside. The Hon'ble Court
was pleasédfto uphold yogr conviction U/S 325/34 with the
clear finding thak the prosecution had proved beyond
reasonable doubt that you along with 7 others had committed
offence U/S 325/34 I.P.C. In this connection, some of the
findings recorded by the appellate Court are note-worthy.
In para 6 of the judgment it has beenheld that you along
with 7 others were involved in assaulting one Lakhi Charan
and his son Sukumar with deadly weapon and that they were
attached at a lonely place, It is also the finding of the
appella%e court that all the accused persons (including you)
took active participation in assaulting Sukumar and Lakhi
Charan, In para 7 of the judgment it hag been mentiorfed
that it was established that the common intention of
the accused party was tO0 assault both Lakhi Charan and
Sukumar and in furtherence of their common intention they

~

did assault on both of them and accused gravious injury.
Thus the appellant court held that all the 8 accused persons
had committed offence u/s. 325/34 ircC,

5 With the above finding; the appellate court
although set aside your conviction u/s 302/34 and 323/34
nonetheless upheld your conviction u/s 325/34 IPC. The
findings recorded by the appellate court reflected your
conduct which led to your aforesaid conviction, Your such

: be . \ :
conduct is uncoming of a Railway servant,

6. Having regard to the over-all circumstances of the
case and your conduct leading to your conviction in a most
henious crimes, and on careful perusal of the aforesaid

'Judgment, I am of the opinion that you are not a fit person
to be retained in a Railway service and that your conduct
leading to ‘your aforesaid criminal conviction is such that
the penalty of removal shoukibé.imposed upon you in exercise
of power under Rule 14(1) of the RS(D&2) Rules.

Contd...P/9,
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-9 - - Annex. A cont.

Te Accordingly, you are hereby given an oppotunity of
making representatior on the penalty proposed to be imposed.
Your such explanation againgk¥ the penalty §IOposed should
reach the undersigned within 15 days from the date of receipt
of this order by you, On your failure to make any representa-
tion against the proposed penalty, it will be presumed

that you have got nothing to say against the prOpOSEd.peﬁaltyb
and necessary order will be passed in accordance with law '
and the rules,

Signature
Bdsignation
Station

Copy to :
1, DEN/II/LMG for information and necessary action please,

2. DRM(P)/LMG for information and necessary action in
reference to his letter-No,E/74-1-LM(E) dt., 28,9,.88,

3. CPW1/BPB for informationand necessary action please,

4, Copy to P/Case for records.

Assistant Engineer,
N.F. Rly, Badarpurghat,

LK J
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To . c& Q

The Assistant Engineez,

N.F. Rly, Badarpurghat,

P.0O. Badarpurghat.

District Karimganj, Assam. -

Regpected sir, B .
Sub Show Cause notice.
‘Ref : Your No,E/2/Loose/156 dt. 9.12.95.

With reference to YOur aforementioned letter, which
was despatched on 18,12.95 under Regd. Letter No, 5319, I beg

to state the following for information and necessary action,

That sir,.I attained the age of superannuation on
31,10,91 and therefore, retired from service on that date
and is not a Railway servant with effect from 1,11,91. As

such your consideration that I am not a fit person to be

retained in a Railway service does not arise as I am no more
in Railway service since 1.11.91. :

That sir, the Railway servamts (Discipline and ZAppeall
Rules, 1968 applies only to the Railway servants and as I
have ceased to be a Railway servant, the said rules Bave no

application on me.

7/

That sir, as I am not a Railway servants as you
yourself have admitted by describing me "Ex-Gangman, G/No, 34"
the relationship of master and servant is not there any more.
Hence the question of imposing any punishment does not arise.

" That sir, temporary authority created by the
judgment and order dated 31.10.94 of the Hon ‘bde Central
Administrative Tribunal for a period of 3 months lapsed
on expiry of the period of 3 months. As such, the proposed
action has no authority either under any rules or any
judgment of any court/tribunal and is, therefore, illegal,
void and without any jurisdiction, :

That sir, what has been said above would indicate
that your honour have neither any authority nor any juris-
diction to issue any show cause notice or any punishment
under the Railway servants (Discipline and Appeal) Rules,
1968‘ oy ’

I would therefore requeét you to cancell the above
show cause notice issued under No.E/2/Loose/156 dated
9.12,95 (received by me on 23,12,95) and oblige.

Wwith regards, '
4 Yours felthfully,

Sd/-

Date ¢ 3.1.96, (Banka Behari Nath.):

Retired Gangman
Vill - Sonacherra,
~ P.0O. Chandranathpur,
- Dist, Cachar, Assam,

IR | |
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 THE CENTRAL ADMINISTRATIVE TRIBUNAL

i ?

Lo GUWAHATI BENCH :s GUWAHATI,
i ¥ 7 '

Fysefs 2
g8an,

IN_THE MATTER OF
0.A.,No 2069 of 1995,
=AlD=-
IN_THE_MATTER QF
€hri B,B,Nath Applicant
-Versus-
Unioft of India & others ReSpondGnts;

- AND=

N THE MATT ER QF

Re joinder by the counsel of the applicant

in response to writted statement submitted
by the respondents,
The counsel of the applicant begs to submit as under ¢ w

1. That in response to para 5 of the written statomeht

Wit is stated that a notice to show cause dated 09.12,95
'

was served on the applicant to show cause as to Why
the pecnalty of removal should not be imposed on him
and the applicant replied the same-on 03.01,96, This

notice was produced on bechalf of the respon-dents

on 09.01,96 and was discussed in the court. As the



| &
' -

(us fhe ) noticc was not a final order the @ounscl to
the applicant éubmitted that the case may be adjourned
so that if a finai order is passed he can ammend the
| 52 pnnrd
g;application. Accordingly the case was/to 19,2,96 when
%;,1t was admitted as no final??ég; passéd and produced ,
As such guestion of an& supreésioﬁ dogs not arise,
2, | That the O.A; was filéd on 5,12,96 serving copy
to the Standing c§unsel for the respondents and éfter

that the respondents issued the notice dated 9,12,95

and as such question of mentioning of the notice in

the application also does riot arise

I" »i o . dated, 22,7,96, 7 \ W" \q\‘i\o
. . a7

couhs f"the applicant,

X Buno, (Advocats)
Mallgaon, Quwanhat|.731011,

E 2 IR I8 2K BN



g IN THE CENTRAL ADMINISTRATIVE TRIBUNAL s
@W«ﬂ.‘ Lotoindn iy Tidune .
G 5’-’,@ " é““ Y GUWAHATI BENCH 3§ GUWAHATT
RS |
v IN THE MATTER QF
. L '
. ~ 0.,A, No, 269 of 1995
"v;rd.ﬁf’#
«AND =
i IN_THE MATTER QF
shri B,B, Nath «eeo APPLICANT
- Vs, = '
Union of India & Ors, .., RESPONDENTS
IN_THE MATTER QF
Additional rejoinder in response to the
‘ writton statement submitted by the respondents,
1. - That a notice dated 9.12,95 (Annexure-A)

to the written statement) issucd by Assistant Engineér

‘ N F, Railway, Badarpur Ghat (BGSpondont No.4), to the

o

.%igj;
W&? -

DS e
W@%

applicant under Registered letter No,5319 of 18,12,95
stating that the applicant is not a fifzgerson to be
retained in the railway service and prOposing to impose
the penalty of removal from scrvice on tho applicant

MWhe applicant was askod.to Suhmit rcpresentation, if any,
-on. the pehalty propesed to be imposed within 15 days.

The applicant vide his letter dated 3,1,96(Annexure-B
te the'written statement) sﬁbmitted that as he had
attained the age of superannuatioh and ceased to be

railway servant, no punishmeﬁt can be impesed on him,

A copy of the Notice dated 9,12,95 and
the appiicant's reply dated 3-1-96 are

anneied'as Annexures=A/4 and A/5 rOSpéctively.

contd,..2

1)
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2, That the notice dated 9,12, qg'which was sorved

- on the applicant, is z 1llega1 and void inasmuch as the

applicant ceased te be railway servant after attaining the
age of superannuation on 31,10,95, AS such, under the
Raiiwavaervant (D{sciplipary & Appéal) Rule no punishment
can be imposed on him by the Assistant Enginger,N,F,Railvay
Badarpur Ghat (Rospondent No,4) as the master and servant
relation ceased with aeffect frqm‘31.10.91 when the

applicant attained the age of superannuation, |

3. . Under the circﬁmstanées,'applicant craves the
leave of the Hon'ble Tribunal to add the following before |
the wdrds-"IsSue of diraectien" in para 8 of page 9 of the
application, o .

“"Setting aside the 111@ga1'and void show cause

‘notice dated 9,12,96 (Annoxure-i/4) and",

ST
N T
e

Hon'ble Tribunal may be kind to allow the ammendment and

It is, thereferg,'humbly submitted that the

to quash the notice dated 9,12,95 ( Annexure-A/4),
issued without any authority or jurisdiction and direct
the rQSpohdonts‘t@ pay the retirement benefits and the

back Wages ( from tho.dat@ of romoval te tho date of

superannuation) for which act of kindness the applicant

Aand his counsel shali ever pray,

Verification,,...

{




TERIFICAT

I, Shri Rasamay Datta, son of "late Ratan
Gebinda Datta, aged 65 years, rosidont of Maligaon,
do horeby verify that I am Counsel of the applicant
and therefore is in posscssien of the records, That
 the statement made in paragraph 1 and pxxtx; is true
to my infermation derived from the records which I
believe to be true and rest are submission to the

| Hont'ble Tribunal

-

. . ‘ .‘ l\)‘\
- Dated, Guwahati, e asamay Dagga )

Avacat
the 17th Sept,/97 -
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N F,RAILWAY |
(SHOW CAUSE NOTICE)
(Referance Rule =14 of DAR68 publishad in 1976)

No E/2/Loose/156 Dateds 09,12,95,
To ' | '

Shri Banka Behari Nath

Son of late Bangshi Nath

Village sSonacherra,

POs Chandranathpur,

Dists Cachar Assam

EX, G/Man,G,No,34

ynder PWI/Badarpur,

Pursuent to your conviction in a criminal case, you
were removed from service in exercise of the power under
Rule 14(1) of tho RS(DZA) Rules vide order No E/2/Ioose/156
dataed 05,10,88, The order of removal was confirmed vide order
NooE/74/1-E(New) dated 4,2,93 by the DEN(IIT)/IMG holding
inter-alia that the order passed on criminal appeal was not
a case of"acquigaaand as such, no benefit can be extonded
to you, |
2, .Tho aforesaid 2 orders were challenged by you before
the ﬁbn'bla CAT/GHI by filing OA No, 110/93, The Hon'ble
Tribunal was pleased to set aside both the aforesaid ordgrs
onvtgchnical ground and the mattor was romitted back te the
AEN for passing and order afresh in accordence with law and
the rules in the light of the judgement passed by the Hon'blq
Tribunal, Hence, this order after carefully going through the
sald judgement of the Hon'ble Tribun#l. '

3. You along with 7 others were coqvicted under section
302/34,325/34 and 323/34 IPC passed by the learned Session
Jﬁdge,Cachar,Silchar in session's case No 151/85 grising out
of GR Case No 1742/84, On persual of the said order of convide
ction, it tranSpires that you were involved in a most henious
crimes of murder, Your conduct led fe your convictien on a
criminal charge as stated above, Hewever, gn appeal before
the Hon'ble Guwahati High Court(Criminal Appeal No. 43/1988 )
your conviction u/s 302/34 and 323/34 vcre set aside but your

conviction u/s 325/34 was upheld modifying the sentence of

A\U»M \C\ . eeee0eelesee
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imprisonment To the peried already undergone and set aside
tho‘sentencé of fine'imposod.'
44 On perusal of both the Judgements passed by the learned
Session Judge and the Guwahati High Court, it appears that
you were involved in a most henious crimes involving death
of a person, Although in the appellate E¥mEx order passed
by the Hon'ble High Court, your sentence u/s 302/34_and 323/34
IPC were set aside, The Hon'ble Court was pleased to uphold
your conviction u/s 325/34 with the clear finding that the
prosecution had proved beyond reasonable doubt that you
along With 7 others had committod offonce u/s 325/34 IIC,
In this connection some of the findings recorded by the

appellate court are note-worthy, In para 6 of the judgement

it has been held that yaialeng with 7 others were 1nvolvoé

in assaulting onqwigkhi Charan and his son Sukumar with
deadly weapon and ,they were attacked at a lonely place, It
1s also the finding of the appellate court that all the

accused persons(including you) took active participation v

" assanltgaSukumar and Lakhi Charan, In para 7 of the judgement it has

boen mentioned that it was established that the common inte-
ntionof the accused party was aésqalt both Lakhi Charan and
Sukumar and in furtherance of their common intention they
did assault on both of theﬁ and accused gravious injury,
Thus the appellate court held that all the 8 accused persens
had comnitted offence u/s 325/34 1pC,

6,  With the above findings, the appellate court although

set aside your conviction u/s 302/34 and 323/34 nonetheless
upheld your conviction u/s 325/34 iPC, The findings recorded
by the appellate court reflected your conduct which led to
your aforesaid convictioen, Your such conduct is unbecoming

of a Railway servant,
6, Haning rgegard to the over-all circumstances of the case

and your conduct 1leading to your conviction in a most henious

crimes, and on caroful perudal of the aforesaid judgement,
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I am'of the opinion that you are not a fit parson

to be retained in a railway cervice and éhat your
conduct leading to your aforasaid criminal conviction
is such that the ponalty of romoval should be 1mposed _
upon upes you in exercise of power upder Rule 14(1) of
the RS (D&A) Rules,

76 Accordingly,'you are'hereby given an
oppor tunity of making rapresentation on the penalty

proposed to be imposed. Your such eXplanation against

" the penalty proposed should reach the undersigned

within 15 days from the date ‘of raceipt of this order
by you, On your failure to make any representation ‘
against the propased panalty, it will be presumed that
you have got nothing to nny say against the prepesed
penalty and necessary order will be passed in accerdance

with 1aw and the rules,

Signature____Sds

Designation AEN/BPG
Station W

Copy tos
1, DEN-II/Lunding for infermation and necessary
action please : ’

2, DRM(P)/Lumding for information and necessary
action in reference to his letter No, E/74-1-

IM(E) of 28-09-88,

3, CPUI/BPB for 1nformation and necessary action

please,

4, Copy to P.Case for,records,

Sd.

¢ 2

[anasouns At Confd
qgﬂ

< C Asstt, Engineer/Badarpur Ghat

. a2 N,F.Railway,Badarpur Ghat

<
A
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XURE _A/S
To
The Assistant Engineer,
N,.F.Rly, yBadarpurghat,

P.0., Badarpurghat

District-Karimgand,Assam,
Respected sir,

Subg - Shoﬁ-causs‘Notice.4
Ref:- Your No E/2/Loose/156 dt, 9,12,95,

With reference to your aforementioned lotter,wﬁich ¥as
despatched on 18,12,95 under Regd, letter No 5319, I beg to
state the following for ¥sHME information and necessesary
action, . A

That sir, I attained the age of superannuation on
31,10,91 and %herefore retired from service on that date
and is not a railway servant with eoffect from 1,11,91,
As such your consideration that I am not a fit porson to
be retained in service does not arise as I am no ’
railway service since 1,11,91,

That sir, the Railway Servants(Discipline and Appeal)
Rules,1968 applies only te the railway servants and as I
have ceased to be a railway servant,the said rules have
no application on me, .

That sir, as I am not a railway servant,as you your=-
self have aémitted.by deseribing me " Ex Gangman,G,No,34"
the relationship of master and servant is not there anymore,
Hence the question of imposing any punishment does not arise,

That sir, temporary authority created by the judgement

"and order dated 31,10,94 of the Hon'ble Central Administrative

Tribunal for a period of 3 months lapsed on explary of the
period of 3 months, As such the proposed action has no autho=
rity either under any rules or any judgement of any court/
tribunal and is therefore illegal,void and without
Jurisdiction, :

That sir, what has beon said above would indicate that
your, honour have neither any authority nor any jurisdiction
to issue any show cause notice or any punishmont under the
Railway Servants (discipline and Appeal) Rules, 1968,

I would therefore request you to'cancal the above

- show cause notice issued under Ne. E/2/Loose/156 dated

9,12,95 (received by me on 23,12,95) and oblige,
With regards,

yours faithfully,

: , 54/ ‘
Dated, 3,1,96, (Banka Bghari Nath )
: Retired Gangman .
Village Sonacherra,
P.0. Chandranathpur
District-Cachar
Assanm,
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