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Learned counsel Mr R.Dutta moves 

this application on behalf of the appli-

cant seeking direction for payment of. 

his wages from 24.2.88 to 31.10.91 and 

for pension from'1.11.91 alongwith 

gratuity and other retirement benefits 

on the ground that the concerned authority 

has net passed any order within the 

period of 3 months from the date of 

communication of copy of the order dated 

2 31.10.94, in 0.A.110/93 as directed 
.thereln. Learned Railway counsel Mr B.K. 

arma submits that according to his 
instruction some order has been passed 
in this connection but he has no record 
in support thereof. He also submits that 

this application has got nexus with the 

order dated 31.10.94 in O.A.110/93 and 

direct consequence therefrom and the 

matter is to be dealt with by the 

Division Bench. 
Place for consideration of admi-

3810fl before Division Bench on 9.1.96. 
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O.A.269/95 

9-1-96 	At the request of Mr.R.Dutta 
adjourned to 19-2-96. 

w4z ~ 	 Vjce-Chajan 

Mr.R.utta for the applicant. Mr.B.K. 

Sharma tounsel for the respondents is to-ay. 
reported to-cbr on leavAs back as on 

15-12 -95, Jt was stated that the respondefltF 

counsel that some order has already been 

passed. Till to-day nothing is Prodc• 
We were anxidus to see if the matter be

rl 

worked out as itself as question of retire-

ment benefits is involved. However as we 

are not in a position to do so. the O.A. 

is amitted. 8 weeks for written statement. 

Adjourned to 30-4-96 for orders. 
. 4"-. 	1141_~ 	- 

Nember 	 Vice-Chairman 

( c ;  

S 

30.4.96 Mr S.Sarma for Mr B.K.Sharma for the 

respondents. Written statement has not been 

submitted. Mr Sarma requests for time for filing 

written statement. 

List on 7.6.96 for written statement and 

further ordes. 
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7.6.96 	Mr. R.tta learned counsel for the applicant. 
Mr. 	S.Sarma for Mr. 	B.K.Sharnia for the 
respondents 

Written statement has been submitted. Copy of the 

same may be served on learned counsl of the 

applicant. List for hearing on 3.7.96. 

• 	 •: 	 -. 

Nember(j) 	 Membe(A) 

trd 

	

3.7.96 	
Mr R.Dutta for the appUcant.Reets 

time for filing rejoinder. 

iist for hearing on 31.7.96. Mr Dutta ma 
• 	 file rejoinder in the meantime with copy to 

the COunSel of the opposite party. 

pg 

	

31.7.96 	None present. List for hearingon 26.e.96 

Me 
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4 	 O.A.269/95 

	

- 	 26-8-96 	Learned counse1Mr.R.Dt1tta for 

the applicant. List for hearing on 

23-9-96. 	 / 
0 	

MeC 

in 

0_>~' 
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23.9.96 	 Learned counsel Mr R. Dutta for the 
* 	 applicant. 

List for hearing on 12.11.96. 

MerPtier 

nkm 

12.11 .96 
- 

S 

1. 

17-3-97 

ie4 --- 

,o  
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11.4.97 

• 	. 

nkm 

Mr R.Dutta for the applicant. 

None for the respondents. 

List for hearing on 

4- 
Merfl3e r 

Counsel for the partie are presen 

Let this case be listed for1eariflg on 

/ 
/ 

Mem er 	 1 Vice Chairman 

On the prayer of IV R. Dutta, learned 

counsel for the applicant, is case is adjourned 

to 15.5.97. / 

Member 	 / 	Vice-Chairman 
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O.A.No.269/95 
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15.5.97 	Left over. List it on "3.7.97 for 
= 	 I 	 hearing. 
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• 
Mernbf 	 Vice-Chairman 
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3-7-979 	Partly haard.or hearing tomrrsw. 

By Order. 

S 

4.7.97 	
List, on 8.7.1997 for further hearing. 

Member 	
Vice-chairn 

• 	 . 	
I 

trd 

9.7.97 	
List on 11.7.97 for further hearing. 

Member 	
Vice_Chairipan 
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29.7.97 
	

On the prayer of the counsel for the 

parties let the case be listed for hearing 

on 19.8.97. 

Mkr 
	

Vjce-Chajrman - 

19.8.97 On the prayer of the learned counsel 

for the parties this case is adjourned itill 21.8.97. 

Mem'ber 	 Vice-Chairman 

Part heard. List for further hearing 

on 15.9.97. 

Me'Thf 	 Vice-Chairman 

Mr R. •Dutta, learned' counsel for the 

applicant, v.a'nts to  file a rejoinder and also to' 

amend the prayer portion of the original application. 

Mr B.K. Sharma, learned Railway Counsel has no 

objection. Prayer allowed. List it on 19.9.97. 

Mem 	 ' 	Vice-Chatrman 
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19.9.97 	AddItional rejoinder has been filed 

and copy or tne same nas seen servea on 

the other side. No objection has been rai-

seth Accordingly rejoinderis accepted.. 

List on 26.9.97 for hearing. 

r 	
Lu cpCw 

k 7OLeI L7 f' 	 Member 	 Vice-Chairman 

Heard counsel for the parties at 
some length.. 

List on 29.9.97 for further hearing. 

Member 	 VIceChairman 

Heard in part. List for further 
hearing on 28.10.97. 

Mem r 	 Vice-Chairman 
S 	 * 

Heard in part. List forfurthe 

hengon ..3-11-97.C,: 

Hem Lr 	 VIce-Cha.Lrrnafl 
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c1 22E 7i 
26.11.97 	Heard the learned counsel for the 

Hearing concluded. Judgment reserved. 

Member 	 Vice-Chairman 

nkm 

8.1.98 	Jtidgrneat delivered in open Court, kept 

in separate sheets. 

The application is allowed. No costs. 

2 '9"  
cJ-7  

pg 

4,--- 
Member Vice-Chairman 

CC 2 	--- 

Ti1 4eA—'1 

e- 

IA/I 

(VV 

/8 

0 

. 

. 

S 

I 



CENTRAL RD11INISTRTIE TRIBLI;JAL 
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• 

• 	 OOOA,NO. 269 of 1995 
l .A. NO. 

DATE OF DECI5IONjj9___ 

ShriBnkaBehariNath' 	 (PETITIONER(S) 

Mr R. D tta 	 ADVOCATE FOR THE 
PETITIONtR () 

VERSUS 

Union of India and others 	 RESPONDENT () 

Mr B. K. Sharma, Railway Counsel 

THE HON'BL'E MR JUSTICE D.N. BARUAH, VICE-CHAIRMAN 

THE HON'BLE  MR G.L. SANGLYINE, ADMINISTRATIVE MEMBER 

•0 	
& 	 - 

• 	1. Whether Reporters of local papers may be alloued to 
see the Judgment ? 
To be referrd to the Reporter or not ? 	 00 

Whether their Lordships uish to see the fair copy of 
the judgment ? 	• 

Whether the Judgment i 	o be circulated to the other 
aenches ? 

Judgment de1iered by Honble Vice-Chairman 

MIA 

IN 

'I 
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• 	 IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
GUWAHATI BENCH 

Original Application No.269 of 1995 

Date of decision: This the V tt day of January 1998 

The Hon'ble Mr Justice D.N. Baruah, Vice-Chairman 

The Hon'ble Mr G.L. Sanglyine, Administrative Member 

Shri Banka Behari Nath, 
Sonacherra, P.O. Chandranathpur, 
District- Cachar, Assam 	 Applicant 

By Advocate Mr R. Dutta. 

-versus- 

1, The Union of India, represented by the 
General Manager, N.F. Railway, 
Maligaon, Guwahati. 
The Divisional Railway Manger, 
N.F. Railway, Lumding, 
Nowgong, Assam.. 
The Divisional Engineer/Il, 
N.F. Railway, Lumding, 
Nowgong, Assam. 
The Assistant Engineer, 
N.F. Railway, Badarpur Ghat, P.O. Badarpur, 
Karimganj, Assam 	 Respondents 

By Advocate Mr B.K. Sharma, Railway Counsel. 

BARUAH.J. (v.C.) 
S 

In this application the applicant has prayed for 
. 

direction to the respondents for payment of his wages for the 

period from 24.2.1988 to 31.10.1991 and for pension with 

effect from 1.11.1991 alongwith gratuity and other retirement 

benefits as he is entitled to under the rules. Facts for the 

purpose of disposal of this application are: 

The applicant was initially appointed Casual Gangman 

in the year 1958. Thereafter, he was absorbed as regular 

Gangman under the Chief Permanent Way Inspector, N.F. 

Railway, Badarpur in the year 1963. 

p 
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2. 	
In August 1984, one Shri Sukumar Sutradhar lodged an 

F.I.R. in the Borkhola Police Station in the District of 

Cachar against one Shri KrishflaPada Sutradhar and seven 

others including the applicant allegingi interalia, that Shri 

Sukumar Sutradhar and his father were assaulted. As a result 

• of such assault, the father of Shri Sukumar Sutradhar 

sustained severe injuries and later on succumbed to the 

injuries. The police registered a case and after 

investigation submitted chargeSheet against the accused 

persons including the applicant under Section 302 and other 

various Sections. On 24.2.1988 the learned Sessions Judge, 

Cachar, after trial, found. the accused persons including the 

applicant guilty under Section 302, 325 and 323 read with 

Section 34 of the Indian Penal Code and sentenced them 

rigorous imprisonment for life and with a fine of Rs.10001 

• under Section 302 and rigorous imprisonment for two years 

with a fine of Rs.250/- under Section 325 and also rigorous 

imprisonment for three months under Section 323. On appeali 

the Hon'ble Gauhati High Court by order dated 22.7.1988 

passed in Criminal Appeal No.43 of 1988 acquitted the accused 

persons i nc
luding the applicant by setting aside the order of 

conviction in respect of Section 302 of. the IPC and modified 

the conviction and the sentence. 

3. 	
On 5.8.1988, the applicant was placed under suspension 

with retrospective 'effect. Thereafter, in October 1988 the 

4th respondent -  the Assistant Engineeri N.F. Railway, 

Badarpur, 	removed 	the 	applicant 
	from 	service 	with 

retrospective effect from 24.2.1988 as per Rule 14(I) of the 

Railway Servant (Disciplinary & Appeal) Rules, 1968, on the 

ground that the applicant was convicted by the 	. 

Sessions Judge. No notice, however, was issued to the 

applicant before the order of removal was passed. Being 

aggrievedi the applicant preferred an appeal before the 

Divisional ...... 

& 



- 	 I 

: 3 : 

g 

0 	 Divisional Engineer(II), N.F. Railway, Lumding, for his 

reinstatement in service. The matter was pending and 

meanwhile, in October 1991, the applicant attained the age of 

supernnuation. Thereafter, in 1993 the appeal was disposed of 

declining to reinstate him. However, he was offered re- 

• employment as a fresh entrant. According to the applicant the 

question of re-appointment did not arise as he had already 

attained the age of superannuation. Being aggrieved, the 

applicant filed an original application (O.A.No.110/1993) 

before this Tribunal for setting aside the order of removal 

from service and alo for direction to the respondents for 

payment of his pension. This Tribunal partly allowed the 

original application No.110/93 by setting aside the order of 

removal and the appellate order. However, the Tribunal 

directed the Disciplinary Authority, i.e. the 4th respondent 

to pass a fresh order in accordance with the law and rules 

within a period of three months from the date of receipt 

of the order as the earlier order of removal from service was 

passed without giving the applicant an opportunity of hearing 

and was also not in conformity with the provisions of the 

rules. However, no order was passed within the period of 

three months as stipulated by the Tribunal. Hence the present 

application wag filed in the last week of December 1995. 

4. 	On 23.12.1995 the applicant received a notice dated 

9.12.1995 asking him to show cause as to why he should not be 

removed- from service. The applicant replied the notice, 

stating that as he had already superannuated on 31.10.1991 

and the period of three months fixed by the Tribunal had 

alreay elapsed the 4th respondent- had no authority or 

jurisdiction to issue' notice or give any punishment under 

the Railway Servant (Disciplinary & Appeal) Rules, 1968 and 

prayed for cancellation of the show cause notice. 

0 
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The respondents entered appearance and filed written 

statement. The applicant has also filed a rejoinder. In the 

written statement the respondents have refuted the claim of 

the applicant. In para 5 of the written statement the 

respondents have stated as follows: 

'I  .........and the O.A. was re-heard on merit 
on 6.10.94 and eventually, the Judgment dated 
31.10.94 was passed directing the respondents 
to pass a fresh order on the basis of the 
observation made in the Judgment and 
materials on record. This part of the story 
has been suppressed by the applicant. Be that 
as it may, the records pertaining to the case 
was sent to the Headquarter for the purpose 
of filing M.P. No.112/94. Although the 
Judgment was delivered on 31.10.94 with the 
direction to pass a fresh order within three 
months from the date of receipt of the copy 
of the Judgment, in absence of the record, 
the matter could not be. processed. The 
records were somehow misplaced and after 
making correspondences in this regard and 
after tracing of the record, process was 
already started towards passing the final 
order in terms of Judgment. To that effect, a 
show cause notice was issued to the applicant 
on 9.12.95..which he duly acknowledged ........ 

The respondents, in the written statement, deny that the 

applicant had attained the age of superannuation on 

31.10.1995, inasmuch as before he could attain the age of 

superannuation he was removed from service pursuant to his 

conviction in a criminal case. According to the respondents 

although the ,'Tribunal set aside the orders passed by the 

disciplinary and appealite authorities, 	the Tribunal, 

however, was not 	leased to direct the respondents for 

reinstatement of the applicant in service in view of the 

criminal conviction of the applicant. They have further 

stated in the written statement that due to the circumstances 

beyond control of the respondents the final order could not 

be passed afresh within the time allowed by this Tribunal. 

We heard Mr R. Dutta, learned counsel for the 

applicant and Mr B.K. Sharma, learned Railway Counsel 

appearing on behalf of the respondents. Mr Dutta submitted 

that the respondents had no jurisdiction and authority to 

issue the impugned notice to show cause why disciplinary 

action ....... 



- 	 A 

4 	

. 

ought not to be taken inasmuch as, by then, admittedly, the 

applicant attained the age of superannuation and he ceased to 

be an employee under the department. In case of a retired 

person, normally, no disciplinary proceeding can continue 

without following the procedure prescribed. The learned 

• counsel further submitted that in case of conviction in a 

criminal charge of an amployee imposition of penalty was not 

a must. In this connection Mr Dutta has drawn our attention 

to a decision of the Supreme Court in Union of India and 

another -vs- Tulsi Ram Petel, reported in 1985(2) SLJ (Sc) 

145. The learned counsel also submitted that the applicant on 

his attaining the age of superannuation ceased to be a 

Railway Servant. In order to take action against a person who 

ceased to be Railway Servant in case of grave misconduct and 
7 

negligence prior to ceasing to be a Railway Servant the 

provisions contained in Rule 9 of the Railway Services 

CPV1
(Pension) Rules, 1993, ought to be followed. In this< 

procedure was not followed. Therefore, the impugned notice 

asking the applicant to show cause why disciplinary action 

should not be taken against him for the alleged misconduct 

was contrary to the rules. According to Mr Dutta, the 

authority had no jurisdiction, whatsoever, to issue such 
S 

notice and th4 impugned notice issued by the authority, 

lacking jurisdiction, should be set aside immediately. 

7. 	Mr B.K. Sharma, learned Railway Counsel, on the other 

hand, submitted that the application itself was liable to be 

dismissed summarily as there was no cause of action in view 

of the fact that only a notice was issued and the employee 

could have very well sent a reply to the authority to 

pursuade the authority to drop the proceeding. He having not 

done that, the application itself was premature and liable to 

be dismissed. Mr Sharma also submitted that the applicant 

being...... 



JW 

being a convict in a criminal case, naturally, a punishment 

ought to be imposed as envisaged under the relevant rules. 

Mr Sharma also refuted the argument of Mr Dutta that the 

authority having not complied with the direction of the Tribunal 

to consider the case of the applicant within a period of 

three months, the applicant could be deemed to be in service 

because of the non-compliance of the order. 

8. 	On the rival contentions of the learned counsel for 

the parties, it is now to be seen whether the impugned notice 

dated 9.12.1995 can sustain in law. The admitted facts are 

that the applicant was convicted under Section 302, 325 and 

323 read with Section 34 of the IPC and sentenced to.udergo 

rigorous imprisonment for life under Section 302 and rigorous 

imprisonment for two years under Section 325 and also 

regirous imprisonment for three months under Section 323. 

However, on appeal, the judgment of the Trial Court was set 

aside by modifying the conviction and the senctence. He was, 

thereafter removed from service, however, without giving any 

opportunity of being heard. The applicant approached this 

Tribunal by filing original application No.110/1993. This 

Tribunal partly allowed the said original application 

• . 	directing the respondents to consider the case of the 

applicant after giving him an opportunity of hearing within 

a period of three months. The. authority, however, did not 

dispose of the matter within the time allowed by this 

Tribunal. Long after the period had elapsed the authority 

issued the impugned notice to show cause why disciplinary 

proceeding ought not to be taken against the applicant for his 

conviction in a criminal case. 

9. 	Rule 9 of the Railway Service (Pension) Rules, 1993, 

provides that the President reserves to himself the right of 

withholding or withdrawing a pension or gratuityi or both, 

either full or in part, whether permanently or for a 

specified ...... 
• 
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specified period, and of ordering recovery from a pension or 

gratuity of the whole or part of any pecuniary loss caused to 

the Railway, if, in any departmental or judicial proceedings, 

the pensioner is found guilty of grave misconduct or 

negligence during the period of his service, including 

service rendered upon re-employment after retirement. It is 

further provided that such proceeding if not instituted while 

the railway servant was in service, whether before his 

retirement or during his re-employment, shall not be 

instituted save with the sanction of the President and shall 

not be in respect of any event which took place more than 

four years before such institution. In the instant case, 

admittedly, the alleged misconduct was much earlier to four 

years before the date of issuance of the notice. The learned 

Railway Counsel has not be able to show that the Railway 

Administration had received the Pre'sident's sanction for 

initiation of the disciplinary proceeding. The earlier 

disciplinary proceeding and the punishment having been set 

aside by the Tribunal the fresh institution is not 

permissible in view of the lack of sanction and also because 

the occurrence took place long before the initiation of the 

disciplinary proceeding by issuing the notice to the 

applicant to 'show cause. Therefore, in our opinion the fresh 

initiation is not permissible as the alleged misconduct took 

place in 1988 and'the notice was issued only in the year 

1995. Mr Dutta also submitted that even the Tribunal had no 

jurisdiction to allow the Railway Administration to take up a 

fresh proceeding within three months as it will be contrary 

to the provisions of the rule. The learned counsel has 

submitted before us that the order to that extent by this 

Tribunal was not correct. This Tribunal passed the order long 

before and no review application was filed. Therefore, we are 

not...... 
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not going to reopen the matter as to whether the Tribunal had 

the jurisdiction to give direction for initiation of 

proceedings or not. However, as the disciplinary proceeding 

was not initiated within the period prescribed, i.e. within 

three months we are to examine as to whether disciplinary 

proceeding could be initiated by issuance of show cause 

notice long after the alleged misconduct was committed and 

that too, when the applicant had attained the age of 

superannuation. Mr Dutta further submitted that the 

disciplinary proceeding could not be initiated in view of the 

fact that he ceased to be a railway servant as defined in 

Clause 13 of Rule 102 of the Indian Railway Establishment 

Code Volume I (IREC for short). Clause (13) of Rule 102 of 

the IREC defines Railway Servant as follows: 

11 (13) 	'Railway servant' means a person who 
is a member of a service or who holds a post 
under the administrative control of the 
Railway Board and includes a person who holds 
a post in the Railway Board. Persons lent 
from a service or post which is not under the 
administrative control of the Railway Board 
to a service or post which is under such 
administrative control do not come within the 
scope of this.definition. This term excludes 
casual labour for whom special orders have 
been framed." 

There is no doubt, as per the said definition, at the time of 
S 

issuance of the impugned show cause notice by the Railway 

Administration applicant ceased to be a railway servant and 

no disciplinary proceeding could be initiated against him 

without the sanction of the President and also within the 

period of four years. As this was not done, in our opinion, 

no fresh disciplinary proceeding could be initiated. The 

applicant shall be deemed to be in service till the date he 

attained the age of superannuation and he shall be entitled 

to get all the dues he was entitled to as if he was not 

removed from service. 

10. 	Accordingly, we direct the respondents to pay to the 
S 

applicant his wages, pension and gratuity etc. as if he was 

in ........ 

/ 
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in service till the date he attained the age of 

superannuation. The respondents are further directed to make 

the payment to the applicant within a period of three months 

from the date of recipt of this order. 

11. 	The application is accordingly allowed. However, in 

the facts and circumstances of the case we make no order as 

to costs. 

1~f~ 
( G. L. SANG4YINE ) 
	

( D. N. BARUAH ) 
MEMBER /1(A) 
	

VICE—CHAIRMAN 
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	 Banka Behar I Nath 	 APPLICANT 

- Vs. . 

Union of India & Ors. 	 RESPONDENTS 

Written submission on behalf of applicant in reply 
to the written submission submitted on behalf of the 
RaIlwayis s. 

1. 	In para.1 of the written submission of the 

Respondents, it has been submitted that this O.A. is 

premature inasmuch as it is only at the state of Show 

Cause Notice,the instant O.A. has boon. filod. This 

submission is not based on facts inasmuch as the O.A. 

has boon- filed prior to Issue of 'the show cause rtico. 

O.A. was filod on 5.12.95 whereas the show cause notice 

dated 9.12.95 was issuod].ater. As such the O.A. ôannot 

be promaturod de to issue of Show cause notico after 

filing of the O.. 

2 0 	In para..2 of the written submission of the 

Railways, it has been submitted 'that the applicant being. / 

convict in a criminal case, necessarily a punishment 

will have to be imposed. In respect of this submission 

It is humbly submitted that their lordships of the 

Hon' ble Supreme Court in para 117,. at page 232, of Union 

of India & Anx, Vs. Tulsi Ram Patel reported in 1985(2)SLJ 

SC 145,have hold.. . 	

0 

11 
. 

contd. • 
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'whero a disciplinary authority comes to know that 
a government servant has been convicted on a criminal 
charge, it must consiusr whether his conduct which has 
led to his conviction was such as warrants the imposi.'- 
tion of a penalty and, jI  so, what that penalty should 
hci 	1* 

S 

The above decision of the Supreme Court clearly established 

that in case of conviction on a criminal charge the imposition 

of pena1y is not a must, as submitted by the Railway. 

The Rule 14 of the Railway Sorvant(DisciplinO &  Appeajj.R~~e;76g 

and the instructions issued by the Railway Board on this subject 

was dIscussed in Issue No.3 by the Uon'ble Tribune], in O.A. 

No.110 of 1993 and there also it has boon observed at para-7 

that while acting under Rule 14, the authority has to look to 

the merit of the caso and has to take into account the conduct, 

which led to conviction independently of the finding recorded 

by the criminal Court.. The above observation of the Hon'bls 

Tribunal also contradict the submission of the Railways on the 

accot. 

Three citations made in the written submission of the 
S 

Railways do not have any boar ing in the case inasmuch as the 

punishment or setting aside of the punishment were in question 

in the appeals before the Hon'ble Supreme Court. 

3. In respect of para-3 & 4 9  it may be submitted that in 

view, of quashing of the removal order by the Hon' ble Tribunal 

by Order dated 31.10.94, the applicant stands to be in service 

till he attains the date of superannuation. As 'the Hon'blO 

Tribunal's order permitting the Respondents to impose punishment 

within a period of 3 months from the date of receipt of the 

order was not complied by Respondents nor the Respondents 

applied for extension of time schedule to the Hon' ble Tribunal 

for enabling them to pass an order I 	
. the order and the 

contd.. .3 
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£4Th" 
judgement has become final, normal consequence of law that 

- 	 - 

the applicant was in service till the date of his supora-. 

xmuation. 

It may be suthiittod hero that Rule 6 of the Railway 

servant (Discipline & Appeal) Rulos-1968 enumerates the 

punishments that can be awarded to Railway servants. Rule 

'2(l)(e) of the Railway Servant (Discipline & Appoal)RUle, 

1968 states that Railway Servant means a railway servant 

• as dofinod in Clause (13)ofR0 302 of o14Ir1diafl 

Railway Establishment_Codo. Clause 13 of Rule 102 of Volume-i 

of the Indian Railway Establishment Code dofinos Railway 

servant as under a . 

"(13) 'Railway servant' moans, a person who is a member 
of a service or who holds a post under the administrative 
control of the Railway Board and includes a person who 
holds a post in the Railway Board. Persons lent from a 
service or ost which is no t under administrative control 
of the Railway Board to a service or post which is under 
such administrative control do not comuo within the scope 
of this dofthitiofl. This term excludes casual labour for 
whom, special orders have been framed." 

'As the applicant after his superannuation on 31.10 0 91 

• 

	

	doint hold any post under the railways nor a member of any 

service and does not come under the above definition, no 

/ punishment can be awarded to him under Railway Servant 

(. 
(Discipline and Appeal) Rules, 1968. For taking action against 

a person vhó has already ceased to be a Railway servant for 

committing grave misconduct or negligence prior to his 

ceasing to be a railway servant, provisions have boon made 

in Rule 9ot the Railway Service (Pons.on) Rules, 1993 

which provide that the president reserves to himself the 

right of withholding or withdrawing pension or gratuity or 

both if in any departmental or judicial proceeding, the 

pensioner is found guilty of grave,K misconduct or 

noglionco during the period of his u service. It has been 

contd..04 	I  
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further provided that such proceeding if not instituted 

While the railway servant was in service shall not be 

instituted save With the sanction of the prosjdgnt and 

shall not be instituted in respect of any event which took 

place more than 4 years before such institution. 

As the applicant attained the ago of superannuation on 

310 10 0912  the Railway Servants (Discipline & Appeal) Rules, 

1968 has no application over him and be cannot be awarded 

any punishment enumerated in Rule 6 by the disciplinary 

authority. The temporary jurisdiction of 3 months from the 

date of receipt of the order and judgemorit dated 31.10.94  

of the Hon'blo 1ibuna1 in O.A. No.110 of 1993 was not 

acted upon and after expiryof the period of 3 months from 

the date of receipt of the order, the respondents have no 

authrity to initiate or take any action under the rules 

against the applicant. 

In tinesh Prasad Sinha Vs, Union of India & Ors. reported 

in (199'735 ATC 329 (par a.11), it has been held by the Patna 

Bench of the Hon'blo Tribunal that once the master and 

servant relationship has come to an and after the railway 

servant has superannuated from sorvice, none of the penalties 

prescribed under Rula-6 can be imposed upon the retired 

Government servant. 

4. In respect of para-5, it may be submitted that as 

earl ior Rule 9 of the Railway servant (pension) 

Rules, 3.993, the President reserves the right of withholding 

or withdrawing whole or part of the Pension or gratuitybut 

the proceeding shall not be instituted in respect of any 

evonwhich took place more than 4 years before such institu-

tion. As no such proceeding has boon initiated as yet, it 

.nnot be instituted in respect of an event which took place 

in 1984 to 1988. 	- 

contd.... 5 
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5. In respect of para-6 of the writton submission of the Railways, 

it may be submitted that in A.L. Ka].ra Vs. Projoct4Equipmont Cor-

poration of India, Ltd., reported in W 1984(2) SLJ 82, the 

Hon'bla Supreme Court has held in para 33 (page 99) as under:- 

" When removal from sor vice is held to be illegal and 
• 	invalid, the next question is whether : the victim of 

such action is entitled to backwagos. Ordinarily; it is 
wall-settled that if termination of service is hold to 
be bad, no other punishment in the guise of denial of 
back wages can be imposed and therefore, it must as a 

• 	necessary corollary follow that he will be entitled to 
all the back wages on the footing that he has continued 
to be in service uninterruptedly. I'  

Out of 4 citations given in the submission of the Railways, 

3 relate to corruption cases and the Hon'bla Supreme Court 

hold in 1997 3 SCC 483 observed that payment of back wages 

after reinstatemont might put premium on corruption. In 

the case reported in 1997(2) 3LJ38 cited in Railway's sub-

mission, the lion' ble Supreme Court hold that the question of 

'ack wages would be considered only if the respondents have 

taken action by way of disciplinary proceeding which was found 

unsustainable in law and he was unlawfully prevented from 

discharging the duties. This decision of the Hon'ble Supreme 

Court entitles the applicant to get back wages as he was 

prevented, though available being on bail from 26-7-88 1  to 

perform his duties by unlawful order of removal from service 

which was sot aside by the Hon'blo Tribunal. In view of the 

w laid down in 198r4(2) SLJ 82A.L. Kaira Vs. Project & 

Equipment Corporation Ltd. and 1997 (2) SW 38 State of punjab 

& Ors. Vs. &uru. Sharan Singh & ors,, the applicant is entitled 

to the back wages, 

6. In respect of last para of the submission, it is humbly 

submitted that the application is notpremataro( nor liable 

to be dismissed_on that account. As for the prayer for 

permitting the applicant to pass a fins], order, it is submitted 

that the ordor of the Tribunal became final after oxpiry of the 

contd. . 9 6 
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period of 3 months during which the respondents were permitted 

to initiate a fresh action towards imposing penalty on the 

applicant. As the respondents did not apply or pray for extension 

of time within a period of 3 months from the date of receipt, the 

judgement has become final. It may also be submitted oven at the 

late stage of submitting written statement or oven thereafter 

till the date the applicant did not file any application before 

the Hon'ble Tribunal praying for extension of time and as such 

question of permitting them to pass the final order is not 

sustainable in law. 

It may also be submitted hare that the show cause notice 

dated 9.12,95 (Annoxure-A3 of the written statement) proposing 

imposition of removal of service is a void order in view of the 

fact that the respondent No.4 had no authority to issue notice 

under law in view of the fact that on the date of issue of the 

notice applicant was not a railway servant. It may be stated 

that the Hon' ble Supreme Court in para 116 (page 231) Union of .  

India Vs. Tulsiram Pate]. 1985(2) SLJ 145 hold that there cannot 

be exercise of power unless such power exists inla%f. If such 

power doos not .oxist in law, the purported oxorcisoof it would 

be an exercise of nonexistont power and would be void. As the 

respondent No.4 do not have power now to take action against the 

applicant, the notice dated 9,12,95 (Annexure-A of the written 

statement) is void notice and there cannot be a question of taking 

any action under such a void notice. The question of the Hon'ble 

Tribunal permitting such action does not azisa as the lion' ble 

Tribunal did not restrain the respondents to take action on the 

notice. 

7.. It is therefore, humbly submitted that the application may 

be allowed and the respondents directed to pay the retirement 

benefits and back wages for which the applicant and his counsel 

shall over pray. 

( ;T 
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IN THE CENTRAL ADMINI5TRrIvE TRIBUNAL 
GUWAHATI BENCH : GIJWAHATI 

Original Application No, 269 of 1995, 

Shri B,B. Nath, 	 : Appliàation. 

-Versus- 

Union of India & Others : Respondents. 

LIST OF DAMES  

DATE 	 PADICULARS 	 PRA 	PE 

1958 	Applicant appointed as Causal 4.2, 	2 

Gangman, 

05,10.63. 	Absorbed as regular Gangman 	4.2. 	2 

under Chief, Permanentsp 

ector N.F.Railway,Badârpui, 

23408.84. 	One Shri .Sukurnar Sutradhar 	4.3 	2 & 3 

lodged a FIR in Barkhala 

Police Station in the fist- 

• 	 r1ctofCachar,hat one 

Shrj1  I(rishnapada Sutradhar and 

7'others including the applic- 

• 	 • ant assulted him and his father 

on 23.08,84 i As a result,of 

which his father succumbed to 

the injury. On receipt of 

• 	 which the Police registared a 

case and subT'nittedchargesheet 

• 	 * 	against the accused persons in- 

• 	
cluding the applicant under 

section 14 7/145/149/302/303/ 

325 I.P.C. 	 Cont ...• P/2. 

/ 
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DATE PAICULS 	 PARA PE 

24.02.88. The learned sesscon Judge,. 	4.3. 3 

Cachar, Sjlchar convicted all 

the. accused jncudjng'the app- 

• licant under Section 302/34, 

325/34 and 323/34 1 P.C. sen't- 

enced them:f or rigorouE impri- 

Sonrnent for life and with a 

Lineof Rl,o0Q/- under pection 

302/34 I.P.0 and rigorous impri- 

sonment for2 years with a fine 

of Rs. 250/- under section 325/34 

• I.P.0 and also rigorous •impri-so- 

• 	nrnent for 3 months under.- section 

323/34 I P ,C. 

26.07.88. The applicant another accused 	4,4. 3 
A 	

* 

-were released on beil Whe 
A 

Hon 'bj.e Guwahatj High Court 

• vide order dated 22,07.88 in. 

Criminal Appeal No. 43of 1988, 

12.07.89. Their Lordship2of Gauhati 	• 	4.5. 3 & 4 

- High Court vide judgement dt. 

16,0789 wLkind to set aside 

the cQnvictjofl and sentence 	• 

under section 302/34 I,P.0 of 

the applicant along with 6 

other co-cused of the appli- 

• 	 • 	 .• cant.entence under. Section 

- 325/34 I.P.0 was modified to 
• 	 - 	

- the period already undergone 
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D?E PARTICULARS 	 . ARA 	PAGE 

only and conviction and sen- 

tence: under 323/34 I.P.0 was, 

setasjde. 

05.08,88. The applicant was placed 4.6 	4 
• 

under suspension with retros- 

pective effect4.0Z.88. 

b.  

- 	

05010088. The Assistant Engineer, N.F. 4.7 	4 

Railway, Barpur Ghat(Respon- 

dent No..4)removethe applicant 

froti Service with retrospective 

effect froni•24(02.8 unde 

• 	 . 	 . rule 14(I) of the Railway Servant 

(Lisciplin 	& Appeal) Rules 

• 	1968 on the allegation that the 

applicant was convicted with 

life sentenced by the Hon'ble •.. 

• 	 . 	 . session judge, ,Silchar. Noriotjce-  

• to show cause was issued to the 

- applicant before the order of 

removal wa6 passed 	•' 	 . 

11.10.88. • 	The applicant preferred app- 4.8 	5.  

25.09.89. eal to the DivisIonal Engineer. 

. 	 . 	 , 	 •. ,(Ii), N.F. Railway, LurndIng for • 

his reinstatement oE Service.. 

• 	 31,10,91. • 	That, the applicant attain 4.12 	7 

• 	 . 

. 	£e age of Supe.rnuation. 	• 

• 	

. . 	 • 	 . 	
. Cont .., P/4. 
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P1RTICULARS 	 . 	 PARA 	P1E 

04.02.93. The Divisional Engineer 	.4.8. 	5 

(Respondent No.3) dIsposed of 	Annx-?v'2 	12 

the appeal regretting the re- 

quest for reinstatement but 

offered re-appointment as fresh 

entrant, But the question of re- 

api6ointment''d4A not arise as 

the applicant attáinthe age of 

supernuation on. 31,10.91. 

1993 . 	The applicant filed Original 	. 	4,9. 	5 

App1Ication No,110.of 1993 be- 

fore the Hon'ble Central Adrnini- 
-' 

strative Tribunal Guwahati Bench, 

Guwahati for Setting aside the 

order of removal Issued under No. 

- .W2(Loose)/154 dtd. 05.10.88 and 

order of appellate authority 

V Issued under No.E/47/1-E(new) 

dtd. 04,02.93 and payment of 

• Pension etc. 	 V 

31.10.94, The Ho-n'ble Central 	mthis- .. 	4.9 	. 	5 & 6 

V 	
V 	

V  trative TribunalJf allowed Anrlx-W3 	14- 34 

Original Application No.110/93 
V - 

by setting the order of removal 
I.  

V  

issued under No.E/2(Loose)/154 	 . 	V  

dtd. 05.10.88 and uitthe  appe- 	
V 	

V 

S. 	

V 

11te authority Issued under No. 

V 	E/47/I_E(new) dtd, 04.02.93 and 	 • 	V 

V . 	V  

• . 	

. 	 Cont 	... P/S. 

S 
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DATE 
	

PARTICULARS 	 . 	PARA 
	

P AGE 

S . 

the result both 
the impuged orders namely the 
orderdated 05,10.88(.Annexure-
A/4) passed by the ?*ssistant 
Engineer(Respondent No.4) and 
(appellate)order dated 04.02.93 
(Arinexure-A/7) passed by the 
Divisional Engineer II (Rspon-
d?nt No.3) are hereby set aide 
and the matter i remitted to 
the •Assistant Enginèer,(Respon-
dent No.4) for passing an order 
a fresh in accordance with the 
law and the Rules in the light 
of this judgement. Such orders 
when passed shall be communicat-
ed to the applicant. The appli-
cant shall be entitled to prefer 
an appeal departmentally against 
that order if he is aggrieved 
with the same and is advised to 
do so. 

It will be open to the 
authorities concened to impose 
the penalty of compulsory re-
t.irernent instead of penalty of, 
dismisS, removal or reduction 
in rank, as a spec I al case, If 
they are satisfied that NMenta 
penalty may be ithposed.  
It will not be treated as atcQ--
for other similar cases by virtue 
of this order. We hope. tIs aspect 
will be sympethetically considered. 

The question of jtonetary be-
nef its and/or retirement benefits 
it would arise depending upon the 
nature of penalty imposed shall be 
dealt with by the authorities con-
cerned in accordance with the law 

• and the. 19wat Rules. In the event of 
en'alty of removal from service or 

dismissal is evantually imposed thet 
the respondent may sympathetically 
consider granting to the applicant 

.compassionate Pension to the extent 
permissible under Railway Pension 
Rule. 

The disciplinary authority 
(Respondent No.4) is directed to 
pass the fresh order within a period 
of 3 months from the date of commun- 
cation of F. copy of this order to 

him. u 	
0 

cont .. 6. 
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I9AWSIV'f No Order was passed within 
Dec.1995. 0. 

the period of 3 months stip.. 

* 	 ulatcd by the Hon'blo Tribunal. 

The applicant filed the present 
V 	 application on 1st Week of Dec. 

V V 

	 1995, 

23.12.95. 	The applicant received a 	5th of the 3 

notico at 9.1295 under Regd, Written 

Post to show cause as to why Statement. 

V 	'be should not be removed from Annx-XM, 7 -9 

V 	
Service. 	 V 	

'V 

03.01.96. 	The applicant replied the 	5th VOf  the 3 

not lOc stating that as he 	Written 

V 	 has already supernuatod on V  Statement. 

31.10.91 and the period of 	Annx.XJB 	10 

3 months stipulated by the 

Iion'ble Tribunal was also 

V 

 over, the Assistant Engineer 

V 	 N.F. Railway, Badarpur has no 

V V authOrity or jurisdiction to 

isuo any notice or any purii- 	 V V 

shmont under the Railway 3cr.. 

vant (Disciplinary & Appeal) 

V 	Rules 1968 and prayed for  

cancellation of the show cause 	
V 

notice, 	
V 

V 	

V 	

V 

V 	

V 	

V 

. 
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Ir THE NISRATIVE TRIBUNAL 

t—W1TIT BENCH : UWAHIFI 

(An application under Section 19 of the Administ 
rative Tribunal Act, 1985 (Act No. 13 of 1985) 

Original Application No, 	 119950 

Shri Banka Behari Nath. 	: Applicant. 

- Versus - 

The Union of India & Others : Respondents. 

I N D E X 

51. No. 	Particulars, 	 Page. 

11 	 Application - 	 2 to 8. 

240 	 - Verification - 	 - 	 90 

3. 	 Copy of the removal Order 
- 	 No, E/3(Loose)/154 	 0 e+ (f 

- 	dtd. 05.10.88.( Annexure PV1) 

44 	 Copy of the appellate a.ithor- 
itys Order No. E/74/1-E(New) 	j 
dtd. 04.02.93,( Annexure ?i/2) 

5. 	 Copy of the Judgment of the 
Hon'ble Tribunal in 	 , 
OA.NO.110/93. ( Annexure 2/3)  

- 	 L 
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IN THE CETRAL ADMINISTRATIVE TRIBUNAL 

GUWAHATI BENCH : GUWAHXI'I 

Original Application Ho, 	L.J19950 

Shri Banka Behari Nath, Son of 

Late Bangshi Nath, Ville 

Sónacherra, P.O. Chandranathpur, 

, 	1istrict - CaChar, Assam. 

l4pplicant. 

VSUS 

• 	 11 The Union of India represented by 

the General Manager, N.P. Railway, 

Maligaon,, Guwahati - 781011,Assam. 

2. 3ivisional Railway Manager, N.F. 

Railway, Lumding, P.O. Lumding, 

District - Nowgong,AsSam, 

3, Divisional Engineer/Il, N.F. Rail-

way, Lumding, P.O. Lurnding, 

District - Nowgong,AS$arn. 

4. Assistant Engineer,  N.F. Railway, 

Badarpur Chat, P.O. Badarpur, 

District Karimganj,AsSam. 

.,..• Respondents. 

1. SubJect matter of the application : 

Payment of Pension, Graduity and other 

Cont .... 2. 
0 
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retirement benefit and Arrear Salary from 24.02.88 

to 31.10.91. 

Jurisdjctjon.of the Tribunal : 

The applicant declares that the subject 

matter of the application is within the jurisdiction 

of the Hon ble Tribunal. 

Limitation : 

The applicant submits that the applica-

tion is within limitation. 

Facts of the Case : 

	

4/1. 	That., the applicant is a citizen of India 

being a permanent resident of Ville - Sonherra, 

P.O. Chandranathpur, DistricE Cachar,Assam, 

	

4/2. 	That, the applicant was appointed as a 

Vaumak Casual Labour Gangman sometime in the year 

1958 and was absorbed as a regular Gangman on 05.10.63 

and was serving as a Gangman under Chief Permanent Way 

Inspector, N.F. Railway, Badarpur and posted at Chandra- 

nathpur. 

	

4/3. 	That, one Shri Sukumar Sutradhar lodged an 

FI.R, to the Of f icer-in-charge,. l3orkhola Police Station 

on 23408.84 that one Shri Krishna Pada Sutradhar and 7 

others including the applicant, assaulted him and his 

Cont ... 3. 
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father Late Lakhi Chacan Sutradhar on 23.08.84 as a 

result of which his father succumed to the injuries.. 

The Police, on receipt of the F.I.R, registered a 

case and submitted chargesheet against the accused 

persons including the applicant under Section 147/148/ 

149/302/323/325 IPC and accused personS including the 

applicant were tried by the learned Session Judge, 

Cachar, Silchar in Session Case No. 151 of 1985 and 

by judgment dated 24.02.88 the Learned Session Judge, 

Cachar, Silchar convicted all the accused including 

the applicant under Section 302/34, 325/34, 323/IPC, 

and convicted all the acused including the applicant, 

for all the three off ences and sentenced them to R I 

for life with fine of Rs, 1,000/- under Section 302/34 

IPC ; R I for two years with fine of Rs. 250/- under 

Section 3 25/34 IPC and also R I for three nrnths under 

Section 323 IPC. 

	

4/4. 	That, all the accused persons including 

the applicant preferred an appeal before the Hon'ble 

Gauhati High Court in Criminal Appeal No. 43/1988 and 

also moved f or bail. The Hon'be Gauhati High Court 

was pleased to grant bail to the applicant and another 

accused vide order dated 22.07.88 and the applicant 

was released on bail from Silchar Jail on 26.7,88. 

	

4/5. 	That, their Lordships of the Gauhati High 

Court vide judgment dated 12407.89 were kind to set 

aside the conviction and sentence of life imprisonment 

under Section 30 2/34 IPC of the applicant alongwith 

Six other co-accused. The order of conviction and 

Cont .... 4. 
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sentence under Section 302/34 IPC against accused 

Shri Krishna Pada Sutradhar was altered to Section 

304 part II of the IPC and he was sentenced to R I 

for 4 years. However, all the eigh b accused including 

the applicant were convicted under Section 325/34 IPC, 

But their sentence of imprisonment was modified to the 

period already undergone except of Shri Krishna Pada 

Sutradhar. The order of conviction and sentence under 

Section 323/34 IPC against all the ccused including 

the applicant was m set aside *  

	

4/6. 	That, after being released on bail on 

26.07.88 the applicant reported for duty but he was 

put under suspension with retrospective effect from 

24.02,88 by the Assistant Engineer, N.F. Railway, 

Badarpur Ghat (Respondent No.4) vide order No. E/2 

(Loose)2580 dated 05.08.88. 

	

4/7. 	That, vide order No. E/2(Loose)/154 dated 

05.10.88 the Assistant Engineer, N.F. Railway, Badarpur 

Ghat (Respondent No.4) removed the applicant from 

service with retrospective effect from 24.02.88(frorn 

the date of conviction) under Rule 14(1) of the Railway 

Servants (Discipline & ?ppeal) Rules, 1968 on allega-

tion that the applicant was convicted with life sentence 

by the FIon'ble Session Judge, Silchar without any notice 

to show cause or without considering the circumstances 

of the case. 

A Copy of the Order dated 05.10.88 

is annexed herewith as NNUREAJ1. 

Cont .... 5. 
9 
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• 	4/8 • 	That, the applicant f ii ed two appeal S 

dated 11.10.88 and 25.09.89 to the Divisional 

	

• 	Engineer II, N.F. Railway, Lumding(Respondent No.3) 

for his xKk-txnmz= reinstatement in the service. The 

appeal dated 25.09.89 was disposed by the Divisional 

Engineer II, N.F. Railway, Lumding(Respondent No.3) 

vide order dated E/74/1_E(New).dated 04.02.93 regrett-

ing the appeal for reinstatement. However, the appli-

cant was intimated that his case can be considered 

for reappthintent as fresh entrant. But as the appli-

cant attained the age of superannuation on 31.10.91, 

question of reappointment did not arise. 

A copy bf the order dated 4.2.93 

is annexed herewith as ANNEXIJRE-A/2. 

4/9. 	That, being aggrieved by the order of the 

appe'late authority, the applicant filed an applica-

tion before the Honble Tribunal, which was numbered 

as OA. 110/93, for setting aside theorder of removal 

issued under No. E/2(Loose)/154 dated 05.10.88 

(ANNEXURE - ZV1 ) and the order of the appellate uthO-w 

rity issued under No. E/74/1E(New) dt. 04.02.93 

(ANNEXURE - ?/2) and for payment of Pension etc, The 

said OA.No. 110/93 was partly allowed by the Hon'ble 

Tribunal vide order dated 31.lo,94 settlng aside the 

order of removal issued under No. E/2(Loose)/154 

dated 05.10.88 and that of appellate authority issued 

under No. E/74/1-E(Mew) at. 04,02.93 holding inter-

all a. 

Cont .... 6. 
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In the result both the impugned 
. '

~ . 

orders namely the order dated 05.10.88 
(Annexure - W4) passed by the Assistant 
Engineer (Respondent No.4) and (appellate) 
order dated 04,02.93 (Annexure -.?/7) passed 
by the Divisional Engineer II (Respondent 
No.3) are hereby set aside and the matter 
is remitted to the Assistant Engineer, 
(Respondent No.4) for passing an order a 
fresh in &cordance with the law and the 
Rules in the light of this judgment. Such 
order when passed shall be communicated to 
the applicant, The applicant shall be en-. 
titled to prefer an appeal departmentally 
against that order if he is aggrieved with 
the same and is advised to do So. 

It will be open to the authori-
ties concerned to impose the penalty of 
compulsory retirement instead of penalty 
of dismisS1 removal or reduction in rank, 
as a special CaSe, if they are Satisfied 
that such a penalty may be imposed. In 
that event it wille treated as a prece-. 
dent for other similar cases by virtue of 
this order. We hope this aspect will be 
sympathetically considered. 

The question of monetary benefits 
and/or retirement benefits if would arise 
depending upon the nature of penalty imp-
ósed shall be dealt with by the authorities 
concerned in accordance with the law and 
the Rules, In the event of penalty of re-
rnoval from service or dismissal is event-
ua].].y imposed then the respondent may 
sympathetically consider granting to the 
applicant compassionate Pension to the 
extent permissible under Reilay Pension 
Rule. 

The disciplinary aüthority(Respon-. 
dent No.4). is directed to pass the fresh 
order within a period of 3 months from the 
date of communication of a copy of this 
Order to him. II 

A copy of the said judgment dated 

31.10.94 is annexed herewith as 

ANNEXJRE 

4/10. 	That, the said judgment of the Hon'ble 

Tribunal was communicated to the applicant by the 

Cont ... 7. 
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Section Of ficer(J) of the Hon'ble Tribunal under des-

patch No. 5005 dated 09.12.94 under Regd. Post and it 

is expected that the copyjudgment were communicated to 

the respondents. Simultaneously. 

4/11. 	That, although the Hon'be Tribunal direc- 

ted respondent No. 4, the Assistant Engineer, N.F. Rail-

way, Badarpur Ghat, to issue a fresh order within a 

period of 3 months from the date of communication of 

this order, no orders whatsoever has been passed within 

the stipulated period of 3 months or thereafter nor the 

applicant has been paid his retirement benefit. 

4/12. 	That, the applicant attained the age of 

superannuation on 31.10,91. 

5, Grounds for Relief t 

5/1. 	That, as the order of the removal dated 

05.10.88(ANNEXURE - A/i) and that of the appellate 

authority dated 04.02.93(ANNEXURE - A/2) have been 

set aside and no fresh punishment was imposed on the 

applicant within the stipulated period *1 applicant 

is entitled to the wages for the period from 24.02.88 

to 31.10.91 and pension alongwith gratuity and other 

retirement benefits on and from 01.11.91, 

6 	Details of remedies exhausted : 

There is no xai*da remedies provided in 

the situation other than moving the Hon 1 ble Tribunal. 

Cont .... 8. 
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1 8 : 

7, 	 That, prior to filing the OA,NO. 110/93, 

the applicant filed an application before the Mon'ble 

Tribunal which was registered under No, 162/91 which 

was rejected considering time barred.. Therefore, the 

applicant filed the OA.NO. 110/93, after his appeal 

was isposed by the 	ik appellate authority. 

7/1. 	At present no Suit, Writ Petition or app- 

lication is pending before any Court or Tribunal on 

the subject matter filed by the applicant. 

81 Relief Sought : 

On the facts and circumstances of the 

case the applicant humbly prayers for. :- 

Issue of direction on the respondent 

for Payment of his wages tx from 24.02.88 to 31.10.91 

and for Pension from 01,11.91 along with Gratuity, 

. other retirement benefits as he IS entitled/and for 

this act of kindness the applicant shall ever pray. 

• !t1cu1s of application fees ; 

IndianPostal Order No. 

'Dated - 	& it' '7) 	for a Sum 

of Rs. 50/- ( Rupees Fifty ) is 

enclosed. 

Cont ... 90 

0 
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VERIFICAEO 

I, Shrj Banka Beharj Nath, Son of Late 

Bangshi Nath, aged about 62 years 1  resident of 

Village - Sonacherra, P*04 Chandranathpur, Dist-

rict Cachar, Assam do hereby verify the contents 

of paras 4, 7 and 9 are true to my knowledge and 

belief and the rest are submission to the Hon'bje 

TriJrnal and that I have not .supressed any material 

fact. 

7,k)  
Signature of the ?plic ant 1  

Dated 

Place : 

)OOC 

0 
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OFFICE OF lift'. 
1)1VI31ONAL IUIYS MANAG1R (W) 

LUI4DING, 

DILTk.L)  

To * 
Shri Banka Biari Nath, 
Ex, QAan 

PWIB), 

I 

if 

- 

Sub s Re.-instatent in serv'1c 

Ref * Your appeal dt. 25..999 

your appeal dt, 25..'9..99 s crefu1jy been exilninod, relied upon the courts verdiked -  u 42Learif lea.. tioa thereof 'om UM(Law) on which it was relt clear that, it Is not a acquj.tal case and a such no betilfit is exten... 
dable to you as çpl1cab1e in case of clear acqiijta1 is here.. by egrtted0 	 I 

Further, It uiay be stated that, ~our  case can only e con1derd. for rappointent as fresh enrant,'projded you 11 1y for the same with clear coa.ent, 

. 	
.7 

i.i1v1 0  Englneer(II) 
.or Divisional Rlya Manager (W) 

-7 

( 	

f 

/ 

7) . 

cy1  
I)' 

ç/ 

7, 
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Restered with All) 

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

CU.LIAHATr BENCH :: GUWAHATI. 

'l)vJ 

URTEL) GUiIAHATI, THE 

L.GRI'ENAL APPLICATION NO. 

APPLICATION NO. 

CONTEMPT PETITION NO. 

REVIEW APPLICATION NO. 

TRANSFER A°PLICATION NO, 

hL L 	
APPLICANT (s)/ 
PETITIONER (s) 

\JEIJ 

RESPONDENT (s) 

To, 

o 	 . 	 . . 	 . . 	 ...... . . . . 

o 	 . 	 . . . . . . . . . . . . . . . . . . . . . 

* 	.. 	?4\'!-m-:/, •SO • 0. 0 0000 

* 	:T. 	 0 0 5  0 0 0 • 

Ic 

I am directed to forward hrewjt h a copy of iidcjment/Order dated 

passed by th9 Bench O this Tribunal comprising of Hon'ble 

Vice—Chairman and Hon'hle 

i& Member, Administraive in 

the above noted case, for information and nE3CeSsary action, if any. 

Please acknuwlodra receipt. 

Yours faithfuliy, 

Enclo. i Asabove. 

---- 	 SE CTI ONOFF1' 

- 	 .,— 	 - 

-i- 
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r: 	Tl PENCIl 

Oriqinl Application No. . ifl/93 

te of Order: This 'the \&L )a of 	to1or 194, 

Justice •Shrj M,G.Chaudhari, Vice-.Ghairm3n 

Shri C. L. Sanglyine, 	mber (.\dninistrtive) 

1, Shri IJanka Behari Nath, Son of 
L3te B.3nqshri Nath, 
vil1.ge—Son3chorra, P.O.Chandranathpur, 
Dist—Cachar, 

	

s s a m, 	 . . . 	.. , 	. . . 	.ial.ic SLt.. 

Hy Advocate Shri R.Dutta 

—Versus- 

1. The Union of India represented by the 
Ganeral i'bnaaer, N,F.Fai1ay, lvhligaon, 
Gjwahatj-781011. Assam. 

2, Divisional Railway Mnager, N.F.R.iLvay 
Uanaoer, N .F.Raiiwy, Luiiiing, P, O.Lurndinq, 
District--NJowgorig, Assam 

3, 

4. 

? 

/ 

\ 

Division.31 Engineer/IT, N.F.R3ilw3y, 
Lurnding, P.O.Lumding, 
District.Nogorig, Assarn 

AssistEint Engineer, N,F.lThil;ay, Eadarpur Ct, 
P.O.Badarpur, District—Karimg3nj, Assam 

Pespondents. 

By Advocate Shri B.K,Sh.rma. 

ORDER. 

)J'JI. J.iyl 

r. 	 The applicant who was working as Gngn, 

Ga No,34 under UP1/BPB—N.P.Raii.vay was removed from 

er'iico with effect from 24-2-88 (on which d3te he h3d 

)aon put on suspension) vide Notice of Imposition of / 

flon31 11-- y and removal from service issuad by Asstt. 

Enqineer, N.F.R3IlWEiy 

 

B. 	rpurghat, dated 5-10-8 
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(11 I 	on 	1 1 (32 	L 	n 	01 

t h t 	p1 	i I. 	s not I ' 2 fl 	1 	ce 1. lh  

h s rroducpd a copy of ,h at mw be descril3ej s 	rth 

parts culcrs sPnittd by him before the Div±s 

Enajneer (II), N. F.1Th iiy:ay, L)ing on 259-89 (.\nncxuro 	/6) 

in e'hich he pr 3yed for i:eint.tcmont, It appo s tht 

his appeal vas pending the applicnt ciiailenoed 

the removal notice dated 5-tO-88 (and an earl Jer uspon-

sion o.-der) in 0. \. No. 162/91 in this Trjbun - 1. iht 

Cane to be reocLed at the ad;ission stage en the qrnond 

that it /5 t.i io burred on 8_92 yule An0>eo'e Yn The 

leJined 	VOC2 to for the a ppilc nt h d not chosen to 

reraain present on that day. The Divisional LuLforr II, 

respondent 11o.3 refused the prayer for reins ta Lcaent 

nd in subs tance confirmed the penalty of :rennval 

imposed upon the applic ant, by his order (in the shape 

of a coaInic2ofl ) d ated -2-83 (Annexure  

applic ant thon Filed O.A. 78/93 against both the orders 

in 1.31,1 93 but c.ithdre. the s imp on -6-93 mith leave 

-to file a fresh appfld ation and thereafter riled the 

pro sent 	p1 Ic tion on 2 L-6-93 oh a I ienging the orders 

datnd 5.-t0-3 nd -2-O3. '\lthough iht v as iss:pd on 

5-10-33 ns titled as notice and k-That v. is iseed on - 

1._2_93 is in the nature of communication ::c, shall i.- efer to - 

these as orders For the sake of convenience. The 0.A, 

e arlier hoard and disposed of by the I3onch (Ilanue J, 

VIce-hairinan and Iarned Admin strative anber ) y 

order d a ted 1_2_94 The apIlic..atj on was ailcr;ed and the 	- - 

removal o:der dted 5-10-88 vas quashed nd the rnspon 

dents were directed to impose penalty of coeulsory 

/ 	 c 
/ 	'1 
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/ 
ri e'nt upon the }p1 Ic nt nd to extend to hi. fl 

]vice a:d re ti3 a Lnefits. Th respondents ho..e'er, 

for 	Ltinq aside th3t order it hvinq been 

pssed exprte. .'e have lloved that 3ppliction 'einq 

.112/94 by our order dated 4-10-94nd hive re-

he3rd the application on merits On 6-10-94, 

The relevant facts giving rise to the impugned 

orders are as Eo1lots :- 

(a) The applicant ws employed 3s c3, su1 

labour Gangman in 1958 and was absorbed 

as a regular Gangrnan on 5-40-63. He was 

attached to Gang No.34 and was working 

as such at the material time. 

(b) 	He was involved in a murder case along- 

with 7 others and was convicted for 

-' ommitting offences punishable under 

sections 302/34, 325/34 and 323 I 	by 

the Sessions Uourt, Gachar in sessions 

Gase No.151 of 1985, on 21-2-88. 110 W3S 

sentenced to suffer inprison:nent for 

life for the offence of murder nd to 

lesser terms of imprisonment for the 

other offences. The 3polic.3nt Was re1e3se 

on Bail by the High Gourt on 22-7-88. 

In view of the conviction the respondent 

1,,To.4 firstly placed the a;plicnt on 

suspension by order dated 5-8-88 with 

• retrospective effect from 24-2-38 i.e. 

the date of conviction and thereafter 

passed the removal order on 5-10-88. That 
- 

order was based upon convictiofl.'Jth 

:i 



3 j fe 	entc'ncc 	in 	the ciH 	d 	C 	 S 	0fl 

A 
dent 	oi took the V1(:.' tht 	vihc 	rd to 

the gravity of the offcnc0 the 	plic nt w -.s 

not a fit poron to be retained in service, 

Subseqontly by judgment - nd order in the 	ppl 

against the convictjn the High Uourt was pIeed 

to acquit the ajplic1t of the oIence 	under 

sections 32/34 afd 323/341PC but !jfltajfled 

the convjctjøn for the offence under section 
325 	r.w. 	34 	IPC. Te 	.ontonco 	br that offnc 
ho over W3S reduced to ihe porod 	1iedy 
un 2 erone in Custody. Tb L oyder 	pssed in  
criminal 	Apipeal No 	3/i988 on 17_89 

(c) 	In view ofhis acquittal under 3ection 302/34 

IPC the mplicant 	ui:mitted a rephicat4on in 

the appeal to the Djvisjoft3l Encineer dated t 
25-989poiritxng OUL Lht fact and submitting 

that since the order of removal was bsod on 

lmprisoiimcnt for ,ljfo that nocded to be set 
- aside in as much there was no ground for sus- 

taming the punihmciit imposed upon him and I 
prayed for his reinstatement. The Divisjonl 

Engineer hever rejected the plea vide irpuoned 

order dated 4-29 	wherein he ks stated that 
H 

/ 
the applicarts appeal w a s carefully examined 	nd 

that looking to the verdict of the courts 	nd 

opinin of GM(Lw) it was not a case of clear 

acquittal and therefore no ro.iief cn be granted. 

Ho h;ever made it cle3r that his case can be 

considered for re-appointment as 	fresh entrant. 

contd/- 



H 
.liC.Tnt 	feelino 	inlieved 	by 	t 1 1 

i 	h 	s 	 the 

3 	The trmcvance 	of the applicant is that the cir- 

• 	cumstince of his acquittal for offence unde 	ction 
302/34 IC h.s not been duly taken into account by the 

appellate 	auhnuity and there has been \riolt.ion of 

Rule 14 	(1) Of the Railway Servant 	(Discipline 	nd Appeal) 

Rules J.96 	and also 	rirciplos 	of natural justice in 

as 	ijch he \':s not given notice 	or Opportunity to 

sho.'; cauo 	insL the proposed pen 4ty before it was 

ii posed 	or ccinljrried. 	Thus 	accodino to him the impugned 

orders are •hd 5.n law 	nd il]eoal and recuixe to be 

quahed 0 	It is also his contention that the punishmcnt 

V 
-. 

awarded is 	•p1:oportionje to the 	misconduct 

•nd 	is eCeSS1VC :d harsh. 

4 	The ropondents have resisted the 3pljctjon 
They interalia contend that the application is barred by 

resjudicaf.a, 	that the 	conten -tions 	noi sought to be raised 

were not raiJc?d in the departmental appeal and cannot 

therefore he agitted now, 	that the involvement of the 
H applicant in a 	heinous crime and his conviction by 

trIal court rendered the punishment of removal from 

service propr and ther.is  no infOrmity in the impugned 

orders 0  They furLher contend that the Orders have been 

rightly passed 	in terriis 	of 	flule 14(1) 	of 	of tho Railv.'y 

Servants 	(D5e1p?ine 	and Appeal) Rulc 	1968. They point 

out that although dismissal from service would have been 

justjfid the coipetent 3ut1 - ority had ho.ever taken 	/ 
31enent vj' 	nd inposed the pcnity of renoval 	hich 

/ 	,, 	 contd/ 



had enabled t 
e appellate authority to 4give an opor_ 

tunty of rc_ppo1fltrnent as fresh' entrant to the applj_ 

cant, The respondents submit in these premises that the 

aPPliCatiOn is liable to be dismissed , 

In the above noted background folltibg points I 	
arise for consideration. '1 

l 	1 'hether the application is barred by res- J 	
judicate ? (No) 

2 	1hether the application IS barred by limi 
tatjo 	7 (No) 

3 	V'Ihether the impugned orders are vitjaed 

for breach of Rule 14 lj or I..' 

for 

violation of principles of natural 3ustjce? 

(Yes—for breach of Rule 14(1) 
4 	

Whether the Penalty imposed is exercise and 
L 	

harsh ? (Does not survive) 

5• 	Whether applica 	is entitled to be grantee 
2ny relief ? (Impugned orders set aside - 

matter remitted for fresh 
order) 

lR.Dutta, 
learned counsel for the applicant made 

an impassioned plea that 'the applicantho is an extremely 

'poor person and has already retired on 31-1 0._91 needs to 
ba saved from the vigour of the 

illegal and harsh punish 
ment based on reasons extraneous to his duty and driving 
him as a consequenceto penury and miserable existence 

in old age He submjted that if the removal is set aside 
then the applicant can hope to get monetary benefits of 
pension which will enable him tp 

meet bpth ends meet 5nd 	
j survjve W0 must record bee that 	;Dutta who seems 

contd/_ 
I ,r 
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., 
to have made his services available almost grebes to 

the applicant has put 1is heart and soul in arguing 

the matter.so  much so that it instantly evokes sympathy. 

However, we can only decide the matter according to law 

• and not en sympathy. We now proceed to deal with the 

points enuerated above •  
P. 

Pojt No.1. 

It is clearly seen from the order On earlier 

0.A.(162/91) dated 8-1-92 that the application was not 

dismissed for default but was rejected as time barred. 

The 1 respondents contend that it is a conclusion on merits 

and thusoperates as re-judicata and bars the present 
/ 

O.A. We do not however agree. mThe observation cannot be 
- 

read as a conclusive finding as parties 
AL 

that stage. Henceie hold that no bar of res-judicata 

arises and answer the point in the negative. 

• Point Np,2. 

1/ 

We feel it necessary to examine the question of 

limitation since the earlier application was rejected 

and since the order dated 5-10-88 impugned in the 

instant application was also the subject matter of that 

O.A. It appears to us that the applicant had approabhed 

the Tribunal on the earlier occasion when his appeal 
/ 	 o 

before the resi56ndent 
3
N *4 had not been disposedtyle so 

otherwise 
assume becauseLt.he  appellate order would have mentioned 

about is disposal. It does not so record. The appeal was 

disposed of on 4-2-93. The earlier application it the 

contd/_ 
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ii  

nost could be said to be 	
1~r filed ;  In a ny 

event the order of removal dated 5-10.88 having merged 
	- 

in the appellate 
order ddted 4-2-93 the present appli-

cation filed on 21-6-93 is clearly within limitation under 

Section 21 of the Administrative Tribunals Act, 1  We hold 
accordingand answer point No.2 in the negative. 

4 
A 

. 

Rule 14 of the Railway Servants (Discipline and 

Appeal)Rules 1968 lays da:n Special procedure in certain 

cases of disciplinary action, it inter-aija provides 

that where any penalty IS imposed on a Railway 
5ervant 

on the ground of Conduct which has led to his COnvictIon 

on a criminal charge the disciplinary authority may 

consider the circums -tances of the case and m3ke Such 

orders thereon as it deems fit. This rule operates mot-

with_standing anrthng contained in Rules 9 to 13 which 

prescribe the procedure for imposition of penalties. 

The 
penalty imposed upon the applic5nt by the impugned 

order dated 5-10.38 of removal is 
a major Penalty under 

Rule 6 (viij) •  It states that the order has been passed 
3s per Rule 14(1) of D & AR.68. A plain 

readjnq of Rtii 

14 shows that the disciplinary athorjt ,  may pass such 

orders as he deems fit after considering the circumstances 

of the case. The authority who passed the order dated 

5-10-88 recorded that the Conviction of the applicant 

on a grave criminal charges and the sentence of life 

imprisonment imposed upon him by the 
cOuhl of 5essjo 

h.3s been carefully considered by him and that the 

contd/ 
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giavity of the offence is such s to '3ir3nt a severe 

form of punishment by the court of 1w md (there fru-e) 

the appiicnt is not 3 fit person Lo the retained in 

service. It is quite clear that the sole basis on which 

the removal of applicant is based WS his conviction for 

criminal offences. 

5. 	Plr.Dutta ha';ever submits that 	the order is 

vitiated for to reasons. Firstly, because what is con-

templeted by Rule 14 is that the disciplinary authority 

has to consider the circumstances of the case which in 

the submission of the learned counsel implies consideration 

of fcts of the case leading to the conviction •nd it 

hasto cOme to its o''n conclusion either that any grave 

misconduct during the course of Service with the Riilways 

was committed or the delinque1t was found guilty of moral 

turpitude $0 as to render his further retention in service 

undesirable or contrary to public inrest. Such an exercise 

ha not been done by respondent No.4 by reference to the 

facts of the case and he hasimply relied on the circum-

stance of conviction by the criminal tJourt and that is 

wrong. The submission of the counsel in other words is 

that mere conviction of • a Railw3y servant on a criminal 

charge is not enough to warrant imposition of the penalty 

but there has to be subjective satisfaction of the dis-

ciplinary authority independently upon the facts of the 

criminal case to conclude that.a penalty was called for. 

The Railway Board's letter No E O R G 6-.•dated -2-1950 

and E 56 RG 6-6 dated 31-5-56 are called in aid by the 

learned counsel in support of this proposition. A gist of 

contd/-. 
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these circulars is to he found at 
PP 54 md 55 in Brochure 

on Railway servants (D & A) flul ~s 1963 Issued by 	nitry' 

of Railways, 1976 edition. Mr.Dutta also relies upon the 

d e cision of the uprono Curt in Union of IdIa VS.dU1 

11aid, 1976 .AIsLJ SC P.8 There1n it is hold that the 

word 'consider' (in Contra-distinction with word 'determine e) 

(merely) connotes that there should be active applicatIon 

of mind by the disciplinary authority after Considering 

the entire circumst.Thcs of the case in order to dcjd 

the nature and extent of the penalty to be imposed on the 

delinquent orployee on his conviction on a cflmjnal 

charge: Referxing to another decision of the' Suprerr,e 

Court in UIjoflt)f 	India Vs. Tulsjra,n Pate! 1985(2) AIsLJ 

SC 145 Mr.Dutta submitted that it is not mandtory in 
all cases 	of conviction that rnjor penalty of removal 
should be imposed and a lesorpen-i1ty can be imposed 
depending upon 	hofctg and circunstnces of the case. 

Lstly -the le3rned counsel relies upon the deci s ion of 
the Kerala Nigh Court in these of Krishna I(utty Vs 

Senior Superjntenrit of Post Offices reported 'in 1975 

ISLJ 	Key P 749 wherein it is held that a conduct which 

is not in course of employment cannot be a misconduct 

and cannot be a subject matter of a disciplinary action 

and that the conviction on criminal charge for a conduct 

which is not misconduct cannot bea reason for taking 

action against a Govt servant. The learned counsel submits 

that the respondent No4 has not acted in COflSOfl3ICC with 

these principles and he not having actively applied his 

mind to the facts and circumstances of the case "hich 

had led to the conviction of the applicant his order is 

rendered illegal. Liarned counsel submits th3t ueh  ILA 

contd/. 1  L 
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exercise 	-- done by the iespondent No • 4 

1:oible that he my hve been inclined to award 

a lesser penalty. 

1'.Sharma, the learned Railway counsel h:ever 

submits in answer to the'ahove argument thatk  a conviction 

on a criminal charge whether relating to an offence commi. 	H 

tted during the course of employment or othe]xJise is 

sufficient to attact penalty under Rule 14 (1). He submits 

that the Respondent No.4 had taken into 3ccOunt the fact 

of conviction and the gravity of the offence and he W3S 

not required to consider anything more. Plr.Sharma further 

submits that in the circumstances a regular disciplinary 

inquir was not c].led for md the order dated 5-10-88 

was passed according to the rules and is perfectly iegl. 

The counsel submits that as on the day when the order 

was passed the applicant ns suffering the capital sentence 

and the respondent No,4.ws 5ustiIied in t:kinqihat 

circumstance into account. 

7 	In order to appreciate the above submissions 

of the counsels we may at this stage itself refer to the 

decision of the Railway Board in this respect the gist 

of which is to be found at p 53 of the Brochure (Supra). 

it is stated: 

"while action to dismiss, rene or reduce 

an employee or impose on him any penalty on 

the basis of a conviction on criminal chargo 

15 to be taon on the nerits of to case, 

7 	 H 
: 

V 	 it is not necessdry to observe the usual 

disciplinary procedure befoie takng action 

c, 	 A 	 c ontd/- 
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to dismiss, remove etc. 	Inuch cases, 	it 

A 
not oven necessJry to serve a cJroo_sbeet L  
on any employee 3nd the departmental penalty 

may be imposed straight.,'ay 

2Qavc:t 	 isnvJçtio 

- 

The underlined portion above rather suggests that 

whiTh acting under rule 14 the authority hs to look to 
the merits of the case and has to take into account the 

cOnduct which led to the conviction independently of the 
finding recorded by the criminal Court. The rationa1 

behind this exervise clearly it to find out the impact 
of 1 thet cOnd uc ts on the Suitability of the delinent 

to perform his duties normally f or judging whether he 

must be dismissed or removed_or only ieduced in rank. 

For instance in a given case the conduct leading to the 

involvement in the offence may be re.latipg purely to a 

private matter and may not involve 	mbr1 	turpitude or 
any element which is likely to affect the 	5uitbi)ity j 
of the servant in the discharge of his duties with the 

H flailways 	punishment other than dismissal or removal 

is to be considered. The lnvoltrement 	nay be direct or 

P indirect. All these factors have therefore to be weighed fo 

:1 determining the nature of the penalty to be imposed. 

Mrecircumstance 	of conviction would not therefore 

be the sole criteria. 
-- 

he policy guideline issued by 

the Railway Board would rather support !.Dutta 'S argument' i P 

than of Pdr.sharma. There is substance in the argument 

of f.Dutta that while undertaking such a consideration 
- 	-- the authority would be required to see whether the cOn— S  

duct that led to the convicton was an 	way concerned or 



I 

relevant to the employnt or was Ont oly outsjce it 

nd/or whet)er it involved moral turpitude nd in the 

light of that conclusion the authority hs to deide 

upon the proper quantum of Punishment 'od is not to be 

gJided by the quantum of punishment imposed by the Crimj1 

Court even though on the Same set of facts. It is ObvIous 
that if this test is applied then the impuçned 

order 
dated 5-10-88 must be held to be h 4d for 'nt of such an 
exercise as it is not reflected in the order, t.Dutta 
precisely wants us to so hold, i'.ha-rn3 ho.ever submits 
that this would not be the correàt position in law. He 
relies upon the second proviso to Article 311(2) of the 
cor1situtjon of India and cQntencjs that applicant 

is not 

entitled to any enquiry or hearing and the Subjective 

satisfaction of the Respondents No,4 cnnot be challedged 
by him. 

- 

H 

'p 

iy 

are h o~ %, e ver inclIned to 3ccQpt the submission 
of 	.Dutta having regard to the lanuace of 2nd proviso 

to Article 311 (2) itself which refers to 	on the ground 
of conduct which has led to his conviction on a criminal 

ch3rge". The words used are not merely "the conviction on 
a criminal charg&' and therefore what has to be considered 
by the dlsciplin:3ry authority 

is 'cooduct which has led 
to the conviction" That implies applicj0 of mind totH 

facts of the cse leading to conviction ind conduct of 
the delinquent revealed therefrom a nd the light of that 
the quantum of punishment is to he dedided. Although that 
may be his unibteral decision but such n exercise is 
-rincessary 	A referetice to the relevant c3e law could 

he apt to be made here. The Supreme Gourt was pleased to 

contd/_ 
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Hi hold in Union of Indlo Vs.Tuijram Rtel 	(In 1985 S(;. 1416)J 

(ilredy mentioned earlier) 1 935, AISLJ SU 145 as fo1las : 

"where a disciplinary authority comes 

to knoi .that a governient srvant hs 

been convicted cs a criin1 charge, 	it 

must consider 	hethor his conduct which 
4 .4 

has led to his conviction was such as 

'tarrants the imposiLic)n of a penalty 	nd  
I. 

if so, what the penalty should be. 	For 

that purpose it wIfl have to peruse the D H 
judgment of the criminal Court and con- 

sider all the facts 	md circumstances of 
I . 

the case 	2nd various 	Factors..,Thjs, 

h'ever, has to be done by it exprte 	nd 

by itself.. Q-ie the disciplin.ry authority 

reaches the conclusion that the Govt. 

• 	savants 	conduct v.'assuch as to rejire 

his disrissal or removal from service or 

reduction iink he must decide which of 

these three pen1tios should be imposed 

on him. This too 	it h ;s to do by itself 

and without hearing the concerned Govt. n. 

servant by reason of the exclusionary 

effect of the second proviso. The disci— 	jJ 

Plin.3ry authority must, ho.;ever, bear in 

mind that a conviction on 3 criminal charej 

does not auto111tica1ly •cntajl dismissal, 

removal or reduction rank of the concer-

ned Govt servant. Having decided which 

of those three penalties is required to 

be imposed, he has to" pass the requisite 

Ord?r. 

1x\ 
, 

V 

• 	

• ~fn. . 



The impugned order gives the impression that ( 

the flespondent No.4 has imposed the penalty of remov4 

upon the applicant bj way of automatic entailment of that 

penalty asa consequence of his conviction, lhat the 

authority has considered 'is the gravity of the offence 	ft 
as he was convicted for offence of murder and the sentence 

imposed upon him of life impisonment. To tho extent that 

the offences for which the applicnt was convicted were 

indeed 	
I' 

nd grave kut 	tht by itself is not 

s u cfcle nt to attract the second proviso of 1rtic1e 3J1(2). 

Since the authority has not acted within the parameters 

laid do.\Tn by the Supreme Court (in Tulsiramst)  case the 

order of imposition of penalty will hove to be held as 

re-ad in law. 

In the case of R.N.Ginath Vs,Union of India 
	 1: 

a 0s AISLJ 1987(4) (cAT) PJO1 Gjwahatj Lnch(as then
IN  

constuted) reference was made to the decision of the 

Surome Court in Satyavir Singh V.Unionof Inriia, 1986(I) 

ASLJ 1 SG wherein the summation of the principles lid 

• down in Tulsirans' case (Supra) WaS rn3de and conclusion 

No.52 was repro-dutionof the passage quoted above by US 

/ from Tulsiras' case. We are therefore unable to agree 

with the submission of !.Sharrna based on second proviso 

to Article 311(2) to the extent of the consideration of 

the matter by the disciplinary authority. 

12; 	Turning ni to the appellate order that also 

suffers from the same defect: as we have found in the 

order of the disciplinary authority. Wrse still is the 

• 7 

	

	 fact that by that time there was a mterial change in the 

situation. The applicant was acquitted an appeal by the 

C ontd/- 
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	 u 'L of the offences u 	r nit 	 3 '/..3'1 nd 

UTh sentence of 	risor Vii, 	i ,  lie 	ch 

. 	he lnsis of the 	der of 	ftc dc' 	iry 	uthority 
H et risicje 4 	The view of 	the 	ihority 

ILL 	t're was no clear acquittal .s 	coiiv.iction under 

cçJn0 325/34 was mintained by it]f w 	not sufficient 

to 	'!1iain the penity of remov3l 	if 	o 	.L1O 	nd 	the 

Lo 	authority was rcquired 	to ui 	-L.'.hb 	by himself 
'. . 

o: 	:e 	itting the matter to the discipi nii:y 	nhority . 1 

the 	uicise required to be done 	s 1 	:o;jl by the Supreme 3 
oui- t in Tulsiran1! s' 	case 	and then 	ecie 	he thor the 

ei 	lty of rcmovl was ca.11ed 	for or 	it 	'..s 	a case 	for 

1 	,r 	punishment. 	For these 	.r 	SOflS 	•o 	1,-1 	Lii 	L 	the 

- 	.1 bte 	order is also imfirm 	U:.d 	:i.ui 	l 	nd cannot 

- La med. 

i 	 That krings US to the ScOnd 	leg 	•)L 	the argument 

.". 	Utta. 	He sumits th3 t 	nity 	•od upon the 

.1 
. 	 .c 	nt 	is 	illegal 	in 	as 	nijch 	s 	rio 	'.ocLunity 	to 

cuo 'against the proposed piil 	.cuL ...s given to 
.L! 	'licent and that is viove 	of i'e i.rvmii 	rules 

t a cli as principles of natur.31 justice. 	relies upon 

iway Servants 	(Djji1jri0 	an 	•: 	) •'\n'nCent J 

1987 made by the 	Pr6sident of 	Tji 	in oorciSe of 

c:ors 	confer,-t.-by the 	proviso to .\i1,j r: lo 309 of 	the 

1.1 'ition by which amend;ents 	.'ere nde 	to oriqina 1 

of 	1968. Amended Rule 2 pi'ovick. 	: 	 V 

In rule 14 of the R il'y 	rlS 	(Djj_ 

p1mb 	& 	ippol ) hUj.(, S 	or 	the 	proviso, 

H' the follov.:ing 	provisas 	'.h:) Ito 	shstjtuted 

niire1y 	 contd/ 
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Pruvidcd that the i11']y ierv ant my 

be qiven an Opportunity of mking le  

rcpreeflt3tion on the pen -dty propo 

sod to he imposed before ny order je 

mde in a case foil i4 	 1• - - - 
	- 	 UJUj ci.;Iuse. 

(1) 

J-J.uvJ.ueo turtJ-er • ....... It .  

The amended rules crne into force on 21-11_37, ITrovisi on  

of Hule i'1 of the parent flules readino "The (2isciplinry 

.uthority may consider the Cl)Curflstances of the Case •;nd 
make such orders theren as it deems fit:' must nor: 

H he read alongviith the afores.'Jd proviso which loads to 
the position that 3fter the discip1inry authority re;chc. 
a COfl1U51Ofl about the penalty to be imposed after con_ 

-siderub the circumctances ol the case that he m/
ay give 

an opportunity to the l3lw.:3y servant of makinq represen 
tation On the penalty propod to he imposed berore ny 

order; is made in a case following under clause (i) of 

flule 14 (whIch is 3pplic3L1e in the instant case) It is 
ertjnent to note that the 	 Ru1 	hve been 

rnde unor Article 309 of the constitution and relate 

to Rilw3y servants. 

1' Shara submits that the proviso Rule 14 (j) 

?ded by the amendment rules is directory in nature 

and having rgard to the decision of the supreme court 
- 

in Iulslr3m fS t 
 case expl3inin3 the scope &f the second 

Ovjso to 1 rtjc1e 311(2) of the OflStjtut5n the 

.3pO1icflt was not entitled to be given any opportunity 

to show cause against the proposed penalty as a mtter 

of right and failure to do so therefore does not 

contd/- 
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I. 

i.io the i.j'uqricd orders. 

In rival SU[NfljSSjQiS o 	he counsel le.- d to 
Awl 	

/ 

o(mingly conficinq Stuti0 Li our viey h: ever 

'vhefl the amended rule is reid ii r..onious1y 	th the 

r tio in T1sjrars' case the 	 position "oul 
;)C •s 	ol1.ois :- 

In a C)SG where 	I Jl1.'ly 	 hs been 

c)nvicted on i cri!in11 chroe thc ic:i.plinr, 3uthorjtv 

''i.li in the first instnce 1rue the judgment of the 

J'i!n.n1 Court (inaluding jud cut of ppell.3te Court) 

if my, nd sh3ll consider ] 1. Lho F cts nd circ!mtn_ 

ces of the case •nd v•rlous other f c'Lrs. Therefter 

it .'il1 consider :heher the Ccnijct of th deljnuent 
e1'v3nt which led to Iiis convjctji w.s such as vrr.ints 

the imposition of penalty. IL 51 1 1 11 then decide :ht 

1'nity should be imposed.•ll.,t 	above steps ill be 

t zon by the disciplinary authority by ox—parte nd by 

itself without hearing concerned rilway servant. 

After the decision fo re,che 	nd pen 1ty is 

proposed the disciplinary uthorILy v;il.l consider whothor 

looking to the totality of the cJ.rcumLnces the 

delinouent servant may be given n op:otunity of mki.ng 

• reProsent3üofl on the penity prnpoed to be imposed. 

:hether to give such opportujLy or not sh3ll be within 

:1 

the discrctjon of the Disciplinary •Iuthorjtv. The 

discrea-1,jon ho.'ever shall be exercised reasonably. 

The 	uthority my in his discro- in a case fl1ing 
;ndar CL I of Rule 14 permit a 	reprecent3tio 

to be filed or my hear the appJ.icint orilly. fter. duly 	H sidering the lopreseritation ho discitlinary uthoi Lty 

/ 	 contd/ 
/ 	- 
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will mike the final order imposing the 4pote enuty. 

The delinquent servant concerrwd ho:ever is not 

entitled to rn3ke a reprontatiOn or of being heard on the 

qUOStiOfl of penalty as a matter of right by reason of the 
t 

exclusionary effect of the 2nd proviso to Article 311 (2) 

of the Constitution. 	
I 

In our opinion the amended provisjcn is directory 

in nature and all that it docs is to confer a discretion 

uopn the disciplinary )uthorlty to give r opportunity in 

a case falling under Rule 14(i) of Riiay Servants 

(Discipline & Appeal) Ruled of making ropreentation on the 

pen.1ty proposed. It will hocerbe rjes3h)0  3nd in 
A 

keeping with the spit behind the amended rules to afford 

an opportunity to the concerned Railw:3y servant to make 3 

representation where d1:ast5.c panalty oF dismissal or remov1 

from service is proposed. 

It is needless to rcat that in the intant case 

both the impugned orders have not been passed in conformity 

with the procedure envisaged by law as detailed above ?nd 

can not be sustained. 

In this connection it ws sctght to be contended 

by Mr.Shrma that in the appeal to the •appeiiate authority, 

the applicant had not raised all the contentions, he has 

no. urged and therefore these may not ho entertained. We 

arc not impresed by this submission. 1e think that as the 

Tribunal is enjoined with the duty to do substantial justice 

to the aggrieved party we ought not to shut out the app1i 

cant from urging all the contentions relevant to carry 

foriard his case particularly on questions of law. 

We thus hold that the impugned orders cannot be 

sustained in law. Point No.3 is accordingly answered in the 

contd/- 
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..ffiriitive on .1st pirt. 1,!t. . I 	S n.t 	Pont No • 4 

does not surViVe. 

I 
/ 
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1. 1  - 	c nov advert to the 	ic 	s to liat relief I 

 

.ought to be granted. Qv1udy 	I ftor the ord'rs re 

set aside the question of re?i t e.ot of the pPlic nt 

dOeS not now survive as he h.s 	ce 	tired. Only noLionlly 

he could be 3eoInr!c1 to h3ve c 	rd in service Crom the 

dte since when his remov1 h':; 	o effectiv 	nd 

thc- date of his retireiiènt, ihn; i .11 be rn'Irji only for 
	I 

V 	the purpose of 	vItL. 01 	. tfy bone ilLs. e c.nnot 
	.. 

• 
4 

h:ievr shut our,  eyes to i1 	 t the pp Ic nt hs 

been convicted 	a criminJ h - :.o nd th:3t  efltilS a 	 L .. 

penalty necess.rily. Tle u: 	his reins L.tenent thus 

cannot arise. .'11 that is rrqIJ. ..'i therefore to be done is 

to require the authorities 	'od to impoo an 3pproprite 

penalty after conforming 	 i rodecu:ce Lid down 

under the law. The m-tter hc s ;h .e core to be rei.L1;ed for 
	4 . 

doing so. In the circumstnc:,- eei tht Ic ertsts of 
	p. 

justice will be better s(?ivcd .1 E 	dirrct tho d1cip1inry 

authority i.e. Respondent to.4 o i cexnine the cte nd 

3ss a fresh order in accoi:J 	h the 1w. That will 
I 

leave open one noreopori;:y i' ppo 1 to the pplicant. 

In the result both h 	pnjriod orders nrnely 	L. 

the order dated 5—iO9P3 	 .\/i ) p3serJ by the 

Assistant Eninoer 	(Responen;: 	.4) 	nd the (.i?e11ate 

order dted 	-2l993(Annexure '/7) ssed by the Divonal 

\Engineer (ii)(ospondent 	..;. htreby 	et :side 	and the 

atter is 	remitted 	to the 	i 	. 	..t i 	.noer, 

No. 44) 	for 	ping an 	ordc 1 , .; fr:s in 	ccord neo 	ith the 



J 	 kfC 4j 
	

J 	
—2l I'  

( I 
I 	/ 
/ 	

l- 
'nd the Rules in the light of this Jodgnent.çuch 

 order A# 	 :hon PS$ed shall be co
mmullicated to th app1jc3t Th apnflc 	

shall be entItlOd to Prcer an 
3ppe 	deflrtmentji' that order is he is agw'jcved with the s 	is dvjd to do so 

It tiil. be 
 Open to the luthorities cOncer,)Q to 

impose the Penalty of co0 retirement 
1 nStead of 

	

- 	

- 
 Pe

nalty of dismjssj removal or reduction in rank, as a 
special case, if they are 

St1sf1rd that such 3  be i 	 Penalty my 
mposed In that event it wifl not be 

treated S a prece_ dent for other 
Similar CS by Virtue of this Order. 4 • 	hope this aspect will be sYiP3thticjly COfljdered 

ihe questjo of mana 	hnc.fjts 
add/or retirement 

• 	 / 

bnefjts if 
 wobid arise depnj00 upon the nature of Penity 

- 	i pdCd sh)11 be dealt wj.t 
by t) 	3uthOritj05  

in ccordance with the law an th 	
concerned 

 
PCfl 	

jl05 In the event of lty Of rernov1 from 	1c or 11 15Si is eve 
imposed then the responnts may 

 
gr3nt 	

SYHP3t1)PtlCaily COnsider ng to the appijc 	
Comi S5IOI1e 

Pension to the extent I 	 permissj)j0 under 
RaIINay -i)IOn Pu1s 

The discipljn3ry i3drty (Respoe 
	Wo.4) is 	

j directedto  pass the fresh order 11 ithin a perjo of 3 months from 
the date of COunjcatj0 01 

3 copy of thi5 order to him., 

Application 55 
partly a110cd in above terms. • — 	

quest jO5 
of law wore involved there 	11 he no Ordpr as to 

• 1 - 
: 	

costs. 
• 	

\' -\\ 	
Copy be sent to the Roqpon

t5 is eir1 as pr3ct1cAa1e 	
I 
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WRITTEN STATEMENT ON BEHALF OF THE 

R ESP ON DEN TS 

The answerg respondents beg to state as follows : 

That the answering respondents have gone through 

a copy of the O.A. and have understood the contents thereof. 

•Save and except the statements which are specifically 

arnitted hereinbelow, other statemts made in the O.A. 

are categorically denied. Further the statements which 
Its 

are not borne on records are also denied and the applicant 1. 
is put to the strictest proof thereof. 

That before dealing with the various contentions 

made in the instant O.A. the,answering respondents beg to 

state that the instant O.A. is totally misconcieved and 

'there being suppression of material fact, same is not 

maintainable. The instant O.A. is also prematured and thus 

liable to be d1.smisSed.iã 

3• 	That with regard to the statements made in 

paragraohs 4. 1 to 4.9 of the O.A., the answering reondents 

do not admit anything contrary to the relevant records. 

4. 	That with regard to the statements made in paragraphs 

4.10 of the O.A., the answering respondents do not ait 

Con td...P/2. 
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anything contrary to the relevant records. Copy of the 
> 

Judgment was received in the office through official process 

some time in January 1995. 

51 	That with regard to the statements made in paragrh 

4.11 of the application, it is stated that by the Judgment 

in question, the competent authQrit was directed to pass 

a fresh order within a period of three months from the date 

of receipt of the copy of the order thereof. It will be 

pertinent to mention here that before passing the Judgment 

dated 31.10.94, the O.A. was 'earlier heard ad dispose&of 

by the Hon'ble Tribunal by an order dated 1.8.94. The O.A. 

was &llowed. The respondents, however, applied for setting 

aside that order samhaving been passed ex-parte. The prayer 

of the respondents made vide application being M.P. 
0. 

No. 112/94 was allowed by an orderdatd 4010.94 and the 

0.A. was re-heard on merit on 6.10.94 and eventual1y,the 

Judgment dated 31.10.94 was passed directing the respondents 

to pass & fresh order on the basis of the obãervation 

made in the Judgment and materials on record. This part of 

the story has been suppressed by the applicant. Be that as 

it may, the records pertaining to the case was sent to the 

Headquarter for the purpose of filing M.P. No. 112/94. 

Although the Judgment wcs'delivered on 31.094 with the 

direction to pass a fresh order within three months from the 

date of receipt of the copy of the Judgment, in absence of 
matter 

the record, the oxdxx could not be processed The records 

were somehow misplaced and after making correspondences 

in this regard and after tracing of the record, process was 

already started towards passing the final order in terms of 

Judgment. To that effect, a show caue notice was issued 

Contd... .P/3. 
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to the applicant on 9.12.95 which he duly acknowiedged.W° ii' U- 

The applicant has also submitted his reply on 3.1.96 to the 

said show cause notice. The instant O.A. was admitted on 

19.1.96 on which date the Standing Counsel fo the 1ailwa7 

could not attend the Hon t bie Tribunal and accordingly, 

Leave Note was also given. Ffever, the application was 

admitted on the basis of the submission made on behalf of 

the applicant. Much before this dat of admission i.e. 

19.1.96, the applicant duly received the show cause notice 

dated 9.12.95 and also filed hi  reply dated 3.1.96. 

Both these aects of the matter more particularly submission 

of reply dated 3.1.96 was suppressed by the applicent'but 

for which pehs the O.A. would not have been admitted sie 

being prematured. Thus the applicant i guilty of suppression 

of material 'fact on which score alone, the instant O.A. 

is liable to he dismissed. 

Copies of the show cause notice dated 9.12.95 

and the repay of the applicant dated 3. 1.96 are 

annexed herewith cus ANNE)JREA and B respectively. 

6. 	That with regard to the statements made in paragraph 

4.12 of the application, it is denied that the applicant 

ha& attained the age of superannuation on 31.10.91 inasmuch 

as before he could attaiñ the age of superannuation on 

31.10.91, he was removed from service pursuant to his 

- 

	

	conviction in a criminal case. Although the Hon 'ble Tribunal 

has set aside the orders passed by the disciplinary as well 

as appellateauthority ; but having regard to the facts 

and circumstances of the case and more particularly in view 

of the criminal convicUon of the applicant was not pleased 

Contd... .P/4. 
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to direct reinstatement of the applicant insevice. Thut 

in deciding the matter in point No. 5, -the Hon'ble Tribunal 

passed the folowing order - "We cannot however, shut our 

eys 5  to the fact that the applicant was cc>nvicted on a 

ciminal charge and that entails a penalty. Necessarily the 

question of his reinstatement zi 	thus cannot arise.. All 

that is reuired,*xe therefore, to he done is to require 

the authoritis concern.fto m inose an appropriate penalty 

afh cnfthrming with the procedure laid down under the law; 

The matteras, therefore, to be remedied for doingso. In the 

circunstances, we feel that the interest of justice will 

be better served i -we direct the disciplinary authority 

i.e. the respondent No. 4 to examine the case and pass the 

fresh order in accordance with law. That will ie&ve open-

more opportunity of appeal to the applicant." 

7. 	That with regtrd to the g.rounds raised for relief 

the answering respondents beg to state that due to the 

circumstances beyond 	 the control of the respondents, 

the final order afresh could not be passed within the 

prescribed period of three months for which they tender 

sincere apology before the Hon'ble Tribut -ia14 It is sincerely 

regretted that the oder as was directed to be passed within 

a period of three months from the date of receipt of the 

Judgnent has not been able to be passed and there has been• 

a delay of a few months. Such delay is totally unintentional 

and accordingly theytender unconditional apology before this 

Hon'ble Tribunal. After issuance of the show cause notice, 

the 	 the same vide his letter dated 

3.1.96 but before any action could be t&en, he has approached 

* this Hon'ble Tribunal by filing theinstant O.A., and the 

Con td...P/5. 



se hs bee aitted on 19.1.96. Thus in vieti of 

such admission, the resppdeflts have not been able to pass 

any final - order. accordingly, it is most respectfully 

prayed that the Hon'ble Tribunal may be pleased to r 

accord necessary permission to the respondent to pass 

the final order with the direction that the pendeflcy of the 

nstant O.A. shall not be a bar towards passing of such 

a final order. 

8. 	That the respondents beg to stte that the instant 

O.A. is totally misconcieved and has been filed solely On 

the ground that since no final order is passed within 

three months as taLs directed by this Hon'ble Tribunal, the 

applicant is autOmaticailyentitled to his back wages 

and that he should be deemed to be. 'reti'réd from services on 

attaining te oLge of superannuation on 31.10.91. Such a 

plea is wholly untenable firstly because of the fact that 

this Hon'ble Tribunal has not pas5ed any such order SO as 

to give such effect as has been contemplated by the applicant 

and secondly, the inability of the respondents.towards 

passing the final order within a period of three months 

as was directed by the Hdn t ble Tribunal does not by itself 

absolve the applicant from the criminal conviction warranting 

passing of an order in accordance with 18w as has been 

directed by this Hon'ble Tribunal in the impugned judgment 

at point No. 5. The Hon'ble Tribunal has never ordered that 

on failure to pas an order within three moflths, the 

aplicant will bG autom&tically entitled to reinstatement 

in service with all cnsequentiai benefits. It may be 

a question of ireguiarity but not illegality. For the 

delay on the part of the xtz corretent authority, 

Con td...P/6. 



to pas.s the final order, the' rgspondents have already 

tendered unconditiorl. appiogy in acceptance of which 

and as has been prayed for, an order may kndlybe 

passed permitting the.respondeflts.tO pass the final 

* 	 Qrder in accordance with law which the coietent authority 

has not be en able to do in view of the pen den cy of the 

instant O.A. 

• 	That in view of the 13RTnimloy at :khn facts and 

• circumstances stated above, the irftant O.A. is * 

liable to be dismissed with cost. 

VE RIFI CATION 

I Shri 	(. S3 	 aged 

about 	years, by occupation ailway sevice, working 

as 17çJ.t' 	 of the N.F.. ailay 

Aöministration, do hereby verify and state that the 

statements made in paragrhs tax 1 end 2 are true to 

• 	' 	 my knowledge ; those made in paragrhs 3 to .  8 are matters 

• 	 of records  maintained in the office of ,  the Paiiway 

and the rest' are my humble submissiOns before this Hon ble 

• 	 ' 	Tribunal,, and I have not' suppressed any materialfacts. 

And I sign this verification on this the 

dày of May 1996 at Guwahati. 

eq 

 Ccs) 
• 	 . 	. 	 z Ffk 	dtct () 

Dy. 	 neI Oflicer G) 

'p 	, TTi-78lO1l. 

N. F. Ry. Guwahati.781011. 



IC 	
- 7 - 	 NNEXU RE-' 

N.P. RAILWAY 
(slDw CAUSE NOTICE ) 

(Reference Rule - 14 of DAP68 Published in 1976) 

No. E/2/Leae/156 	. 	Dated : 09.12.95. 

To 
Shri Banka Bihari Nath, 
Son of Late Bangshi Nath, 
village Sonacherra, 
P.O. Chandranattpur, 
Djt. Cachar, Assam, 
Ex. G/Man, G/No 34 
Under PWI/Badarpur. 

Pursuant to your conviction in a criminal case, you 

were removed from service in exercise of the power under 

Rule 14(1) of the..RS(D&A) Rules vide order No.E/2/Losse/ 

154 dt. 5.10.88. The order of removal was confirmed vide 

order No.E/74/1_E(New) dated 4.2.93 by the DEM/II/LMG/ 

holding jnteralia that the order' passed on criminalappeal 

was noa case of acquital and as such, no benefit was 

extendable to you. 

The aforesaid 2 orders were challenged by you wore 

the n'ble CAT/GHY by filing OA No.110/93. The Hon'ble 

Tribunal was pleased to set aside both the aforesaid orders 

on technical ground and the matter was remitted back to the 

AEN for pass.ng  an order afresh in accordance with law and 

the rules in the light of the judgment passed by the kn'ble 

Tribunal. Hence, this order after carefully going through 

the said judgment of the Hon'ble Tribinal. 

You alongwith 7 others were convicted under section 

302/34,1 325/34 and 323/34 IPC passed by the learned Sessions 

Judge, Cachr, Silchar in session's Case No •  151/85 

arising out of R Case No •  1742/84. On p.rusal of the said 

order of conviction, it tanires that you were involved 

in a most hious crimes of murder. Your conduct led to 

your conviction on a criminal charge as stated above. 

However, on appeal before the Ibn'ble Guwahati High Court 

(c rimin al Appeal No • 43/19 88) you r con vi c ti on U/S 2/34 
& 323/34 were set aside but your conviction U/S 325/34 was 

upheld modifying the sentence of imprisonment a to the 

period already undergone and, set aside the sentence of 

fine imposed. 
Contd ... P/2. 	- 
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40 	On perusal of both the judgments passed by the 

learned sessions Judge and the Guwahati High Court, it 

appears. that you were involved in a most hèiious crimes 

involving death of a person. Although in the appellate 

order passed by the Hon'ble High Court, your sentence U/S 

302/34-and 323/34 IPC were set aside. TheHon'ble Court 

was pleased' to uphold yor conviction U/S 325/34 with the 

clear, finding that the prosecution had proved beyond 

reasonable doubt that yoi along with 7 others had committed 

offen U/S 325/34 I.P.C. In this connection, some of the 

findings recorded by the appellate Court are note-worthy. 

In para 6 of the judgment it has beenheld that you along 

with 7 others were involved in assaulting one LaJchi Charari 

and his son Sukumar with deadly weapon and that they were 

attached at a lonely place. It is also the finding of the 
appellate court that all the accused persons (including you) 

took active participation in assaulting Silkumar and Lakhi 
Charari. In para 7 of the judgmeñt it ha been mentiorted 

that it was established that the common intention of 

the accused party was to assault both Lakhi Charan and 

Sukumar and in furtherance of their common intention they 

did assault on both of them and accused grevious injury. 

Thus the appellant court held that all the 8 accused persons 
had committed offence u/s. 325/34 IPC 	 - 

With the above finding, the appellate court 

although set aside your conviction u/s .302/34 and 323/34 

nonetheless upheld your conviction /s 325/34 IPC. The 

findings recorded by the appellate court reflected your 

conduct which led to your aforesaid conviction. Your such 

conduct is un6ming of a Railway servant. 

Having regard to the over-all circumstances of the 

case and your conduct leading to your conviction in a most 

hnious crimes, and on careful perusal of the aforesaid 
judgment, I am of the opinion that you are not a fit person 
to be retained in a Railway service and that your conduct 
leading toyouraforesaid criminal conviction is such that 
the penalty of removal should 	upon you in exercise 
of power under Rule 14(1) of the RS(D&A) Rules. 

Contd...P/9. 
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7 • 	Accordingly, you are hereby given an oppo tun i ty of 

making representative on the penalty proposed to be irrosed. 

Your such explanation againsk the penalty proposed should 

reach the undersigned within 15 days from the date of receipt 

of this order by you. On your failure to make any representa-

tion against the proposed penalty, it will be presumed 

ttat you have got nothing to say against the proposed penalty 

and necessary order will be passed in accorcLance with law 

and the rules. 

Si çjn a tur e 

Ddsignation 

Station 

Copy to : 

DEN/II/LNG for information and necessary action please. 

DRM(P)/LMG for information and necessary action in 

reference to his letter-No.E/74_1_LM(E) dt. 28.9.88. 

W1/PB for informationand necessary action please. 

Copy to P/Case for records. 

Assistant Engineer, 

N.F. Rly, Badarpurghat. 

S.. 

tk 

L51P 



ANNJRE...B 
To 

The Assistant Engineer, 
N.F. Riy, Badarpurghat, 
P.O. Badarpurghat. 
District Karimganj, Assam. 

Reapected sit, 

Sub : Show. Cause notice. 

Ref : Your No.E/2/Loose/156 dt. 9.12.95. 

With reference to your aforementioned letter, which 
was despatched on 18.12.95 under Regd. Letter No. 5319, Ibeg 
to state the following for information and necessary action. 

That sit, I. attained the age of superannuation On 
31.10.91 and therefore, retired from service on that date 
and is not a Railway servant with effect from 1.11.91. As 
such your consideration that I am not a fit person to be 
retained in a Railway service does not arise.-at I am no more 
in ]ailway service since 1.11.91. 

That sir, the Railway servaits (Discipline and Jppeal 
Rules, 1968 applies only to the Railway servants and as I 
have ceased to be a Railway servant, the said rules have no 
application on me. 

That sir, as I am not a Railway servantp as yOU, 
you-rself have admitted by describing me "Ex,..Gannan,G/NO.34" 
the relationship of master and servant is not there any more. 
Hence the questiC'n of imposing any punishment does not arise. 

That sir, temporary authority created by the 
jidgment and order dated 31.10.94°f the Hon'b&e Central 
Administrative Tribunal for a period of 3 months lapsed 
on expiryof the period of 3 months. As such, the proposed 
action has no authority either under any rules or any 
judgment of any court/tribunal and is, therefore, illegal, 
void and without any jurisdiction. 

That sir, what has been said above would indicate 
that your honour have neither any authority nor any juris.  
diction to issue any show cause notice or any punishment 
under the Railway servants (Di scipline and peal) Rules, 
1968. 

I would therefore request you to cancell the above 
show causenotice issued under No.E/2/Loose/156 dated 

- 	 9.12.95 (received by me on 23.12.95) andoblige. 

With regards, 	
Yours faithfully, 

Sd/_ 

Date : 3.1.96. (Banka Behazi Nath ) 
Retired Gangman 
Viii - Sonacherra, 
P.O. Chandranathpur, 
Dist. Cachar, Assarn. 
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O.A.No 269 of 1995, 

-AND- 

1LT,TF 

£hri B.l3,Nath 	 Applicant 

-Versus- 

Union of India & others Respondents, 

- AND- 

&2!JTTERoF1  

Rejoinder by the counsel of the applicant 

in response to Writteñ statement submitted 

by the respondents. 

The counsel of the applicant begs to submit as urer:-

1 • 	That in response to para 5 of the written statomoht 

	

r 
	

is stated that a notice to show cause dated 09.12.95 

@ 	 was served on the applicant to show cause as to why 

the penalty of removal should not be imposed on him 

and the applicant replied the SamCofl 03.01.96. This 

notice was produced on behalf of the responxdents 

on 09.01.96 and was discussod in the court. As the 



(s the ) notice was not a final order the cLounsol to 

the applicant submitted that the case may be adjourned 

so that if a final order is passed he can ammonck the 

application, Accordingly the case 4aSLto 19,2,96 when 

it was admitted as no I jna1as p assod and produced 

As such question of any suprossion does not arise, 

2 	That the O.A, was filed on 5,12.96 serving copy 

to the Standing counsel for the respondents and after 

that the respondents issued the notice dated 9.32.95 

and as such question of mentioning of the notice in 

the application also does riot arise 

• 	dated, 22,7,96, 	
- 

co 	1 Vthdapoplicant. 

• Piutta. (Ad' cot) 
M*tJQatn, Ouw044.73101 I.  

, . . S. • • • 

I 
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/ 	NfE CENThAL ADMINISTRATIVE TRIBUNAL : 

GUWAHATI BENCH : GtJWA}L&TI 
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p4. 	ILTHE M(TTER _Q 
r-. 

O.A. No. 269 of 1995 

AND 

J 
LL( p( çj  

1I( THE MA1E1 Q 

Shri B,B, Nath 	 '. APPLBJANT 

Union of India & Ors, 	RESPONDENTS 

1IJ T1IJ MATrER OF 

Additional rejoinder in response to the 

written statQment submitted by the respondents. 

1. 	That a notice dated 9.1295 (Annexuro.AI 

to the written statement) issued by Assistant Engineer, 

NJ, Railway, Badarpur Ghat (Respondent No.4), to the 

applicant under Registered letter No,5319 of 18,12,95 

• 	
Y 	 stating that the applicant is not a fiterson to be 

retained in the railway service and proposing to impose 

the penalty of.romoval from service on the applicant. 

• applicant was asked to submit representation, if any, 

•on. the penalty proposed to be imposed within 15 days, 

The applicant vido his letter dated 3.1.96(Annexuro...B• 

to the written statement) submitted that as he had 

attained the ago of superannuation and ceased to be 

railway servant, no punishment can. be, imposed on him. 

A copy of the Notice dated 9,12,95 and 

the applicant's reply dated 3-1-96 are 

annexed as Annóxuros-A/4 and A/5 respectively. 

contd ... 2 
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2 	That the notjco dated 9, 12.9f' which was served 

on the applicant, is z illegal and void inasmuch as the 

applicant ceased to be railway servant after attaining the 

ago of superannuation on 31.10.95.. As such, under the 

Railway. Servant (Disc 1plinar & Appeal) Rule no punishment 

can be Imposed on him by the Assistant Enginoor,N.F.Railway 

Badarpur Ghat (Rospondont No.4) as the master and servant 

relation ceased with effect from 31.10.91 when the 

applicant attained the age of superannuation. 

• 	 3 0 	Under the circumstances, applicant craves the 

• 

	

	 leave of the Hon'ble Tribunal to add the following before 

the words "Issue of direction" in para 8 of page 9 of the 

• 	 application. 	 - 

'"Setting aside the illegal and void show cause 

notice dated 9,12.96 (Annoxuro.A/4) and". 

It is, therefore, humbly submitted that the 

Ron' bic Tr ibunal may be kind to allow the ammondment and 

to quash the notice dated 9,12,95 ( Annoxuro-A/4), 

issued without any authority or jurisdiction and direct 

• 	the respondents to pay the retirement benefits and the 

back wages ( from the date of removal to the date of. 

superannuation) for which act of kindness the applicant 

and his counsel shall over pray. 	 - 

Verification..... 

r 
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LR.IFICATIgj' 

I, ShriRasamay Datta, son of late Ratan 

Gobinda Datta, aged 65 years,' resident of l4aligaon, 

do hereby verify that I am Counsel of the applicant 

and therefore is in possession 0 •tho records. That 

the statement niade in paragraph 1 and pxxtx is true 

to my information derived from. tho records Which I 

believe to be true and rest are submission to tho 

Hon'blo Tribunal. 

& 
Dated, Guwahati, 	 . 	(1asamay Datta ) 
the 17th Sept./97 	

Advocate 
 

ri 

/ 

H1 
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- 4 	 Annexurg..A/4, 

1LF.RAIL WAY 
(SHOW CAtJSENOTlTE) 

(Reference Rule .14 of DAR-68 published in 1976) 

No E/2/Loose/156 	 Dated: 09,12.95, 
To 
Shr I Banka Bohar I Nath 
Son of late BangshI Nath 
Village :Sonacherra, 
P0: Chandranathpur, 
Dist Cachar Assam 
Ex, G/Nan,G,Io.34 

nder pWI1Bpdartu, 

Parsuont to your conviction In a criminal case, you 

were removed from service In exercise of the power under 

Rule 14(1) of the RS(D&A) Rules vide order No E/2/Locse/15 

dated 05,10 0 88, The order of removal was confirmed vide order 

No 0 E/74/3,.E(Naw) dated 4,2,93 by the DEN(III)/LMG holding 

intor-alia that the order passed on criminal appeal *as not 

a case of acquiaand as such, no benefit can be extended 

to you, 

2 0  The aforesaid 2 orders were challenged by you before 

the Hon'ble CAT/GUY by filing OA No v  110/93, The Hon'blo 

Trthinal was pleased to set aside both the aforesaid orders 

on tachnical ground and the matter was remitted back to the 

AEN for passing and ordor afresh in accordanco with law and 

the rujos in the light of the judgemont passed by the Hon'blo 

Tribunal, Hence, this order after carefully going through te 

said judgement of the Hon'blo Tribunal, 

- 	3, You along with 7 others were convicted under section 

302/34,325/34 and 323/34 IPC passed by the learned Session 

Judgo,Cachar,Silchar in session's case No 151/85 grising out 

of GR Case No 1742/84. On porsual of the said order of conv4.. 

etion, it transpires that you wore involved in a most honious 

crimes of murder, Your conduct lad to your conviction on a 

criminal charge as stated abovo •  However, Sn appeal before 

the Hon'b].e Guwahati High Court(Crlminal Appeal No. 43/1988 ) 

your conviction u/s 302/34 and 323/34 were set aside but your 

conviction u/s 325/34 was uphold modifying the sentence of 

Al 1 -; ...... 2.... 

frr/ 
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irnprisoont to the per led already undergone and set aside 

the sentence of fine imposed. 

4. On perusal of both the judgoments passed by the learned 

$assion Judge and the Guwahati. Ilgh Court, It appears that 

you were involved In a most honious crimes Involving death 

of a parson, Although In the appellate z5all order passed 

by the Hon'b].e High Court, your santonco u/s 302/34 and 323/34 

IpC were sit aslda •  The Ron'blo Court was pleased to uphold 

your conviction u/s 325/34 with the clear finding that the 

prosecution had proved beyond reasonable doubt that you 

along with 7 others had committed offence u/s 325/34 irc. 

In this connection some of the findings recorded by the 

appellate court are note-worthy, In para 6 of the judgomont 

It has been held that ywalong with 7 others were involved 

in assaulting one Lakhi Char an and his son Sukumar with 

deadly weapon and,.they were attacked at a lonely place, It 

is also the finding of the appellate court that all the 

accused parsons(including you) took active participation w 

Sukumar and Lakhi Charan, In para 7 of the judgoment it has 
11 

boon mentioned that it was established that the common int.. 

ntionof the accused party was assqa].t both Lakhi Charan and 

Sukumar and in furtherance of their common intention they 

did assault on both of them and accused gravious Injury. 

Thus the appellate court held that all the 8 accused persons 

had committed offence u/s 325/34 ipc, 

S. With the above findIngs; the appollata court although 

set aside your conviction u/s 302/34 and 323/34 nonetheless 

upheld your conviction u/s 325/34 IPC O  The findings recorded 

by the appellate court reflected your conduct which led to 

your aforesaid conviction, Your such conduct is unbecoming 

of a Railway servant, 

6 0  Haiing regard to the over-all circumstances of the case 

and your conduct loading to your conviction in a most henious 

crimes, and on careful porudal of the aforesaid judgement, 

S.. ...S 
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I am of the opinion that you are not a fit person 

to be retained in a railway sorico an:i tht your 

conduct leading to your aforesaid criminal, conviction 

is such that the pónaltY of removal should be .mposod 

upon tqwe you in oxeróiso of power under Rule 14(1) of 

the RS (I&A) Rules. 

7,, 	
Accordingly, 'YOU are hereby given an 

opportunity of making representation on the penalty 

proposed to be imposed.. Your such explanation against 

• the penalty ,  proposed should reach the undersigned 

within 15 days from the d&toof receipt of this order 

by you, on your failure to make any representation 	* 

against the proposed penalty, it will be pzcsumed that 

you have got nothing to tUt Say against the proposed 

penalty and necessary order will be. passed in accordance 

with law and the Iuies, 

Signaturc. Sdt 

Designatiofl_AF2iLPG - 

Stat jon BaaUIJThL 

DEN_IIJLumding for information and necessary 

action please. 
DRM(p)/Lumdirig for information and necessarY 
act.ofl in rofcrohce to his letter No,E17 4 'L- 
LN(E) of 280988 

30 
CPWI/BPB for infermatiofland neceSsarY action 
please0 

4. Copy to p 0CaSc for records, 	• 

Sd: 
( 	Asstt. Engineer /Bad ar pur Ghat 

N.F.RailWaY,BadarP Ghat 

0 	
( 

( 	 $ 
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AIiNXUR AJ 
To 
The Assistant Engineer, 
N. F,R].y. ,Badarpurghat, 
P.O. Badarpurghat 
District4Carimganj ,Assazn, 

Respected sir, 

Sub:- Show-cause Notice, 
Ref:- Your No J/2/LooS/156 dt. 9.12.95. 

With reference to your aforementioned lottor,which was 
dospatchod on 18,12.95 under Rogd, letter No 5319, I bog to 
state the following for y6az information and necossesary 
action 

That sir I attained the ago of superannuation on 
31,10,91 and horoforo retired from service on that data 
and is not a railway servant with effect from 1,11,94 
As such your consideration that I am not a fit,orson to 
be retained in service does not arise as I amnIn 
railway service since 1,11,91. 

That sir, the £tailway Sorvants(DI5C iplino and Appeal) 
Ru].os,1968 applies only to the railway servants and as I 
have ceased to be a railway sorvant,tha said rules have 
no application on me 

That sir as I am not a railway sorvant,as you your 
self have a&nI.ttod, by describing me 11  Ex Gangrnan,G,No,34 11 1 

the relationship of master and servant is not there anymore. 
Hence the question of imposing any punishment doos not arise. 

That sir, temporary authority created by the judgemont 
and order dated 310 10 094 of the Hon'ble Central Administrative 
Tribunal for a period of 3 months lapsed on expiary of the 
period of 3 months, As such the proposed action has no autho.. 
rity either under any rules or any judgonient of any court/ 
tribunal and is therefore illogal,void and without any 
jurisdiction. 

That sir, what has boon said above would indicate that 
your honour have neither any authority nor any jurisdiction 
to issue any show cause notice or any punishment under the 
Railway Servants (discipline and Appeal) Rules,1968, 

I would therefore request you to cancel the above 
show cause notice issued under No. E/2/Loose/156 dated 
9,12.95 (received by mc on 23,12.95) and oblige, 

With regards, 

yours faithfully, 

Dated, 3,1.96, 

000009000 

Sd/- 
(Banka Bohari Nath ) 
ftotirod Gangman 
Village Sonacherra, 
P.O. Chandranathpur 
Distrt-.0 achar 

Ass am, 

I 
I 


