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I CENTRAL ADMtNISTRATIVE TRIBUNAL 

GUTAHATI BEr\CH : 	: GUWAHATI 	5 

: 	57/94 

DATE OF DECISION 

Ps.ad. Sj 	 PETITIONER(S) 

Sr 	P.QhQ.udhuriShri  M CJajtda,& 	ADVOCATESFOR THE 
PETITIONER(S) 

VERSUS 

Union of ,  India & Ors. 	 RESPOET(S) 

Sri A K ChowdhuriAdd1. C.G.S.C. 	ADVOCATE FCR THE 
RE3PONDENTS) 

THE HON'BLE JUSTICE SFI M.GCHAWJ4RI, VICCBAmMN 

THE HON'BLE SJ+I. G.L.SANGLYINE 	MEMBER (ADMINISTRATIVE) 

. Whether Reporters of 	local papers may be 	' 
allowed to s ee the Judgement? 	. 

L 

To be referred to the Reporter or no 	? I 
rJ-o 

...3• 	Whether their Lordships wish to 	ee the fair 
cop.y of the Juagement? 

4. 	Whether the Judgemer.t is to be circulated to 
the other Benches? 

* 
Judgement delivered by Hon'ble Justice 

SI-RI M.G.CHAUDHARI, VICECHAJR MAN 
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	 CENTRAL ADMIN'TRATIVE TRIBUNAL 

GUWAHATI BENCH 

Original Application No. 157/94 

Date of decision : This the 16th day of September, 1994 

The Ho&hle Justice Shri M.G.Chaudhari, Vice—Chairman 

The Hon'bleShri G.L.Sanglyirie, Member (Administrative) 

Shri Niran,jan Prasad $;ingh, 
Son of late Ramnarayan S;ingh, 
U.D.C. (E 2 Sect'ion) 
C/o Garrison Engineer Missmari 
P . O. Missarnari 
D:ist. Sonitpur 	 A 
P.I.N. 784506 (Assarn) 	

•••••••• 	pp..ican 

By Advocates Sri P Choudhuri,Sri NI Chanda & Sir M K Saikia 

- versus- 

1; Garrison Engineer, 
Missarnari, 
Dist. ,  Soriitpur 
P. I.N.-784506, 
Assam 

2. Commander Works Engineer(C.W.E.) 
P.B. No. 31 
Tezpur 	. 
Dist. Soriitpur 
P.I.N. '-. 784001 

3. Chief Engineer, 
Eastern Command 
Fort William. 
Calcutta-21 

• 4. Army Headquarters 
B in Chief DHQT 
P.0; New Delhi 
New Delhi-3 	- 	 .......... .Respondents. 

By Advocate Sri A K Chowdhuri, Add1'C.G.S.C. 	- 

DER 
CHAUDHARI 3 

The respondents h-ave not as yet shown any cause as to 

why interim relief shotild not be grated. Mr. Chowdhury 

stated that the reply has been drafted-and it will take 

I 
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some more time for filing the same. Since the very object of 

interim relief, if the applicant is found entitled to the same, 

is likely to be frustrated by further delay we have proceeded 

to hear the Learned Advocate for the applicant in order to get 

satisfied that any prime—fecie case has been disclosed by the 

applicant so as to persuade us to admit the petition, and grant 

interiin relief, Accordingly Mr. handa has been heard at 

length 

1. 	The applicant i a Civilian Uppex Division Clerk(Personnel) 

working inthe office of Garrison Engineer, Missamari, Assam 

under the Eastern Coçnmand. Prior to 27.4.90 he was posted at 

Chabua and had worked there ever. since 2•I21966. He has been 

working at Missamari since 27.4.J,990.. Missamari is a tenure 

posting. Applicant has completed three years of tenure posting. 

2 01 By Order dated 8.10.1993 (Annexure) issued in the 

interest of State - under the heading "Posting/Transfer On 

turi over Civilian SUB : WCissued by the officiating Lt. 

Col. (Personnel) on behalf of the Chief Engineer, Hqrs. Eastern 

Command Engineers Branch, Fort William Calcutta, amongst 7 

persons the applicant (U.D..C.) has been posted from under 

Garrison Engineer, Missamari to C.W.E., Dinjan. 

3. 1  The applicant..submitted a representation against his 

transfer to D:injan as aforesaid to the Chief Engineer, 

Headquarters, Eastern Command on 27.iO.1993.$ Further represen- 

tatioñ was filed by him to the same authority on I5.6.1994.1 

G.E., Eastern Command informed the C.E., Shillong Zone as well 

as G.E., Missarnari and C.W.E. D;injan on 23rd July, 1994 that 

the case of the applicant for diversion of posting ws examined 

in depth and rejected and the applicant should be directed to 

move forthwith andend compliance report by 5th August,1994. 

Pursuarrb to that direction the G.E., Missamari passed an order 

on 5.8.1994 informing the applicant that he was permanently 

I 	 'k--- 	Contd. . . P/3 
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transferred to CWE Dinjan in the interest of state and that 

he will' be relieved from his office on 12th August,1994. He 

was directedtoreport to the new formation. It was stated 

that he would be eligible to draw usual T.A,IID.A. and pay, 

allowance. 

4'. Another representation was submitted by the applicant to 

the Chief Engineer, Headquarters, Eastern Command on 5.8.1994 

(Ainexue_G) for reconsideration of his request for diverting 

his posting oitherto Narangi or I3orjhar instead of CWE Dinjan 

as he was put to great hardship by reason of his transfer to 

.D;injan for which he had not given his choice.That does not 

• 	appear to have found favur with the respondents. Thereafter 

the app1icant,has approached this TribunaL on 10th August,1994 

seeking the reliefs that the responden±s 'may be directed to 

- consider his prayer for s transfer to a choice station namely, 

Nara.ngi, Borjhar 'and Jorhat and the impunged orders dated 8.10.93 

and 5.8.93 be set aside and quashed. 

5 •1 Ordinarily the Tribunal would not interfere in the matters 

of internal administration of Government Departments. ExcepUon 

can be made only where very'strong case of iliega1ity or manifest 

failure of justice is made out or where the action is shown to be 

malafide. It is not the function of the Tribunal to find out as 

to which clerk or officer should be traflsferred where ¶hat would 

depend upon the needs of thedepar.trnent and'the Heads of the 

department would be Primarily boncened with it. Proper remedy 

of an aggrieved employee in matters of transfer would be to file 

representation to the superior authorities and the matter should 

ordinarily rest there. 1n the instant case of transfer of the 

applicant was affected on 8.10.93 by the Headquarters after 

considering his representation made to the Chief Engineer, who 

however rejected the same after the grievance of the applicant 

11 
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was examined in depth. The applicant had represented that 

he was dissatisfied with his transfer to Dinjan and he 

should be transferred atthe,place of his choice where 

according to him vacancies were available and where he 

could conveniently transferred. That representation having 

been considered by the competent authority it is diffic4 

to interfere with thedecision taken by the Headquarters. 

As observed in 

Transfer from one place to other is generally a 

condition of service and the employee has no choice 
in the matter. Whenever, a public servant is transferred 
he must comply with the order but if there be any 

• 	genuine difficulty in proceeding on transfer it is 
open to hith to make rpresentatjon to the competent 

authority for stay modification or cancellation of 

the transfer order. If the order of, transfer is not 
stayed, modified or cancelled the concerned public 

servant must cary out the order of transfer. In the 
absence of any stay of the transfer ordr, 	public 
servant fails to proceed in compliance to the transfer 

order, he would expose himself to4iscjpljnary action 
under the relvant rules". 	- 

6. 	In the instant case whatever difficulties the applicant 

had placed before the competent authority were considered by 

thè competent authrity who has not chose 0 to cancel the 

order of transfer. It wbuld not therefore be correct to 

-. 	 interfexe in the matter. In t1ie case of Union of India vs. 

H.N.Kirtania(1989) 3 Supreme Court 481 it has been laid 

downthat 

'Transfer of a public servant made on administrative 
grounds or in public interest should not be intefered 
with unless there are strong and pressing grounds 

rendering the transfer order illegal on the ground of 
violation of statutory rules or on grQund of malafides". 

Contd....P/5 
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At the outset we have already stated that these are the 

only two circurntances in which an order of transfer may be 

interfered with. It is pertinent to point out that the impunged 

'order dated 8.10.93 shows thus the transfers were made in the 

interest of state,. Likewise inthe order dated 5.8.1994 it 

has been stated that the transfer of the applicant was made 

,in the interest of state. That implies that the authorities 
, 

concerned had found it is necessa'y to transfer certain 

employees from one place to another in the iriterest of state 

and had transferred the'applicant.' 

Let us now proceed to examine the ground on which the 

order of transfer has •been challenged. According to t1r.Chanda 

the order is contrary to the policy circular issued by the 

Headquarter of Eastern Command dated 27.9.91.t He p4-t-e4--ut 

that under paragraph 27 of the circular (Anexure_B) an 

individual serving in a tenure station is entitled to submit 

choice for three stations -but where. he gives choice of only 

one station,he ought to be pbsted ,  any normal stationk The. 

4' 	applicant had given, choice of only one station i.e.' Narangi, 

a— Hwer he has, been.t,ransferred from one t'nure station to 

another tenure station instead of a noxmal station and thus 

that is inbreach of paragraph 27. It does n:t appear that 

Missarnari is a tenure station as well as Dinjan is a tenuie 

station. Relying on paragraph 28 of the circular it is submitted 

that as the applicant had completed his tenure at Miss arnari he 

should have been considered for being transferred to a normal 

station but although there is vacancy avai1ble at Naranqi 

V the respondents have transferred the applicant&a that is 

.illegal. In the z'epxesentatjon dated 7.10..93 the applicant 

...had made a grievance that he was posted at Dinjan by deprivihg 

him the benefit of choice, from one tenure station to another 

- 	 Contd...P/6 
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tenure station contrary to the existing policy and that 

was done without asking foPillingness of—thc a4icat 

v in that respect and had refused icr posting4im at Narangi. 

9. 	We are not impressed by the contention that there is 

- 	 an illegality commited by the respondents in effecting .the 

transfer of the applicant to Dinjan. In our view even if the 

policy contained in paragraphs 27-28 of the circular 

(Annexure_B) was not strictly followed that would not 

introduce any illegality in the action of the respondents. 

Essentially it was for the authorities concerned to determine 

as to —where the services of the applicant were required 

and it 5 would follw that they had found it necessary to 

transfer him to Dinjan. The grievance of the applicant was 

considered by thesuperior authority and still the transfer 

was majntajned. We do not think that we can substitute our 

opinion on tj-ie point as to whether the services of the 

applicant were required at Dinjàn or not particularly Since 

the transfer,was made.in the interestof the state. 1  It 

cannot beheld that the decision of the respondents is 

X. The applicant has merely alleged in paragraph 8 of the 

application that the order is malafide. No particulrs he 

been given to substantiate that allegation. 	bic tj-&st---- 

allegation is not sufficient to make out the case of malafides. 

No interference in the irnpunged orders is possible on that 
ground.! 

ll. Lastly, ve proceed to examine the grievance of the 

applicant that his several perona1 difficulties have not 

been considered by the respondents. He had purpd to point 

out these difficulties in his representation dated 27.10.93, 

AnnexureC. He had stated tht his choice station is Nrangi 

Contd...P/7 
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because his children are studying -in higher classes and he 

has to look after the.ir  welfare and future life. However, he 

also requested that his case may; be considered on sympathetic 

gound he being a poor clerk in the department and he may be 

posted at Narangi on humanitarian ground. In his representation 

dated 15.6.1994 he again made a request for consideration of 

his case' on sympathetic and humanitarian ground and a's the 

school sessio, was going to tart: ftorñ 1st week of July,1994. 

In the last representation datedi. 5.8.l994 once again he stated 

tht: his children are. studying in higher classesin Central 

$?chool and he has to A  to the welfare and future life of the 

children. In the application he has stated that the transfer 

was i1lega1effected as 'it was during the middle of the academic 

year of his children and his transfer would cause hardship not 

only to him but also to h.s chjldren resulting in loss of their 

academic year. This d.iffculty would be faced by many persons 

in Govt. service when transferred from one place to another 

and by itself would not afford a ground to challenge the 

transfer. However a transfer in the middle of an academi'hich 

is likely to disturb the children may ordina±'±ly be avoided. 

The difficulty in the way of the applicant in thispect 

howe 1er is that he has nowhere stated that his children are 

studying atMissamari presently and more importantly he has 

also not stated that adequate facilities would not be available 

at Dinjan. Moreover, the applicant having requested time and 

again for posting at Narangi it implies that he had no genuine 

difficulty on en account of schooling of his children and he 

was willing to shift from Missamari. It is .  therefore difficult 

tounderstarid as to how the position will be different if he was 

to .shift some other place instead Narangi. We are not therefore, 

inclined to interfere on this ground. 	- 

Contd..: 



12. In the Policy circular there is a provision for compassionate 

posting. That can be considered amongst other grounds on medical 

ground. Domestic grounds alsocan be taken into account. In 

paragraph 11 of the representation dated 5.8.1994 the applicant 

had pointed out that his wife was suddenly taken seriously ill 

and had to be admitted, In the hospital at New Delhi in February, 

1994 and a major operatiorr had to be done on 15.3.1994 and 

that; his wife is advised not to do any hard work and to take 

full rest for one year. We think that there was room for the 

respondents to have considered this ground sympathetically. 

Moreover in paragraph 12 of the representation the the applicant 

had asked for an opportunity of personal hearing by the CE/CE(P) 

so that he could explain his grievances more efectively. We feel 

that in fairness a second look at the difficulties of the 

applicant on the grounds of education Of children & sickness and 

ill helth of applicaht'S wife would be justified even if it is 

not possible for usto interfere with the impunged action. T-4e1 
- 

request of the applicant for personal hearing though p.o—be 
--t.-vo( Igor 
todo.so yet in our view it will be desirable if personal 

hcarin could be givento the applicant by CE/CE(P) s--to 
tJ 	 j-u o' Ui 

afford an opportunity to him to place all his grievances before 

th authority. 

Consdquently we, direct the respondents to reconsider the 

case of the applicant in'the light of what is stated above 

after affording him opportunit' of personal a4 and there-

after take a suitable decision. We expect such reconsideration 

to be done within a period of two months from the date of 

receipt of copy of this order. It is made clear that the 

" decision is leftentirely to the discretiOn of the authorities 

of the respondents. 

At this stageMr. Chowdhury submits that the application 

• may be finally disposed of in 	e-is of the above order. Mr. 

Chanda agrees. Hence application is admitted. Mr. Chowdhury 

• 	 • Contd....P/9 
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waives rioticeo,n behalf, of respondents. By consent application 

is taken up for final disposal and following order is passed. 

15. In the light of the directions given above in the 

judgeent the application is dismissed with no.,  order as to 

costs. It is made clear that no stay of the impunged orders 

is granted and the applicant is expected to comply with the 

transfer order immediatl' subject to the decision by 

respondents after reconsideratioti.of the matter and such 

further order as may be passed thereafter. A copy of this 

order be furnished to Shri A  K Chowdhury, Addi. C.G.S.C. 

for the respondents who is requested to forward the same to 

the respondents concerned, for their information and to enable 

them to take necessary steps in the light of above directions. 

(M.G.CHAUDHkRI) 
ViceChairman 

H 
(G.L ,SANGLY4(IE) 
Member(Adr.) 


