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ADVOCATESFOR THE
PETITIONER(S)
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ADVOCATE FOR THE
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THE HON'BLE JUSTaICE SHRI M.G‘.CHMDP.‘ARI, V ICE-CHA IRMAN

THE [ON'BLE SHRL G.L;SANGLYINE’,? MEMBER (ADMINISTRAT IVE)_ !

1. . Whether Reposters of local papers may be ’ \j,ul

allowed to see the Judgement ?

.-

2. To be referred to the Reporter.Or'no% ?
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“3, Whether their Lofdships wish to see the fair

copy of the Judgement?

4, Whether the Judgement is to be circulated to

the other Benches?
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. CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Original Applicetion No. 157/94

Date of decision : This the 16th day of ﬁeptember, 1994

The Hon'ble Justice Shri MJG;Chaudhari, Vice=Chairman

The Hon'ble Shri GwL.Sanglyine, Membér (Administrative)

Shri Niranjan Prasad Singh,

Son of late Ramnarayan Singh,

uD.C. (E 2 Secflong c

C/o Garrison Engineer Missameri

P.0O., Missamari .
Dist. Sonitpur e : .
P.I.N. 784506 (Assem) » eesseeees Applicant

By Advocates Srl P Chouahurl,Srl i1 Chanda & Srl M K Saikia

- Vel"S US— ’

1, Garrlson Englneer,
Missamari, _
Dist. Sonitpur .
P.I. N.-784506

'Assam

~

2., Commander Works Englneer(C W.E.)
P.B. No, 31

Tezpur , ' o , o~
Dist.! %onltpur o
F.I.N., = 784001

3. Chief Engineer,
Eastern Command
Fort Williem. )
, Calcutta-Zl ' v

4 Army Headquarters
E in Chief DHQ
P,0." New Delhi _ ‘ '
New Delhi-3 - ' ~ eveesses. . sRespondents

By Advocate Sri A K Chowdhuri, Add1.C.G.S.C.'

= *® o 0 00 00

. QRDER
CHAUDHARI 3 (V.C.) ’

, The respondents have not as'yet shown any cause as to
why interim relief should not be granted. Mr.»Chowdbury
stated that the reply has been drafted and it will take
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‘some more time fgr filing the-same. Since tﬁe’very object of
1nter1m rellef, if the applicant is found entitled to the same,

., is llkely to be frustrated by further delay we have proceeded -
to hear the Learned Advocate for the applicant in order to get
satisfied that any prime-facie case has been disélosed by the
applicaﬁt SO és to pérsugde'QS'to admit the petitibn.and grant
interim relief., Accordingly Mr. Chanda has been heard at

lengths ' '

1. The applicant i a Civilian Upper Division Clerk(Personnel
working in the office of Garrisoh Enginéer, Miséamari, Assam
under the Eastern Command. Prior to 27. 4.90 he was posted at
Chabua and had worked there ever. since 2 2.1965,! He has been
working at Missamari since 27.4.l990.uMlssamar1 is a tenure

postihg. Applicant has completed three years of tenure posting.

2.} By Order dated 8,10, 1993 (Annéxdreaq).issued in the

interest of State -‘under the heading "Posting/Transfer on
v/' turn over C1v111an SUB : e’ 1ssued by the officiating Lt.

Col. (Personnel) on behalf of the Chief Engineer, Hqrs. Eastern

Command Engineers'Branch, Fort Williém<Calcutta, amongst 7

persons fhe appliéant (U,D.C;) has been posteé from under

Garrison Engineer, Missamari to C.W.E., Dinjan.,!

3. The appllcant submltted a representdtlon agalnst his
transfer to Dlnjan as aforesaid t0 thé Chief Englneer,
Headquarters,-Eastern Command - on 27.,10.1993,! Further represen-
tation was filed by him to the same authorlty on 15.6,'1994,!
G.E., astern Command 1nformed the C.-., Shlllong Zone as well
as G.E., Missamari and C,W.E. Danan on 23rd July, 1994 that .
the case of the applicant for divefsion of posting @Qs examined
in depth and rejected and the applicant should be directed to
m&ve forthwith and send compliance’repbrt by 5th Augqu,lQ94. .
Pursuant‘to that direction the G.E., Missamari passed an order

on 5.8.1994 informing the'applicant that he was permanently
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transferred to CWE Dinjan in the interest of state and that
he w1ll be relieved from his office on l2th August 1994, He
was dlrectedxto report to the new formatlon. It was stated
that he would be eligible to draw usual'T.A/D;A. and pay.

allowance. -

4.  Another representation Was submitted by the applicant to
the Chief Englneer, Headquarters Eastern Command on 5.,8.1994 '
(Annexure-G) for recon51deratlon of his request for 01vert1ng
hlS posting either to Narang1 or Borjhar 1nstead of CWE Dinjan
as he was put to great hardship by reason of his transfer to )

Dinjan for which he had not given his choice. That does not
appear to have found favour with the respondents. Thereafter
'the applicant, has’ approached this Trlbunal on lOth August, 1994

" seeking the reliefs that the respondents ‘may be dlrected to

consider his prayer for his transfer to a choice station namely,

Narangl, BorJhar and Jorhat and the impunged orders dated 8.10,93

and 5,8.93 be set aside and quashed,

‘
S5/ Ordinarily the Tribunal would not interfere in the matters
of internal admlnlstratlon of Government Departments. Exception
. can be made only where a very 'strong case of illegality or manifes
fallure of justice is made out or where the action is shown to be
malafide. It is not the}function of the Tribunal to find out as
to which clerk or officer should be transferred_whereffhat would
‘depend upon the needs of the‘department and‘the Heads of the
department would be prlnarlly concerned with it. Proper remedy-
of an aggrleved employee in matters of transfer would be to flle
‘representation to the Superior authorltles and the matter should”
ordinarily rest there.’ In the 1nstant case of transfer of the
applicant was affected on 8.10.93 by the Headquerters after
con51der1ng his representatlon made to the Chlef Engineer, who :

however reJected the same after the grlevance of the applicant
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was examined in depth. The applzcant had represented that

he was dlssatlsfled w1th his transfer to Dinjan and he

-

should be transferred at.the,place of his choice where

according to him vacancies were available and where he

be ‘ .
couldkconveniently transferred,' That representation having

been considered by the cqmpetent'aﬁthority'it is difficult
to interfere with the decision taken by the Headquarters.

As observed in A4§~é9895;g ASR a4 &-C- L 1433 C%ﬁrVVbbﬁ*“iﬂuélzf
MMAWM%MM/MWMMJMWWMEMWM)
" Transfer from one place to. other is generally a
condition of service and the empIOyee has no choice
in the matter. Whenever, a public servant is transferred
he must comply with the order but if there be any
genuine difficulty in proceedlng on transfer it is
open to him to make representation to the competent
authority for stay, modification or cancellation of
the transfer ‘order. If the order of transfer is not
staesyed, modified or cancelled the concerned public
servant must carry out the order of transfer. In the
absence of any stay of the transfer orde;ha public
servant fails to proceed in compliance to the transfer
‘order, he would expose himself to. dlsc1p11nary action
under the relevant rules"'

6. In the instant case whatever olfflcultles the appllcant
had placed before the competent authorlty were consicered by
%hé“.competent authorlty who has not chosen to cancel the
order of tronsfer.‘It would not thereforevbe correct to
interfere in the matter, In'the'case of Union of India vs.

H. N.Klrtanla(l989) 3 Supreme Court 481 it has been laid

v down that s

"T;ansfer of a public servant made on administrative
grounds .or in public interest should not be interfered
with unless there are strong and pressing grounds
rendering the transfer order illegal on the ground of
violation ofvsta{utory rules or on ground of malafides",

N,
3
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7. At the outset we have already stated that these are the
only two circumstances in which an order of transfer may be

1nterfered with. It is pertlnent to point out that the impunged

’order dated 8 1C.93 shows thus the transfers were made in the

1nterest of state. L1kew1se in the order dated 5.8.1994 it
has been stated that the transfer of the appllcant was made
,in the 1nterest of state. That 1mpl}es that the authorities

concerned had found it is necessary to transfer certain

\employees from oné'place to another in the ihterast‘of state

and had transferred the‘applioan£J

8, Let us now proceed to examine the ground on which the,
order of iransfer has ‘been challenged. According to Mr.Chanda
the order is contrary.to—the policy circuler issued by the
Headquarter of Eastern Command dated 27.9.9l.' He é%iﬁ%ﬁéiaat
ihat under paragraph 27 of the circular (Anhexure-B) an :

1n01v1dual serv1ng in a tenure station is entitled to submlt

choice for three statlons but Nhere he gives ch01ce of only

al” ot alliomgh |
one statlon,he.ought to be postedﬂ_any normal statlondf¥he.
applicant had givénlchoioe of'only_one'station i.@.’Narangij
However he has, been.transferred from one t@nure station to |
another tenure statlon instead of a normal stataon and thus
that is 1nbreach of paragraph 27. It does ne% appear that
Missamari is @ tenure station as well aa Dlngan is a tenure |
station.’ Relylng on paragraph 28 of the c1rcular it is submltted
that as the appllcant had completed his tenure at Missamari he
should have been considered for belng transferred to a normal
station but although there is vacancy available at Narangi

AN

the respondents have transferred the appllcantkano that is

_1llegal. In the fepresentation dated 27,10,93 the applicant

-had made a grievance that he was posted at Dinjan by depriving

him the benefit of choice, from one tenure station to another
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tenure station contrbry to the existing policy and that

har
“" was done w1thout asking for willingness o£qthe~&ppé&eant

’\’&

b Lo .
in that respect and had refused fer posting him at Narangi.
: | A ‘

9, e afe not impressed by ﬁﬁe contention that there is

an illegality commited by the respondents in effecting -the
transfer of the applicant to Dinjan. In our view even if the
policy contained in paragraphs:27-28 of the circular
(Annekﬁre-B) was. not strictly followga that would not '
introduce any iilegality in the action of the respondents.
Esséntially it was for the aufhorities concerned to determine
as to - whera the services of the appllcant were required
and 1t would follow that they had found it necessary to.
transfer him to Dinjan. The grlevance of the appllcawt was
con31cered by the 8uperlor au+hor1ty and stlll the transfer
was mam'talnedj We do not think that we can substltute our
opinion on the: p01nt as to whether the services of the |
applicant were requlred at Dinjan or not particularly since
the transfer was made in the 1nterest of the state. It

cannot be held that the dec1slon‘9f the respondents isd*ﬁwiu&b

himsioed,

- 10. The applicant has merely alleged in paragraph 8 of the

application» that the order is malafide. No particulérs haGe

A.
been given to substantiate that allegatlon. The basic(ﬁﬁki—

- allegation is not sufficient to make out the case of malafides

No interference in the 1mpunged orders is possible on that

greund,!

"o

1l Lastly, we proceed to examine the grievance of the

applicant thatchis several personal difficulties have not
been consideréd‘by the respondents. He had purpé%éd to point
out these difficulties 1n his representation dated 27,10.93,

Annexure Co Hekhad Stated that his choice station is Narangi

Wy

ra
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because his chlloren are studying in higher classes and he

“has' to look after thelr welfare and future llfe. However, he

also requested that hlS case may be con51dered on sympathetic
ground he belng a poor clerk in ‘the department and he may be
posted at Narangi on humanitarian ground, In his representation

dated 15.6,1694 he again made a request for consideration of

~his case on sympathetic and humanitarian ground and -as the

school sessiofi. was going to start. from Ist week of July,l1994,
In the last representatlon datedi 5.8.1994 once again he stated
that: his chlldren are. studylng 1n higher classes.in Central
School and he has to to the welfare and future life of the

‘ chlldren.‘ln the appllcotlon he has stated that “the transfer
was 1llegaﬁyeffected as ‘it was during the middle of the academlc
year of his children and his transfer would cause hardshlp not
only to hlm but also to hes chllcren resulting in loss of their
academlc year. ThlS dlfflculty woulo be faced by many persons

in Govt. service when transferred‘from one place to another ‘
and by itself woold not afford a ground to challenge the
transfer. However a transfer in the middle of an academigfﬁanich
is likely to disturb the children may ordinatily be avoided.

The difficulty in the way of the applicant in thist@spect
however is that ne has nownere stated that his children are
studyino at Missamari presently and more importantly he has
also not stated that adequate faczlltles would not be avallable
at Dinjan. Moreover, the applicant having requested time and
agaln for postingiat Narangi it implies that he had no genuine
difficulty on en account of schooling of his children and‘he

was nilling to shift from Missameri. It is therefore difficult
tO'understand as to how thevposition-will be different if he was
to,shift«some other place instead Narangi: We are not therefore
inclined to interfere on this ground. N .
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12, In the Policy circular there is a provision for compassionat
postlng. That can be cons idered amongst other grounds on medical
ground. Domestic grounds also can be taken into account. In
paragraph Ll of the representatlon dated 5.8.1994_ﬁhe app11Cant
had pointed out that his wife was suddenly taken seriously ill
and had to be‘admitteq'in'the hospital at New Delhi in February,
1994 and a major 6perati0hv had to be done on 15,3.1994 ahd
that" his wife is advised not to do any hard work and to teake
full rest for bne year,’ We‘think that therg'was room for the
‘respondents to have considéred tﬁis ground sympathetically.
9/// Moreover in paragraph 12 of the representctlon the +he applicant
had asked for an opportunlty of personal hearing by the CE/CE(P)
| so that he could eXplaln hlS grievances more effectively.' We fee
that in fairness a second look at the difficulties of the
'applicant on the grounds of education of children & sickness and
ill health of - apollcant's wife would be Juqtlfled even if it is
not p0551b?e for us to interfere with the impunged actlon. $he44

v request of the appllcant for perqonal hearlng thoughhéggf%

: “be bonvnd & '
’%//  to doso yet in our view it will be desirable if personal
A2, ov Ay o hew

¥~ hearing could be given, to the applicant by CE/CE P) se—estto
adoproch il ate” aad wSraby R R
”//afforo an opportunity to him to place all his grievances before

the authority.

13, Consequently we, direct the respondents to reconsider the
case of the appllcant in'the light of what is stated above

o Lo vant ‘
b after affordlng him opportunity of personal hearing and there-
after take a suitable decision. We expect such reconsideration

to be done within a period of +wo months from the date of

receipt of copy of this order. It is made clear that the

¢ decision is left entirely to the descretion of the authorities
of the respondents.
14. At this stage Mr. Chowdhury submits that the application
'LZWVLA
o may be flnallv dlsposed of in werits of the above order. Mr.

‘Chanda agrees. Hence appllcathn is admitted. Mr. Chowdhury
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wajves notice on behalf of respondents. By consent application

is taken up for final disposal and following order is passed.

15, In the light of the directions given above in the

. : , - \ .
judgement the epplication 1is dismissed with no: order as to

costs., It is madeiCiear that no ;tay of the impunged orders
is granted and the applicant is éxpectéd to Comply with the
transfer order immediately subject to the decision by
respondents after reconsideration of thémattervahd such
further.order &s may be passed thereafter. A copy of this
order bé furnished to Shri A K Chowdhufy; Addl, C.G.S.C.

for the reSpondénts wﬁo isvrequééted to forwara the samevto

the respondents concerned for their information and to enable

N

thém to take necessary steps in the light of above‘directions;

(M.G.CHAUDHARI)
Vice=Chairman

, ‘ggz Tl
s ' ' ' ' (GOLQSANGLY \IE)
. ,Member(Ad ‘)
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