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DATE OF DECISION 22,9.1994
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_ Sri Bishnu Swaroop e ~ PETITIONER(S)
- §;}_ J.L. Sark’ar,Srl M.Chanda,. ADL/OGATEWF?R THE
"% Sri A.P.Roy - \ PETITIONER(S
VERSUS

_Union of Indid & OFSs ... RESPONDENT (S)
_...SriG. Sharma, Agg;&g_,g*g,{;,;__g o " ADVOCATE FOR THE

. S o © RESPONDENTES)

’ . \
TuE HON'BLE JUSTICE SHRI MG CHAUDHAR I,VICE=CHAIRIAN
THE [ON'BLE SHRI G.L.SANGLYINE,MEHBER (ADMINISTRAT IVE) "
1. Whether hepOEbéfq of local papers may be ;}97

allowed to see the Judgement?

‘2.  To be referred to the Reporter. or noﬁ ?
*3, Whether their! Lordships wish to see the fair '
copy of the Judgement?

4, Whether the Judgement is to be 01ruulated to
the other Bencqes?

Judgement'deliveréd by Horn'ble Justice

SHRI M.G.CHAUDHURI, VICE-GHAIRMAN W"%”
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“Ofigihal Application No, 102/94
(Shillong)

Date of decision : "This the 22nd’ September, 1994
The Hon ble Justice Shri M.G Chaudharl, Vlce~Cha1rman .

The Hon'ble Shri G.L.Sanglyine, Member. (Administrative).
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_Sri Bishnu Swaroop
Son of Sri D.N.Singh,
AS.W,, Telecom ClVll Circle

Shillong-793003

Staff No. 94009 “

Roll No. NETC/CE-0Q5 ' evesess.. Applicant

\

By Advocates Shri J L Sarkar, Shri- M Chanda & Sri A.P.Roy

Kl i .
-VersuS=

1. Union of India,
through the Chalrman, Telecommunication Comm1551on@
Department of Telecommunication,
"Sanchar Bhawan", New Delhl.

2, The D.D. G.(Training),
_ Department of Telecommunlcatlons
"Sanchar Bhawan",
Newvﬂelhl-llo OOl
3. ’A.D.G.(Exam.), Department of Telecommunication,

"Diak Bhawan", : ,
; New D’elhi-llo OOlo . e s ess s RQS ponden‘ts

By Advocate'Sri G.Sharma, Addl. C.G.S.C.

s RN

"ORDER

CHAUDHARI J (VC) | ,

I

The applicant was appointed as direct Group A Officer as
A.E.E.(Civil) with effect from 22.3,1990 in the scale of
Rse’ 2200/- t0 Bs. 4000/- with usual probatlon period of two

years by Department of Telechmunlcatlon and was posted at
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at Shillong. He belongs to 1987 batch. As per the conditions
of.serviceuhe has to pass a departmental test consisting of
eight aapers. The applicant cleared.seven papers earlier and
‘gave examination for the remaining one paper that is Accounts
Paper-I at the examination held on 6.6.19;3. He was shocked
. when tﬁe result was éeclarea in February 1994 as he found'that
his name was not included in the pass list published by the
department,: He applied for rresexamination and also submitted

3.

a representation to the AD.G. (Exam. ) and ﬁ.D.G.(Training).
However therefWaa'ao response to it. He lvas therefore filed
thisfapplieation;‘ﬁe seeks the relief that the answer script
1n respect of Accounts Paper-I helo on 5,6,93 be submitted to
the Tribunal and on perusal thereof he be declared successful
% in that Paperqf at the examination heldvon 5.56.93 and his
promotion to’the E.E. (Civil) be considered alongwith 1987
batch officers. Apart from these reliefs he has also sought

that hlS 1ncrements be granted to him on regular ba51s.'

I A

| 2. The appllcht had sought a dlrectlon to the reSpondents to

submit his' answer script of the Accounts Paper-I for perusal

'Jof the Tribunal. The respondents'were'directed-to produce the
same.. However it has not been produced. It is'stated hy the
learned cOunsel‘for‘the respondents that the said answer

script was lost in transit and was not.traceable.

3. In the written statement filed by the respondents it is

V'  .inter-alia contended that‘no: further increments can be gtanted

to the applicant after the initial twe increments unless he

passes the departmental test con51st1ng of elght papers and

v nor his promotlon to the next higher post in the Telecome
department as E.E,' can be considered and 51nce he had not
cleared the Accounts Paper-I and had not passed the departmental

+ test as requlred,béth these relief are not available to him.
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It is submitted that since the marksheet sent by the examiner

did not contain ihe:marks of the applicant, the results of thg

examination were tabulated withou@ his marks. The respondents
also contend that declaring any person to have passed on
account of non—avaiiability of the answer book due to loss

in transit is not permissible as passing of the test is a
condition precedent required to be fulfilled and in view of
the importance attached to it'tHe applicant cannot be éllowed
to take advéntage of the situation that has arisen. They point
out that subplementary examination was arr?nged by the department
to enable the applicani to re-appgar:at the examination.
According to them thus the application ;é‘illconceived; In the
written statemeh£ it is stgted &hat all the answef books were
despatched to the ekaminer under Registered Insured Parcel on
6.5.1993 but the exaﬁiner had reported that the Answer Books
had not reached him and that the;mattér has been taken up
with the postalvauthorities; It ;s‘also stated“that though

efforts were béing_made to trace out the paper with the postal

authorities it could not be tracgﬁ_so far.

3. It is,now submitted by N&.\Safkar that the apblicant
appeared for the Accounts Paper;I éé,the subsequept4departmenial\
examination held on 12.7.94 and‘hé has passed in the paper and
has thus completed the test in all the eight pépers. For that
purpose the letter of AssiStant Director General (DE) dated
26.,3.94 is produced wherein it is mentioned that the épplioant
has qualified in paper-I of the departmental examination for
AsSistaﬁt Engineers held in July, 1994, In view of the same

the ﬁurdle in the wéyyoffthe applicant for getting the ihcrements
as_per’rules'as well as for being considered for promotion
stands removed and it can be safély assumed that the reSpondents
will now proceed to_do the needful in that respect. Thus,
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substantilly the}épplicant has achieved his object of filing
this application;‘However, Mr. Sarkar-submitted with some
amount of justification that for the fault of the depa;tment
the "applicant should not be deprioed of the benefit of his ,
eligibility for being considered fof promotion on the basis

of the earlier examination held oo 6.6.93. He submitted that
according to the performancelof the applicant in other papers

the applicant legimately hopes that if the answer script were

~to be traced it wouid show that he has passed in the eighth
 paper also'after obtaining the reéequisite marks for passing the

~examination. He further submitted that at that stage there

were avenues open for’promotion to the applicant as there were

vacancies in.the post of E.Eﬁ(Civil) and officers of the 1987

ibatch'could be considered and that in fact some such officers

have been_promoted.‘Tﬁe applicadt happens to be from that batch.’
Mr. Sarkar therefore urged that'fde passing of the examination |
by the applicant in July 1994 should be given retrospective
effect and it should be deemed that applicant has.passed in the
examination held on %.%.1993 and he‘should“be extended ell the
benefits on the footing that -he hed passed in that. examination.
It is however difficult'for-usvto bresume tﬁat the applicant has

passed in the examination in the absence of the answer paper

_being before us though there is a strong possibility that in

all probability, looking to the merit'of the applicant and his
performance in"other papers he may have'cleared that paper. We
cannot however proceed on the ba51s of such assumptlon. The
respondents cannot be said to be wrong in applylng the rules
strlctly and in contendlng that as factully ‘as the appllcant can~-.
not be said to have cleared the paper he cannot be held to have
passed at the qualifying examination. Even so we feel that in

the peculiar circumstances of the case when the applicant had
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nothing to do with the loss of the andwer script the injustice
that has been caused to him deserves to be removed to the

maximum extent possible. The future of‘a brilliant officer

7/

should not be marred for no. fault of hlS drleng him 1nto
frustration.’ That would not be in the interest of the department
also, We think,_there is need to adopt some sympathetic and
realistic approach‘in the matfer.HzeQ%We are not able &o make

any positi&e direction to the respondents ip that'behalf but we

would make following order :

4, The'respondentseshall consider I’
i, Whether by reason of‘the'applicant having passed in
the accounts paper in the examination held on 12.7.94
and thereby having completed the departmental test
“he should be considered for due promotlon as on the
~ date when’ other officers from his batch were promoted
- on the basis of the examination held on 6.%.1993.

ii. _Alternatively whether as and wen the applicant may
be considered for promotionvin due course hereafter
he cen be given seniority as from the date,on which
“he would have become eligible for being considered !
for promotlon in the light of the result of the
examination held on 6.%6.,1993,

iii., The respondents also shall consider whether benefit
of increments can be extended to the applicant on
the footing that he should be deemed to have become
entitled to the same on the basis of the examination
held on 6.6.1993,

5. The respondents-may'constitute a review DPC for examining
this question if necessary. The decision on the above aspects .
is left to the respondents but we @Q hope that the observatio;s
made above in the judgemeht will be kept in mind. The decision
as and when ﬁaken, and we do hope it will be taken expeditiously,

e~
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. to be communicated to the applicant. The applicant will be

at liberty to approaéh the Tribunal if occasion arises thereafter

!

6. Subject to the observations made above the application is

disposed of with no'order as to costs,'

' Vice-Chairman

trd N o Member



