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CENTRAL ADMINISTKAT IVE TRIBUNAL

DATE OF DECISION __ 3-7-1995,

/

Shri Munindra Kalita, o PETIT IONEK(S)

Shri S.Sarma for Shri B.K.Sharma,

s

ADVOCATE FCR THE

PETITIONER (S)
VERS(S | '

1

Union of India & Ors. RESRDNDENT (S)

Mr G,Sarma & Mr M.Chanda,  ADVOCATE FOR THE

RESFONDENT (S)

THE HON'BLE  JUSTICE SHRI »P’lv.G.CHA‘UDHARI s VICE-CHAIRMAN,

THE HON'BLE ~ SHRI G.L.SANGLYINE, MEMBER (ADMINISTRATIVE)
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Whether Reposters of local papers ‘may be al lowed ta \}/f/ﬁ
see the Judgment? '

Tn be referred to the Reposter oi“ not ? ; B !

Whether their Lordships wish to see the fair copy of N
the Judgment 7 ' '

Whether the Judgment is to be circulated to the other
Benches 7 ‘ _ )
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Judgment delivered by Hon'ble Vice-Chairman, (L’/é(w
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. QENTRAL»ADNINISTRATIVE TRIBUNAL;GUMAHATI BENCH,
| Urlglnal Appllcatlon No. 128 oF 1994.
Date of Order : This the 3rd Day of July, 1995,

Justice Shri M.G.Chaudhari,Uice-Chairman.

. Shri G.L.Sanglyine, Member (Administrative)

‘Shri NunindravKalita, Hindi Typist,

Employees State Insurance Corporation,
Regional Office, N.E. Reglon,
Guwahati=21, _ . « o« o« Applicant

\

4

By Aqucate Shri S.S5arma ?og Shri B.K.Sharma,

1. Union of Indla
- represented by the Secretary,
Ministry of Labour, New Delhi.

~

2. The Director General,
Employees State Insurance Corporation,.
Panchadeep Bhauwan,
" Kotla flarg, New Delhi=2,

3. The Regional Director,
Employees State, Insurance Corporatlon,
Regional Offlce, N.E. Reglon,
Guuwahati=21..

4, Shri P.D. Patglri, UDC ' . ‘
5., Smt- Anima Devi, UDC + « « Respondents.,

Both in the office of the E Se I (C) Reglonal Office,
Guuahat1-21.j ~

By Advocate Shri G.Sarma, Addl C.G.5.C.

S -~

CHAUDHARI 3,(V.C) .

The heariné of this 0.A. uas conclhded on 30.6.95
when Mr S.S5arma holding Fo£ Mr B.K.Sharma appeared for the
applicant and Mr G.Safma,'ﬁddl.C.G.S.C_appeared for the
respondenfs. As'we were about to commence‘the judgment at
the personal request of Nr S.Sarma that we may pass the
order in the presence of Mr ‘BeKoSharma ue adJourn thenmatter

for orders till today treatlng ‘it as part heard. Today

/
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however, Mr B.K.Sharma has filed a leave note and Mr S,Sarma
has not chosen to appear'at'all. Similarly today Mr M.Chanda
who was not present on the last date has'aﬁpeéred. We did not

N

dishose of the application on'30.5.95 for .the reason mentioned

-above and no further hearing was contemplated. Curiously endugh

~—

the appllcant has today tendered an addltlonal rejoinder

purported to be filed on behalf of Mr B.K.Sharma. The appllcant

is present. Such rejoinders are not permissible to be filed

without leave 0F~Qﬁe Tribunal after the hearing has concluded.

Yo

AUbVlously thése are taken on' record the other side will have

to be glven an opportunity of hearing and that would indirectly

resultrﬁg rehearing the 0.A. which is not permissible.

" Houwever Mr M,Chanda states that he has been served with the

copies and submits that theseldo not introduce any new point
not covered by the written statement and even if we take
COQEizance‘oF them he would have no objection., In the
circumstanées we proceed ta deliver the. judgment. We do not

think that even though Mr B.K.Sharma has filed a leave note

| ST o
an adjournment'he&ewbean;§€%§§3ﬁ064

rd

2. The applicant is émployed as Hindi Typist in the
of fice of the Regional Director, E.S.I.Corporation, North

Eastern Region, Guwahati, His grievance is that he is being:

‘denied promotion to the grade of UDC which he claims to

be eligible to get from the date when his juniors in the

grade of LOC were so promoted with effect from 19.5.93. He

.Has.prayed'for quashing the office order; dated 5.4,94 by

which his request for promotionﬁwas rejected and the order
dated 19.5.93 whereunder the respondents 4 and 3 respectively

have been promoted

loo— contde.. 3/
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3. The aﬁplicént had eérlier{approached this Tribunal
in 0.A.45/88 uhich was decided on 30.3.90 and certain reliefs
as we shall ﬁentionw& lateron uas_gfénted to him, We have
‘called for the recotfd of that case and would be rgfef?ng td‘
the relevant Annexures as uwere filed alonguith that application
as the applicant has not chosen to place on récord ail the
relevant materials in the present appigcation.

4., ] if appears that the applicant}s’name was sent by

the -Bmployment Exchange to the Regional office of E.S.I.
Corporation for selection to the posf“of Hindi Typist’on
‘purely temporary and adhoc basis. An intervieu was held on
20.1.84 and on the baéiS'qf tﬁe same the applicant ués
apgointéd to the past of Hindi Typist on the initial pay of
Rse260/- in the seale of %.260—400/-/plus other allouances

as admissible under the ruleé by order issued by the Regional
Direcéor bearing N0.43—a.ﬂ2/16/79-Estt. dated 24.1;84. The

. orders stipulated that the appointment was made on purely
temporary and adhoc basis and the services are liable to

-be termidated at any time without any notice or assigning

any reasons thereof.ihg applicant accepted the appointede~t .
on those terms'and conditiors. He continued to hold the

post with breaks in service'éiyen from time to time. After
each break he was re-appointed. Houwever,'eventually by
order dated-24.2,88 his services uwere terminated with effect
from 23,3.88 i.e. after one mbnth'from thebdate of issue

of the notice on the ground that he étﬁia not qualify in
the requisife test for the post. That order was challenged
by the‘apﬁlicantbin the previous case i.e. 0.A.45/88. He

had sought regularisation from the date of his initial

M/ . | Contd'.', 4/-
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appointment iie, 25.1.84 and also claim quasi permanent status

in the post of Hindi Typist. The contention of the respondents

-

in that application in so far as +he material far the

-

present purpose was that under the E.S.I.Corporation Recruitment
- v '

Regulation 1965 75% of the total vacancies in the cadre of

LDC are required to be filled in by direct recTuits by compe-

titive test and remaining 25% are required to be filled by

‘ qualified Class-IV employees in a closed campetitive examination

and that the applibant was given a chance to appear in the

open competitive test. Since he was not a departmental

_candldate and b8 could not qualify in the test held on
12.8.84 in the North Eastern Region -and tﬁat only successful
candidates uho passed the competitive test gould be appoxnted

as Hindi Typlst after qualifying at a different test and

ttat the question of appolntment of the appllcant as belonging
could not
to LOC cadreLarzse and therefore the order of termination

was valid and was passed'ln accordance with the terms and

condltlons oF appointment, It Qas also stated by them that
il

the post of H1nd1 Typist wes not ex15ted in the Copporation

since all Louer Division Clerks were requ;red to pass the

Typinﬂ'test ta earn the sgggad«qaeseéen; The Bench which

decided the earlier applicationfweee however did not accept
the aforesaid contention of the respdndents but held on ;he
question as to uhether the appllcant could be taken in

t he category of a LDC for which a test may be required,
that the post of Hindi Typist was clearly distinct from the
poét/posts‘pf LOC and was « separate from the post of Loc;
The coﬁtentipn of the respondents that the Hindi post is to

be borne fram the cadre of LOC who are required under the

W . Contdooo 5/"
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rules to undergo a test for confirmation or earning the

. Wr> . A . s
increment is negative’"In that view of the matter it was

. held that as there was no justiﬁication on the part of the

competent authority to terminate the services of the-applicant

on the ground that he could not qualify in the requisite

test for the post the order of termination was set aside and

it was directed that the applicadt should be alloued to

continue in service as Hindi Typist and his regularisation in:

service may also be considered. In pursuance of that order

-

the respondents regularised the service of the applicant as,

Hindi Typist and his services was nade substantive in that

. el . . '
post. It must be remember that the earlier stand of the

. respondents was that there was no sanction post of Hindi

Typist and only qualified LOCs would be appointed to that

' post but in view of the earlier order of the Tribunal they

appomﬁ?ﬂzhe applicant in the distinct post of Hindi Typist
p0331bly afteg obtalnlng sanctlon For that post The claim
nou made by the appllcant in the instant application is in
terms of the stand that ‘uas taken by the respondents but was

negativedby the Tribunal and. after having derived the

- advantage of continuation of service and reqularisation(?or

L

- ke peLamite )
otheru1se h&s order antermlnatlon would not have been absefd.

L R
It is nou &he contention e$—%he—epp&&cant that the post of .

Hindi Typist should be rqgarded as pgrtaining to ﬁhe common
cadre. of LOC and Hindi Typist. On that footing he contends
that he 1is eligible to be promoted to the grade of UDC which
is the next higher post from the common cadre post of LDCs
and Hindi Typist. 2

Se Thevréépoﬁdents on the other hand contended in the

post as held earlier by the Tribunal and it does not form

. ) o &4JWLQ// | . cantd... 6/-

written statement that the post of Hindi Typist is a distinct

4
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feeder cadre to the post of QDC as per recruitment sadre of
the Qerporation:'They however contend that as the applicant

did not qualify at the selection test he was—Rever—and could

not be brought to the cadre of {DC so as to afford the avenue

of promotion és UdC. The responde%ps rely on the regulation

of the Corpdfation made-For‘reqruitmént ih terms of sub=-section

3 dﬁ#éection 97 read with Clause XXI of Sub-section 2 of

Section 20 of the Employees State Insurance Act 1948,

6. e have carefully gone through the Annexures to the

instant épplicétion'produced by the applicaht as well as to

the Annexures that were produced alongulth prevxous 0.A. We

do not find any material to hold that the post of Hindi Typlst

exists as a common cadre of LOC so as to to form a feeder

cadre for promotion tao the post of UDC. Ue/are also unablé to

find any material to shou that‘the post of Hindi Typist apart

from.LDC cadre constitutes”an independent cadre and operates

as feeder cadre*gg'promotlon to the post of UDC, The appllcant
o e

has not produced any Recruitment Rules or ~ef—the-

respondents to §hou that he was eligible for being considered

for promotion as UDC from the cdadre of Hindi Typist.

7. It is contended by the dpplicant interalia that

although he was borne in the cadre of Hindi Typist he uas

vreqhired to work in the assignment given to LDC, That he wuas

even sent for functlonal training on offlce procedure meant

-

for LOC only and also sent’ For tralnlng coursgrBiscrlptual
Electronlc Teleprlnter Dperatlon which training is imparted

only to a LDC That he is competent to handle telex machine.

~

That the pay scale of LDCSand Hindi Typlstsaae same and they
ans.
are required to perform similar types of duties andAtreated

L4
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equally for the’promotion'etc. and that»several other Government
departments the postsof Hindi Typist and LOC are 1ntenf%%$3@ggl4L"
and the avenue of promotion to the cadre oF UDC is open to both

the categorieslof, employees. The respondents cannot contend that

‘ A&=IA&L»/&fY
he has no avenue of promotlon as UDC open to him ard—he—sheuld

he oM
all the times to come e be stagnated in the post of Hindi
v A
it T
Typist which is no er 4tran LDC while persons junior

—

i
to him in the LOC cadre would be promoted as UDC and further %

a
post%

-

8. ~ We do see considerable force in the grievance of the

‘applicant that having regard to the above mentioned aspects
° D .

it is unfair to deny him any avenue of prohotion either as

v . an
.unc treating the cadre of Hindi Typist is the same as LOC

or making available avanue of promotion-to any post equivalent

to UDC. Lwf%he4p9e&AeJvH4ﬂd&ﬂlﬁwastauhe§h€¥ﬂ%hevwg@k»tSa@9¢be—

,eanrwed\eu%ﬁfhwﬂfhﬁi ‘However, in.the absence of any rule shoun

permxttlng such promotion we cannot give him the relief on,

- - —

the basis of mere desmrablllty of the E. S I.Corporation %ﬂ:umowbk

fall in line with the practlce Folloued in other departments.

aanafe” il
We also gtt$é~bhe grlevance of the applicant es there is no

A}

omA_
avenue of promotion open to him under the existing pgternﬂhe

Tt
may be stagnated only rﬁ—%he Hindi Typist, Ne ol -as—the
MAhlwmwvvv~L¢kakh,k»~wvﬂ+-fkﬁ e o hahon enaalod
: 2 b_aho_heue_landad_himsaLf

hy havlng declared that the post of Hlndl Typist was distinct

andiseparate From the cadre of LDC and having reapedcthe

benefit thereof byigetting reéuiarisation of ﬁ&é service in
the post of Hindi Typist,altheugh-otheruhsesrhe -had-erem o
lée@aubha&aééba The contention of the respondents that eech
: ‘ torberdraun~tirat the post

7/
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of Hindi Typist was not different than the poet of LDOC cadre
‘ DS appleconal Coudd ha Ltam
and on that basis ke & considered eligible for
a 4 LkQﬂUM%fﬂﬁA. '
promotion to the post of UDC«haVLng been negativedby the
Tribunal on earlier occasion and itplscnot now open to the

applicant to contend that the post of Hindi Typlst and LOC

should be treated as a ‘common cadre as &e~oaa%eﬁded»by~h&m
in para 4.10 of the application.

g, . There are few other features which make it difficult ~

‘to accept that dontention. As stated earlier the applicant uas

sponsored for the poet of Hindl Typist and wae appointed against

that post. Anoexure-ﬂ shows that he completed the probation on .

24,1, 86 in the post of Hindi Typist. Thé orders marked as
allobed -

Annexures 1, 2 and 3 shou that he was atlbwed the duty in

Eeqelpt Section in addition oo his duty as Hindi Typist,

Annexure 6 deted 5.4594 uhicorihe,memorandum issued by the

Regional Director oo the Subject of maiotenanoe of seniority

and promotion stated fha@ the post of Hindi Typist does not

Foro feeder cadre OfrLDC and.that on that ground the request

of the applicant for promotion uas‘not accepted. The gradation

list as on 30.6.93 issued on 13.10.93 Annexure-11 placed the

applicant under an independeht heading of Hindi Typist in the
scale of Rs, 950-1500/— and only his name appears under that

oL b AMT18T
headlng while 1~te—4b other employees Flguredsunder the heading
Lower DlUlSlon Clerk. The date of. substantlue app01ntment of
appllcant is shoun as 6.8,90 and the date of his appointment
in the cadre is$ shouwn as 25.,1.84., Thus all along the applicant
has been treated distinctly from the LDC. |

10. ~  For the aforesaid reasons we Fintl it difficult to

accept the contention of the applicant that he is eligible

(3
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"of Hindi Typlst and LOC is maintained in the common cadre

s 331}

to be promoted as UDC treeﬁing him-equivalent to LDOC or

1ndependently under the Recruitment rules. With that conclusdon
the grievance agalnet the prlvate respondents cannot arise

- as they vere not from the Hindi Typlst.cadre.‘Ue thus find

that the application is liable to dismissed,

11, _ue'houever find it_difficult to appreciate that a
person appointed to the poet of Hindi Typist should not have
any avenue of pronotion open. One‘wey'For such a persaon would

be to enter the cadre of LDC after quallfylng in the prescribed

manner and th@n hope for promotlon to the higher post. The

P

al
applicant had himself Légee that chance earller. We would
recommend to the respondents that if such an opportunlty is

still open and it is desired to be availed by the appllcant

ba

it mey be considered for giving him that opportunity. Ue also
hope;that'the respondents uil; consider whether any avenue
of_prqmotion should be opened up for the incumbent &f the
paé@ of Hindi»Typist; As the-situetion stands at present B
it will be unfortunate thaﬁ the applicant will have to remain
glued to the same post althroughout his SBIVLCB career w;th
the respondents. Some way ls d351rable to be seriously
con31dered to be found out by the respondents. It may not be

out of place to mention in this context that the appllcant

- believes that avenue oF promotion has been made available

/‘.«.M-
in other departments. 1f that be so tmat there is no reason

as to why the respondents should not consider following that
practlce bn~o%hesfdepeatmea¢s, The applxcant points out that
in the 5151, Postmaster General, CBI, All India Radio,

Central Silk Board 'and Air force Eastern Zone the seniority

of LDOC/Hindi Typlst and the avenue of pfomdtion is open to

COﬂtd... 10/"
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them as UDQE IP.is‘For éhe respondents to consider this
asbect._Ue éannot houever, make any such direction but +or
leawe the que;iion to the aﬁﬁfeﬁfie%e-considefation ggrthe
authorities of the respondents.,

12, Béfbre parting with the.casé it may be mentioned
that in the application filed today £he applicant has prayed
for call;ng records andydocuments\from-the various departments
in order to demonstrate that a common cadre is maintained

by these departments and tﬁe avenue of prémotion is available
to‘Hindi.Typist similar as to LDC.'ue reject that application. =
firstly because‘such a request cannot be made after the
hearing.of'thé 0.R. i& completed and sec&ndly because the
épplicant cannot be éllouéd~to,imprgvé upon hié case from
gtage to stage:gﬁz should have made such aueraent in the

0.A. and should have m6Ve¢For a directdon to call for the
records in suppért of that averment-mUch earlier, for the

same reason we are not inclinea to place much réliance on’

the additional rejoinaer filed today’althouéh we have.-
considered the same. In our opinion the applicant shoudd either
fall or standlin his contenfion on the strength of the
regulétion§énd rules applicable to E.S.I.Corporation and

will not be’;ntitléd to get-a reliéf on the basis that some
other depar@menfé are following a different practice,

13.° . 1In the result), 5ubject'fo the observations made

in the concluding part of thé‘judgment'thb 0.A., is dismissed,

No order as to cots. -

. As . . T MWMN
( G.L.SANGLYINE ). _ ('M.G.CHAUDHARI )
meEMBER (A) : J .VICE-CHAIRMAN



