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~the instant 0.A, 25, 4.94

CHAUDHARI J 'V.C.

~

‘The applicant was appointed as Loner Division
Clerk by the Respondent No, 2 by order dated 16,8.1991
in the Small Industries Service Institute at Guwahéti.
He joined the service on 22.8.1991. His appointment was

made after he was duly selected by the Staff Selection

- Commission.” After he had served for about eight months

ﬁh@ was declared surplus consequent upon the closure of

Extension Centres at Tinsukia, Jorhat and Field Testing
Station (FTS) at Tinsukia and was transferred to SISI
Agartala by order dated 1,4, 1992 He thereafter started
working at AgarﬁaLg. His service however céme to terminated
after about one year»Thereafter by order passed by the
ReSpondent No, 2 dated 28.1.93 with retrospeotive effect
from 31,4,92 on the ground that his transfer to SISI,

'Agartala was considered jirregular by the Respondent No, 3.

e

2, 4+ The applicant preferred a represenfation to
Respondent No, 4 on 28.,.03 against the order of retrospec-
tive termlnatlon. He also prayed for prov1d1ng him an

alternative job in the organlsatlon or that he mey be

. absorbed in some other organisation of the Central

Government. As his request made with no response he filed

~

3. The applicani prayS‘thét the order of termination
of service dated 28,1,93 may be duéshed and he may be
dlrected to be reinstated in substantive post with all

benefits t:eatlng the perlod between termlnatlon and

»"l o LW(/
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reinstatement as period of duty. . .

4, It is iﬁﬁeralia contended by the applicant that
hie‘abpointment'res against a substantive post for which
requisition was mde by the Director SISI, Guwahati and he
was spohsored by the'S$aff Selection Commission and that

his postlng at Agartala on transfer was also made against
the eX1st1ng vacant pos .of Lower DlVlSlon Clerk. He contend

that the terminstion of his service with retrospective

effect is illegal. It violates the terms of appointment

which were:made ageinst the substantive post with full

approval and concurrence of Respondent No.3. He submits

that he—heving rendered-service it was obligatory on the
part of the respondente to absorb him against some other
vacantvpost. The order of termination thus, it is submitted,
is whimsical, arbitrary and ageihst the principles of
natural justice. He also contende that hie service haye—
been ebruptly terminated without giving ef one months
notice or pay in.lieu thereof. It is also contended by the
applicant that as he hed served agaiﬁst a substapbive post
for one and half years completing the period of probation
he has acquired the rigﬁt to be regulerised. He complains
ef violation of &rticleél4 and 16" of the Constitution

by the Respondents in passing the termination order.

-

Se . The\respondente-contend that the service cf the

'applicant was terminated with retrospective effect on

1nstructlon§of the Headquarters ise. offlce of the

ho M
Development Comm1551oner and en hat since on elesere -of
the Extentlon Centres the appllcaht stocd retrenched e
xbéi_:einenchmeﬁ%—wes~eaﬁee%%eé-whwch was con51dered by

the Respondent §o. 3 to be wreng. It is denled that the
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: épplicant has completed the probationary period which -
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k6~&%3ee€’%©wbe two years. It is contended that the

’order appointing him at Agartala e£ transfer was passad

by the Dlrector SISI, Guwahati without Jurlsdlctlon

a~k~nlvé !
and it was not ‘éﬁ€¥hﬂ£ competnece to pass aa order,

-

. It is however stated that the SISI has received instructio

from the Headquarters for deploymént of retrenched staff
against the ekisting vacanciés.under the jurisdiction.of
Director SISI, Guwahati and that some vacancies of Loger

Division Clerks may occur in the near future where the

. applicant may be accommodated, It is thus contended that .

the application is liable to be dismissed,

5, ﬂOn'4'5.94 an interim order wds passed by the
Tribunal directing the respondents not to fill the post
of IDC in SISI, Agaertala where the applicant had served

till the héaring of the show cause and disposal while

: &aking,it clear the the pendency of the application shall

not beé a bar for the respondents to reinstate/reappoint

the applicant in the said post at Agartala.

7. Thereafter on 3rd Octobzr 1994 the applicant
has been appoinfed as IDC at SISI, Agartala. A copy

of that order issued by the office of the Developrent

"Commissioner, Small Scale Industries is produced for

our perusal. It shows that the applicant has been posted

at SISI, Agartala.'The‘applicant is not however satisfied

‘with the same because the appointment has been made

by way of fresh appoxntment ape—es from the date of the
ke
order and deprived hln of benefit of the past service,

.
R ‘ W/ )
.
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3, ‘There is however no ‘disputee=that the applicant
accepfed the‘appointmént‘and has joined the post in R

pursuance of the said order,

9. Mrf Sarkar, the learned counsel for the applicant
submits that the applicant is entitled tc be given benefit
of'the past service in as much as the impugned order of
termination of service is illegal and thet implies that
there was no break in service'of the applicént. He submits
that the question is now cove{ed by our decision in Shri
Durlove Chandra Medhi Versus Union of India and‘C&hers,
1994;(111) (CAT), Page 447. The learned counsel submitted
that the order of reappointment should be deemed to be
mergéd in the original order 6f appointment and that the
circumstance that the applicant had accepted fresh appoint-
ﬁeﬁt should not be construed to mean that he had waived .
the benefit of past serv;ce or challengeé=io the impugned

- . .
order., The learned counsel therefore submits that the .

. B

.impugned order may be set aside and it may be declared that

. the applicant has been in continuous service.

10, Mr. A.K.Choudhury, the lesrned Addl., C.G.S.C. for
the respondenté however submits that sinée the applicant |
had already accepted the fresh appointment it is no longer
opeﬁ to him to seek benefit of past service., The learned
counsel also submits thet the decision relied upon by Hr,
Sarkar would not be applicable.in ﬁhe'insiant case. In the
reported ceaese there was.no order of fresh apbointment made
and therefore the challengé fo the 6riginal order could

survive,
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1. In:Nbdhi's case'(Supra) the applicant was also
employed with the SISI but consequent upon closure of the

Extension Centre at Tinsukia he was transferred and postad

i AJTSISl, Imphal (from Bamunimaidam) in an existing vacancy

available at lmphal.His service was terminated on 23,1,93

with retrospectlve effect from 31,5.92. That order was

SR ¢

challenged and 1t was prayed that he be treated as in

- contlnuous service from the date of termination to the

date~of reinstétemenf. The contentionsof the applicant in
thet case were similar to thése of the applicant in the
instant application, The reSpondents contested that eppli—
cation on the’ same contentlonfas are ralsed by them in the
instant appllcantlon. We héld that even assumlng that the
termination order wds irregular it was not void and could
not be termed as terdinatiop order aﬁd that it was also
vitiated by reasoﬁ of it having been given effect to
retrOSpectively. We also observed that:technical grounds ,
to deprlve the staff rendered surplus or retrenched of
employment should. not be over empha51zed Having regard to
the State's Labour Welfare Pbllcy. We accordlngly guasheﬁt
the order of termiﬁation'of‘service and directed to respon-

lo o.(w M(/ﬂ

dents to reinstate him and treat hlm to be in continuous
[N

r

service from the period between the termination of his

4

service and till his reinstatement with all consequential

benefits,
Xt

l2. It is true that in the 1nstant case there is a vital
dlfference oty facts namely that the applicant has been giveh

a fresh app01nrment,and he hagﬁaccepted the same. In the

| cir0umstance§i£ is difficult to reconcile the two orders

namely the impugned order and the order of re-employment..
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If the order of termination is to be set aside the order

of reemployment is rendered ineffective. If the order cof
N\

reappointment is upheld the’qUashing of the termination

\

W\
order would resulting’ g1v1ng rise to a confllc3151tuatlon.

We think that the present case would be governed by the
same considerationjon which we decided the Medhi's case.
It is common ground that theiseniority at the Agartala

—

Unit of the Instltute is confined that Instltute. We find.
‘ Asdiz B{dAQQ

from the order of appointmentAthat two more persons whose

service was terminated-on similar grounds like the appli-

cant}vwho are a¥s0 applicants in companinon maigrs i.e.

0.A. 38/94\end 13/94 are the only persons relating to

~ Agartala Unit and there should be no difficulty in workin

out their interse seniority on the?-being treated ‘in'~
continuous service on the-termination of their service

being held illegal., By that process the order of re;emplO§

ment will be rendered of no consequences, We are inclined

_ . o ]
to adopt that course because on principle there is no”

ground to differentiate between Medhi whom relief was

granted under our earlier deClSlon and the position of -

the present app&eeatean,uﬁ&hﬁa»l

~

13., ' We, therefore hold that the- impugned order of

 termination of the spplicant in the instant 0.A. cannot

be sustalned in law and it is vitiated due to the terml—
nation being effected retrospectlvely. We further hold
that a;though the order of transfer of the applicant

from Guwahati to Agartsala mey have been irregular that

was not. void and the ground on which rhe service was
purpéged to be terminateéd cannot be sustalned and thatlﬁb
termlnaelon would not amount to causing a break in the
serv;ce of the applicant, The course being adopted would
also be eonsistent with Welfare Policy. We hold that

~there was no justification for the respondents to have

!
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terminated the service of the applicant,

In the result, .following order is passed &

The impugned order of termination of service of

the applicant dated 28,1,93, Annexure 4 is Hereby quashed

and set aside. It is declared that the applicant shall be
deeﬁed io héve been in continuous service from the date
of initial appbintmen£ It is declared that the order of
re-emplOyment dated 3.10,94 is rendered redundant and
shall be treated as of no effect on the wvalidity of the

initial appointment of the applicant and hes is being
as w '

‘treatedAea‘cohtindous service until the date of the said

order and thereafter, We further declare that the applicant
is eligible for all the service benefits treating the
period between the date of termination of his service

by the impugned order till his.reinstatement by the order

‘dated 3.10,94 as a period on duty and direct the respondent

to fix the pay on that basis., We make it clear that the

vappllcant will be 6551gned his seniority in the SISI Unit

at Agartalaqxlaccordance w1th the senlorlty as oh:the..

date of the.impugned order i.e. 28.1.93 and regulated

. thereafter in accordance with the rules. We further make

it clear that the re-employmeqf of the.applicant by order
.2 LA

‘dated 3,10,94 shall be treated‘as reinstatement in the

service consequent upon the order of termination dated
28.1,93 heizzgzgeeﬁ set aside. The respondents shall pay
the wages to which the applicant may be entitled as per the
rules for the'period between\28 1, 93 and' the date on which

the appllcant may have joined duty in pursuance of the

order dateo 3. 10, 94.
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The -application is allowed inh terms of the

aforesaid order, There will be no order as to costs,
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