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DATE OF DECISIoNj3.i 994 

Shri P.C. Biswas  PEtITIONER(S) 

Shri B. Outta -  ADVOCATE FOR THE 
PEtUIONER (5) 

VERSL6 -  

linionoflndia&Qthars RIONDaTf 	(3) 

S 	
Si 

Shri B.K. Sharma, Ra1way..PdVoCate ADVOCATE FOR THE 
• • 	

• 	 RES3FONDJT 	(5) 

TH8 HON' BLE 	JUSTICE SHRI M.G. CHAUDHARI, VICE..CHAIMAN 

THE HON'BLE 	SHRI G.L. 	SANGLYINE, MMBZR 	(A) 	' 	 • 	 • 

Vhether Reposters of local papers may be àlwed to 
see the Judgment' 

T1. be referred to the Repo'ter or not? 
Vhether their Lordships wish to see the fair copy of 
the Judgment ? 	

• rii 
Wnether the Judgment is to be circUlated to the other 
BencheS 

S 

Judgment delivered by 14onIblV 1.CG_Cha 1 rmafl.  kopvc~ 



IN THE CENTRAL ADMINISTRAtIVE TRIBUNAL 
GUWA1IATI BENCH 

Original Application No.8of 1994 

Date of decision: This the 25th day of August 1994. 

The Hon'ble Justice Shri P1.6. Chaudhari, Vice..Chairman 

The Hon'ble Shri G.L Sanglyine, Member (Administrative). 

Shri Pramatha Chandra Biswas 
Divisional Commercial Manager, 
N.F. Railway, Bongaigaon. 	 ,.. Applicant 

By Advocate 5hri R. Dutta 

—Var 5U 8 

The Union of India, represented by 
• 	the General Manager, N.E. Rèilway, 

• 	Maligaon, Guuahati 
The General Manager, N.F. Railway, 
Maliqaon, Guwahati 

3, The Chief Commercial Manager, 
N.F. Railway, Mal.igaon, Guwahati 

4. The Chief Personnel Officer, 
N.E. Railway, Maligaon,Guwahatj. 	''I. Respondents 

By Advocate Shri B.K. Sharma, Railway Counsel. 
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CHAUDHARI.3. USC. 
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The applicant is now Divisional Commercial Manager, 

NJ. Railway. At the material time he Was holding the post 

of Assistant Commercial Superintendent, since redesignated 

as Assistant Commercial Manager. ihere. is no dispUte on 

the point that he was originally appointed as Assistant 

Station Master way back in the year 1957 and in due course 

I 



. .) . 

. 	 .. 

140 

- 	 having undergone necessary training he was promoted, 

firstly, to the post or Commercial Inspector then to the 

post of Chief Commercial Inspector and thereafter to the 

post of Assistant Commercial Superintendent on 11.11.1986. 

2. 	While he was holding the post. of Assistant 

Commercial Superintendent (Assistant Commercial Manager 

now) he became due for being considered for promotion in 

April 1993 9  However, the Departmental' Promotion Comrnittae(DPC) 

constituted by the General Manager, respondent No.2, for 

recommending the names.. d f.Assistant Commercial Managers for 

promotion to the post of Senior Commercial Manager in Senior 

Scale, which held its meeting in April 1993 selected two 

persons junior to the applicant, namely Shri S.C. Sen and 

Shri P. Sashidharan and they were promoted as Senior 

Commercial Manager on 26.4.1993 and in the month of August 
-. 

1993, whereas the applicant was not promoted. 
• 	 '1 

30 	 It is the contention of the applicant that the DPC 

had not at all considered his name for selection perhaps 

on the ground that there was some vigilance investigation 

pending against him and therefore, it had no occasion to 

go into the question of his suitability. He also contends in 

that respect that in the month of November the OPC had 

found him suitable for, promotion and was promoted in the 

month of NovOmber 1993 and,.therefore, had his case been 

considered bi the OPC in April 1993 he had every chance of 

being selected. His grievance is that his name not having 

been considered for selection in the aforesaid circumstances 

that has resulted in two of his juniors becoming senior in 

the promoted grade and he has also to suffer monetory loss 

and more importantly he will loose an amount of .•SO/— per 

month..... 
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month in his pension which would be a permanent loss to 

the applicant. 

40 	
It  is submitted by Mr R. Dutta that the none 

consideration of the applicant for 8G18CtOfl for promotion 

by DPC in April 1993and his belated promotion putting him 

to loss of prestige and reduced pension is wholly unjusti-

fied and illegal. - 

51 	Although the respondents were given time to file 

theiruritten statement aver since 180.1994 none 'j8 filed 

till today. Indeed on 18.1.1994 the respondents were 

directed to be issued notice for admission of the matter. 

Mr S.K. Sharma, the learned counsel for the resondants, 

even today applied for further extension of time for 

filing the written.statement. In view of strong opposition 

by MrR. Dutta, the learned counsel for the applicant, for 	' 

any further extension we declined adjournment and heard 

the submissions of Mr B.K. Sharma. It may be stated here 

that Mr R, Dutta submitted that a5 the applicant is due to 

retire on 30.11.4994. and as his pension papers are to be 

submitted in September 1994 he was opposed to further grant 

of time for tiling the written statement. 

• 	6. 	On the basis of his iñstrucions which Mr B.K. 

- 	 Sharma had received earlier from the respondents he tried 

to subrnitthat perhps in April 1993, the integrity 

certificate in respect of the applicant had been withheld 

and, therefore, possibly the Select Committee had not 

considered his name. Ue do not think that even assuming 

that such contention was raised by filing a written 

statement that would have been of much assistance to the 

respondents.... 

~X~ , 
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respondents. We do not think it necessary to pursue that 

qiestion. 

70 	Thus there is hardly any groundseen to justify 

the non—inclusion or the applicant in the select list of 

1993 sinca he was eligible to be considered. If his name 

was not considered on. the ground of alleged pendency of 

vigilance investigation orenquiry that would not be 

correct:as it is a settled position that mere investigation 

in a vigilance case would not be a bar to consider prcmotion 

and where as chargeshaet is framed then 'sealed cover 

procedure' is to be adopted. It not having been shown that 

in April 1993 such was the position with regard to the 

applicant that could not come in the way of the OPC to 

consider the suitability of the applicant in April 1993 

for promotion. If on the other hand the nameof the 

applicant had been conside red and he was found suitable 

having regard to his gradation on the basis of his ACRs, 

there is nothing pointed out by the respondents that for 

any valid reason or on merits he was found less suitable 

for promotion than his two juniors. Looked at from any,  

V angle it does appear to'us that the denial of ptmon - 

to the applicant on 24 0 60993 on the date on which Shri Sen 

was promoted and deprived 	of the advantage of seniority 

and fixation of pension in due course on that basisL -tirLv/Lt 
fr- 

Now the question is what relief can be granted to 

- 	the applicant. In that connection it would be useful to 

refer to the decision of the Supreme Court in Union Public 

Service Commission —vs— Hiranyalal Day and others, reported 

in AIR 1988 SC 1069. In that case the C.A.T., Guwahati 

(this Bench) in case No.225 of 1986(r) had after holding 

that,.. 
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that the Selection Committee . had.committed an error in 

taking into account the adverse remarks made against the 

respondent (in that case) during a particular period which 

remarks had not been communicated tohim till the date of 

selection and which adverse remarks were subsequently set 

aside by the State Government the non—selection of 

respondent No.1 was bad in law. On that view of, the matter 

the Iribunal held that respondent No.1 should be deemed to 

have been included in the impugned elect list, at least, 

in the place in the order of his seniority and appointed 

to the Indian Police Service on the date on which his 

immediate junior was appointed. The Tribunal also directed 

that the respondent No.1 be appointed to the IPS with effect 

from the date on which his junior had been appointed and 

allow the benefits on that basis. The matter was carried in 

appeal and the Supreme Court was pleased to hold that the 

iribunal had no authority to pass the order of the nature 

of which it was passed. It was held that the: proper order 

for the Tribunal to pass under the circumstances was to 

direct the Selection Committee to reconêider the merits of,  

the respondent. It was observed that the jurisdiction to 

make the selection is vested in the Selection Committee 

and the Selection Committee had to make the selBction by 

applying the same yardstick and norm as regards the rating 

to be given to the officials, who were in the field of 

choIce by categorizing the concerned officials as 

'outstanding', 'very goad', 'good' etc. and that this 

function had also to be discharged by the Selection Committee 

by applying the same norm and tests and the selection was 

also to be made by the Selection Committee as par the. 

relevant rules. It was observed that the Tribunal could not 

have.... 
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have, therefore, played the role which the Selection 

Committee hd to play and that the Tribunal could not 

have substituted i.tselr in place of the Selection Committee 

and made the sslectjoi as if the Tribunal itself was 

exercising the powers of the Selection Committee. Their 

Lordahi'ps of the Supreme Court, therefore, substituted the 
1rwt 

order passed by this c&urt by an order directing that the 

Selection Committee shall reconsider the impugned select 

list prepared in 1983 as if it was deciding the matter on 

the date of the selection on the footing 

and consider the question as to whether the respondent 

in that case would have been appointed or respondent No.11 

would have been appointed on the basis of the categorization 

to which each of them is entitled.and pass appropriate 

orders in the light of the decisiOn taken on.tha.t point. 

The facts of the instant case are almost similar. 

In our view the erroneous decision of the Select Committee 

in that case taking into account the adverse remarks which 

should not have been taken into account., which meant that 

his case was not considered in accordance with*'the rules 

and the position that the applicant was not considered at 

all stand similarly. Hence in the liht of theJudgmento? 

the Supreme Court, we are inclined to make similar directions 

in the instant case. 

100 	In the result, it, is directed that the respoidents 

shall constittite a Review OPC withinone month from the date 

of receipt of the copy ,  of this order, 

to reconsider the select list prepared 

in April 1993 and on the basis Of the categorization to 

which the applicant and the two junior. officers who have 

been promoted on the basis of the select list ot 1993, 

namely.... 
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namely Shri S.C. $en and Shri P. SashidharanAas  to whether 

the applicant was entitled to be selected for promotion 

and pass appropriate orders in the liht.Of the decision 

taken on the point. by it. In the event of the Review OPc 

taking the decision that the applicant was entitled to be 

promoted on the basis of the select.: list prepared in 

April 1993, therespondents shall give affect to the same 

in a suitable manner The Review DPC shall reconsider the 

matter as if 'it was deciding the matter on the date of the 
- 	 4.0 

-al.octon- 	the Select Committee, in Apil 1993. 

11. 	This decision will not be construed to affect 

adversely in any manner the promotIon of the applicant 

effected in November 1993 even if the Review DPC 
Ct 

may e.t_h.ai-a--foUnd him te—b'e ligib]ain the select list 4-
papee&in April 1 993 .- -'" 	 * 

	

( G. AL.SANGL,L,)VIN) 	 ( M. G. CHAUDHARI ) 
Member/f (A) 	 Vice-Chairman 
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