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CENTRAL ADMINISTKATIVE TRIBUNAL
GUWAHATT BENGH ::: GUWAHATI -5,

O.A. NO. 8 of 1994

ToAe N
DATE OF DECISION 25.8.1994
Shri P.C, Bisuas : PET IT IONEK(S)
Shri Re Dutta. | ADVOGAT E FCR THE
, — PETITIONER (S)
VERSUS o | -
Union of Ingia & Others - . RESPONDENT (3)

Shri B.Ke Sharma, Railuay Advocate  ,1yoCATE FOR THE

RESPONDENT (S)

"THE HON'BLE JUSTICE SHRI Ml.G. CHAUDHARI, VICE~-CHAIRMAN

THE HON'BLE SHRI GoL. SANGLYINE, MEMBER (A)
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.the Judgment ?
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Whether Reposters of looal papers may be allowed te A
see the Judgment? 2 7

Tn be referred to the Reposter or not ?
Whether their Lordshlps wish to see the falr copy of(z

Whether the Judgment is to be circulated to the other
Benches ?
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUMAHATI BENCH

Uriginal Application Nd.B'of 1994
Date of decision: This the 25th day of August 1994,

The Hon'ble Justice Shri M.G, Chaudhari, Vice-Chairman

l ' - ’
The Hon'blas Shri G.l, Sanglyine, Membar (Administrative).

Shri Pramatha Chandra Biswas
Oivisional Commercial Manager, : .
N.Feo Railway, Bongaigaon. sese Applicant.

By Advocate Shri R. Dutta
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"1, The Union of India,. represent ad by
the General Manager, N.f. Railuay, . -
Maligaon, Guuahati ,

2. The Genaral Manager, N.F. Ralluay,
Maligaon, Guuahati .

3. The Chiaf Commercial Manager,
NJ.F . Railway, Maligaon, Guuahati

4, The Chief Personnel Officer,
NJF . R311Uay, Maligaon,. Guuahati. cese Respondants

By Advocate Shri 8. K Sharma, Railway Counsal.
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 O0ORDER

CHAUDHARI.J. V.C.

The applicarit is now Divisional Commercial Manager,

N . Railuay. At the material time he was holding the post

of Ass;stant Commercial Superintandent, since redasxgnated
as ASSlStant Commercial Nanager. There is no dispute on
the point that he was originally appointed as Assistant

Station Master way back in the ysar 1957 and in due course
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having undergone nacsssary training hs was promoted,
firstly, to the post of Commercial Inspector then to the
post of Chief Commarcial Inspector and thersafter to the

post of Assistant Commercial Superintendent on 11.11,1986,

2. While he was holding tha post. of Assistaht
Commercial Supsrintendant (Assistant Commercial Manager

now) he became due for baihg considered for promotion in
April 1993, Houwsvar, the uépartmantal'ﬂromotion Committas(DPC)
constituted by the Generallmanager, respondent Noe2, for
racommending the naﬁashéfossistant Commercial Nanagers for
promotion. to ﬁhe,post of Senior Commerciad Manager in Senior
Scale, which hald its mesting in Apr§1'1993 selectad tuo
persons junior to thé applicant, namely Shri S.C, Sen and
Shri P, Sashidharan and thay were promoted as Senior
Commercial Nanager on 26.4.,1993 and in the month of August

1993, dhereas the applicant was not promoted.
n

3. It is the contention of thg applicant that the DPC
had not ét all considerad his name for sglectidn parhaps .

- on tha ground that there was some Qigilenca invasﬁigation
pending against hih and thersfors, it had no occasion to

go into the quéaticn of his suitgbiliiy. He also contends in
that respsct that in the month of November the DPC had
found him suitable for promotion énd was pramotéd in the
month of November 1993 and, therefors, had hié case bssen
considered by the DPC in'April>1993 he had every chance of
being selected. His grisvance is that his name not having
been considered for selection in the aforasazd circumstances
that has resulted in two of his junzars becoming senior in

the promoted grade and he has also to suffer monatory loss

and more 1mportant1y he will loose an amount of Re50/= par
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‘month in his pension which would be a permansnt loss to
\

the applicant.

4, - It is submitted by Mr R. Dutta'that the abng.
consideration of the applicant fcr,selgction for promotion
by DPC in April f993=and his belated promotion putting him
to loss of prestige and reduced pension is wholly unjusti-
fied and illegale | . :

Se ~ Although the raspondents uere,given-time tb file
their written statement sever since 18.3.1994 none 'is Filed
till today. 1ndeed,on 18.1.1994 the respondents uere
directed to be issued notice for admissi&n of the matter.
Mr B.K, Sharma, ﬁha learnad counsel for the resﬁondenté,A
gven today applied for further extension of time for
filing the urittenvsﬁatement. In view of strong opposition
by Mr R. Dutta, the learned counsel for the4ap§licant, for
any further extension Qe declinaed adjournment‘and heard
the submissioné of Mir B,K, Sharma, It may be stated here
that Mt R, Dutta submitted that as the applicant is due to
retire on 30441,1994. and és his pension papers are to be
submitted in September 1994 he uas oppoged to furéher grant

of time for filing the written statement.

\ 6e On the basis of his instructions uhicﬁ Mr B.,Ke
Sharma had received earlier from the raspondents he tried
to submit that perhaps im April 1993, the integrity
cartificate in respect ofltha,applicanf had been withheld
and, therefore, possibly the Select Committee had not
considered his name. Ye do not think that even assuming
that such contention was raised by filing a uwritten

statesment that would have been of much assistance to the

A —
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rBSpondents. We do not think it naéessany to pursus that
qﬁesﬁion.“ .
74 Thus therévis.hardly any g;oundmsaen to justify
the non-inclusion of the applicant in the selsct list of
1993 since he was eligible to be considerad. If his name
was not considersd on the ground of alleged pendency of
vigilence investigation or enquiry .that would not be
correct-as it is a settled position that mere investigation
in a vigilence qése would not be a ba; to considar promotion
and where se chargeshest is framad then 'sealed cover
procedure' is to be adopted, it not having been shown that
in Aprii 1993\such»was the position Qith.iagard to the
applicant that could not come in the way of the DPC to
consider the suitability of ths applicant in April 1993
for promotion. If on the other hand the name of the
“applicant had been Eﬁnsidered and he uaé found suitable
having regard to his gradation on the basis of his ACRSs,
there is nothing painied out by tha respondents that for
any valid reason or on merits he was found less suitable
for promotion than his two juniors. Looknd at from any
angle it does appsar to’us that the denlal of &;;2;;;%3?- .
to the applicant on 24;661993 on the date on‘which Shri Sen
was promoted and depfzvgzyhim of the advantage of seniority
.and fixation of pension in due course on that basis wﬂALVA4/&(
wvxswn/ﬁrv(\,e/i o ;
! : Now the question is what relief can be granted to
the applicant, In that connaction it would be useful to
refer to the decision of the Supreme Court in Union Public
Service Commission -vs- Hiranyalal Dev and others, reported

in AIR 1988 5C1g69. In that case the C.A.T,, Guwahati

(thls Bench) in case No.225 of 1986(T) had after holding
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that the Selsction @ommittse_had.commitied an érror in
taking‘intu abcoﬁnt the adverse remafks made against the
respondent (in that case) during é partidular period which
remarks had not been communicated to-him till the date of
selecticn and which adverse rémarka were subsequently set
aside by the State Govermment the non—seiection of
respondent No,1 ua; bad in lawe. On that view of, the matter
the Tribunal held that respondent No.,1 should be deemed to |
‘have been inéluded in the impugned sslect list, at least,‘
in the place in the order of his seniority and appointed

to the Indian Polibe Service on the date on which his
immediate junior uwas appointed. The Tribunal also directed
that ﬁhe respondent No.1 be appointed to the IPS with effect
f rom the date on uﬁich his junior had been appointed and
allou the benefits on that basis. The matter was carried in
appsal aﬁd the Subreme Court uas pleased to hold that ths
Tribunal had no authority to paés the order of the nature
of which it was passed, It was held that the; proper order
for the Tribunal tq pass under the circumstancss was to
direct the Selection Committee to feconéider the merits of.
the respondent. It was observed that the jurisdiction to
make the sélection is vested in the Selaction Committes
and the Selection Committee had to make the selection by
‘applying the sams yafdsiick and norm as regards the rating
 to be given to the officials, who wers in the field of
choice by categorizing the concernad.officials as
'outstanding', 'very good',.'good' etc., and that this
function had also -to be discharged by the Selection Committee
by applying the same norm and tests and the sslection was
also to be made by the Sslection Committse as’per,the

relevant rules. It was observed that the 1H‘i.bun:;il could not
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havs, therefors, played the role which ths Selection

Committee had to blay ahd that the Tribunal could not

have substltuted itself in placa of the Selactzon Commzttee‘

and made the selection as if the Tribunal itself was
exercising the powers of the Selection Commlttee. Their
Lordshlps of the Suprems Court, therefore, substituted the
order passed by tnls’l;u$¥“§§‘an a;dar directing that the
Selection Committee shall reconsider the impugned sslect
list prepared in 1983 as if it was deciding the matter on .
the date of fhe selection on ths footing Coereesceencane
and consider the gquestion as to.uhather the respondent

in that case would have been appointed or respondent No.11
would h;;a been appbinted on the basis of‘tha~categor12ation
to which sach of them is entitled and pass appropriate

orders in the light of the decision takeh on that point.

- 94 The facts of the instant case are almost similar.

In our view the erroneous decision of the Selsct Committes
in that case taking into account the adverse remarks which

should not have been taken into acdount, which meant that

his case was not considered in accordance uith#the Tulses

and the position that the applicant was not considered at -
all stand Similarly. Hence in the light of the judgment of
the Supreme Court, we ars inclined to maké.similar directions

in the instant case.

10 - In the result it ié directed that the respondsnts

’shall constitute a Revisw DPC within.one month from the date

of recaxpt of the copy of this order, Rt i anyrerevivnet

o~ laken them3v010896 to recons;der the selact list preparad

in April 1993 and on the basis of the catsgorization to

which the applicant and the two junior: officers who have

been promoted on the basis of the select list of 1993,

!
namely; oo
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g namely Shri S.C, " Sen and Shri P. Sashidharan 38 to uhether

the applicant was entitled to be salectad For promotion

and péss appropriate ordaers in the lightuaf the decision

taken on thé point.by'itd In the event of the Review DOPC

taking the decision that the applicant vas entitled to be

pfomoted on ths basis of the-select‘list prepared in

Aprll 1993, the: respondents shall give affect to the same |

in a suitable manner. The Revzeu DPC shall reconsider the

. matter as if it was deciding the matter on the date of the

o ig;iéﬁ?@%éjgy the Selact Committégfgn April 1993,

1M " This decision will not be construad to affect

adversely in any manner the promotxon ‘of the applicant |

e effected in Novambar 1993 sven if the Revisw ORC ﬁ*3%%§E§L

M& ,fvv Of‘fh(“"\nM
: t///umay—netwhave—Faund him te—be éligible in the select list «f-

L DS691T89=%H April 1993..mrvn,uyu~ ™ ﬁﬁw«uﬁ

(G L. SANGUFINE ) . " (M. G. CHAUDHARI )
Membex//(A) ‘ Vice-Chairman
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