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5.4.94. 	Learned counsel Mr B1K4Sharma 

moves this application under Section 

• 	 f 19 of the Administrative Tribunals 

.4 	 Act,1985 on behalf of applicant 

Shri A.K.Malakar,ACS, Learned Sr. 

This arlication is th 	 C.G.S4C.Mr S.Ali and learned Sr. 
frm ani Within time. 	 3 Govt.Mvocate,Assam,!vir.Y.K.Phukan 
C. F.fRs. 501. 	

receives copy of this application. 
dTPtft wJe 

•IPo"3r) 	 Mr Phukan prays for two days time 

? to get instructions. Time allowed, 

c  
of admission 	
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• 	O.A.No,72/94 

8.4,94 	This application under Section 

19 .  0f the Administrative Tribunals ht, 
1985was moved by learned counsel 
Mr B.K,Sharma on 5,4.94 and learned 

Sr. Government Advocate, Assam, 

Mr Y.KPhukan took time to get inst:uc-

tiôn from the Government. Learned 
Government Advocate, Assam, Smt M. 0as 

submits that instructions have been 

oceived.Acopyof 4 tha instruction of 

the 	tte.G 0varnment contained in the 
letter No.AA.P/79/94/3 U dated 7.404 
addressed to learned r. Government 

Advocate, A5sam, Mr Y.K 0  Phukan has been 
placed before the Tribunal. The 	. 
application i8 taken up far heaing and 
dispo8al. Mr B.K.Sharma submits on 

behalf of the 	 Ahanta 
:,,, 	y 

Kr 11 	 in alakar, ACS, otecretary ..to the 
Government of Assam, Handloom,Textile 
and Sericulture DBpartment4'Srnt.M, Das 

submits relying on the.Governjuant 

Instructions.  

Shri A.K. 	 Class I 
(SC) belongsto the 1975 batch. He is 
at Serial No.17 in the gradation list 

of ACS officera as on 1.11199106  
Admittedly, he comes within 4rzOne of 
consideration for selection to lAS on 
promotion against probable vacancies 
in 1994-95. Respondent No.6 Shri B.E. 

Hagjer ,  (Sl.No.21 in the gradation list 
junior to the applicant was promoted to 
the IA pursuant to select list of 

1199394, This year, several ACS 

officers junior to the applicant have 
been recommended by the State Govern 
ment for consideratibn by the Selection 
Committee to prepare S61ect List for 
promotion to the lAS for the year 

• 	1994-95 Assam - Meghalaya Joint Cadre. 

The adverse remarks in the ACR 
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8.4.94 

of the applicant for the period 1 .1 .1990 to 

22.12.1990 was communicated to him only on 

17.3.1993 and his representation dated 
3.4.1993 against it is still pending for 
disposal. Mr Sharma submits that the adverse 

remarks is void on ground of delayed 
communication and becomes ineffective for 
pendency of representation against it. We 

I  find substance in these submissions in the 
light of decisions , (i) In Gur Dial Singfi 
fijji -vs- State of Punjab and Others 
reported in 1979 SU (SC) 229; (2) In 
Ishuerla]. J. Najk -Va- Development Commission 
er and Otherà reported in 1985(2) SLZJ 445; and 

• (3) in the State of Haryana -va- P.C. Wadhwa 

• and Others reported in 1987(2) SL3 162. 
• 

Therefore, we hold that the adverse remarks 

f 1990 in the RCR cannot be acted upon to 

deny promotional avenue of the applicant. 

Admittedly, the Government of Assam 
had already decided to deep the departmental 

'proceeding against Shri Malakar initiated 
'vide letter No.AAP/167/92/38 dated 17.3.1993. 

The above being the position 
• presently, there can be no justification to 
;ref use consideration of the case of the 
applicant, Shri A.K 	Malakar, 	for selection 
to the grade of lAS on promotion against 
,probable vacancies of 199495 

Smt II.. Das submits that another 
departmental proceeding has since been drawn 
up against Shri A.K. Malakar vide letter 
No.AAP/157/92/Pt./69 dated 6.4.1994. But-she 
has no instructions if the chargesheet of 
the proceeding has been issued and 8ervad on 
the applicant. Consideration for preparing 
select list by the Selection Committee held 
on 29.3.1994 has not yet been finalised as 
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t idjtd in the Government letter 

?No.AAP/79/94/30 dated 7.40994.Th,-

deartmenta1. proceeding initiated in 

Apri'l 1994 cannot be taken into account 
by the Selection Committee whichinitia 
ted selection.proceading from 29.3.1994. 
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Copy of the order may be 
furnished to the counsel 
for the parties. 

pg Inform all concerned by 
Special Messenger/Fax 
mess agefl elegraphically 
etc. at the cost of the 
applicant. 

By 0i.der ,4ç 

Upon hearing counsel; for the 
• 	parties and in view of the facts, 

circumstances, observations and findings 
above, we are of the view that the 

applicant also deserves consideration by 
the Selection Committee in the matter of 
preparation of select list for promotion 

to lAS for the year 1994-95 and, therEl.. 
fore, to most the ends of justice we 
direct the respondents, excluding 

respondent No.6, as uridar: 

The respondents are directed to 
• 	recommend and forward the name of the 

• 	applicant, Shri AK Majakar, ACS (Sc) 

alonguith his records immediately to the 

Selection Committee for consider4tion 

while preparing the select list for - 

promotion to the lAS for the year 
1994..95, Assam — Meghalaya joint C5dt. 
The Selection Committee shall not take 

into account the adverse remarks for the 
year 1990 9  disciplinary proceeding 
initiated in March 1993 since dropped and 

also the disciplinary proceeding initia-
ted in April 1994 keeping in view the 
findings above in the order.i 

• 	

a 	Intimate all concerned 
immediately, 

This application is disposed of 

with the above directions. 

- f~t 

k 	- 	

MEMBE.R/ 	VICE CHAIRMAN 
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