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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUUAHATI BENCH

Original Application No.7 of 1994
Uate of decisicn: This the {5/n day of January 1995.

The Hon'ble Justice Shri M.G. Chaudhari, Vice-Chairman
The Hon'ble Shri G.L, Sanglyine, Member (Administrative).

1. Shri Sashi Ranjen Bora
Oivisional Accountant _
OFffice of the Executive Enginesr
Gas Thermal Prq?ect, Rokhia,
Agartala, West Tripura

2, Shri Sushen Lal Saha
Divisional Accountant .
Public Health Engineer, Division No.V,
Kumarghat, Tripura (North)

3. Shri Bijoy Kumar Outta Purkayastha,
Divisional Accountant
Office of the Executive Engineer,
Micro Hydel Djvision, P.W
Pasighat, Arunachal B redesh

4o Shri Pradip Kumar Paul,
Oivisional Accountant
Office of tha Executive Engineer,
Southern Division No,3,
PJ,D,, Udoypur, Tripurs

5 Shri Bimal Bj suas
Ojvisicnal Accouritant
Office of the Executive Engineer
F lood Management Division No.1,
Battala, Agartala.

6e Shri Bijit Bhushan Deb ,
Junior Grade Divisional Accountant
Office of the Executive &ngineer
F lood Management Dfvision No,lli

Udaipur, Tripura.

7. Shri Tapan Lal Mukherjee
Office of the Executive Enginesr
Gumti Electrical Bivision
P.0+ Gumti Project, South Tripurs.

8. Shri Deepak Chakraborty
Divisional Accountant
Office of the Executive Engineer,
Rig Division, Banamalipur,
Agartale, West Tripura,

9, Shri Rakhal Krishna Day
Djvisional Accountant
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0ffice of the Exacutive Engineer. eecee Applicants

By Advocate Shri J.L, Serkar and Shri M, Chanda.
-versus-

1o Union of Indise
Through the Comptroller and Auditor Genersl of India,

Neuw Delhi
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2, The Accountant Genersl (A & £),
Meghalaya etc. Shillong

3, The Chief Engineer
P.W.0., Arunachal Pradesh
Itanggar

4, The Chief Engineer
P.dsD., Arunachal Pradesh ’
Itanagar. eeees Respondents

By Advocate Shri S, Ali, Sp, C.G.S.C,
and Shri G, Samma, Addl. C.G.S,C.
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ORDER

CHAUDHARI.J. V.C.

This is an application filpd on 10.141994 by
the respective applicants in O.A.Nos. 33/94 to 38/94
which applications are also listed for heariné, as thay
feel that if they sucteesd in this application it may also
help them in their individual cases,

2,  The parent department of thé applicants is the
department of Cﬁief &nginaer, PWD, Arunschal Prasdesh, where
they were uorking‘as Accounts Clerks, They veclunteered Por
being posted on deputation as Diviaional Accountants in

the pay scale of R.1400-2600 in the office of the
Accountant General (A; E), Maghalaya, Shillong, and were
selected and posted in different divieions of Arunachal
Pragdesh under the administrative control of the AG (A&E),
%hillong, in the year 1989 initially for one year, It is not
disputed the period of deputation can be extended to a
maximum pericd of 3 years. By order dated 22.2,1993 the

. applicants are repatriated to their parent department, That

‘ordar is challenged in esach of the other applications.

3. The applicants claim that they are entitled
(although they ars on deputstion) to appear in the
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Divisional Test Examination for ragular absorption in the
existing post of Divisional Accountant, That request has
been refused by the respondents who contend that the
applicants do not have any right to claim regular absorption
in the borrowing department and therefors the question of
allowing them to appear at the test examination does not
arise, They maintain that the applicants are bound to go
back to their parent department, In support thaey rely on
relevant rules which we shall presently consider. In order
to overcome the difficulty arising by reason of the rules
the applicants have filed the present application praying

for directing amendments of the said rules or setting them

" aside. The rulaes in question are the Indian Audit and Accounts

Departmant (Divisional Accountant) Recruitment Rules, 1988

(hereafter referred to as Recruitment Rulas).

4, Tﬁe aforesaid recruitment rules have besn made by the
President of India in exercise of powers conferrad by clause(5)
of Article 148 of the Constitution and after consultation

with ths Comptroller and Auditor General of India to regulate
the method of recruitment to the post. of Divisional Accountant
under khs the cadre control of the Accounts and Entitlement
Gffices of the Indian Audit and Accounts Department., These

have come into force on 24,9,1988,

56 The applicants since have been sent on deputation in
tha year 1989 these rule would ordinarily apply to ihem.
The agpplicants hpuava: have made twofold prayer which is as
follouws:
That the respondents be dirécted to make necessary
provisions in the Indian Audit and Accounts Department
(Oivisional Accountant) Recr&itment Rules, 1988, ta

enable the Djvisional Accountants on deputation basis

OToeceee
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or State PUD/RUD Accounts Clerk having requisite
qualification to appear in the Divisional Grade
Examination by amending the said Recuitment Rules 1988
oR
That the Indian Audit and Accounts Department
(Divisional Accountant) Recruitment Rules, 1988 be
set aside and quashed,
It will thus be noticed that the vires of the rules have
not been challsnged directly and the 1st prayer is made on
the footing that the rulaes are valid but nesd to be amended,

The two prayers are therefore, mutually inconsistent.

6e The contention of the applicants lesding to aforesaid
prayers interalia are‘as follous:
1. The recruitment to the posts of Divisicnal Accountant
is regulataed in accordance uwith Appendix I of CPUA/in
the Chapter-VII of the Comptroller and Auditor General
Manual of Standing drders whereby PUD Accounts Clerks/
Upper Division Clerks eligible for recruitment as
.Divisional Accountant through initial recruitment
exgmination feliance is placed on paras 247 and 249 of

Chapter V11 aforesaid.

2, The Racuitmant'ﬂules 1988 are defective and contradic-
tory because there is provisional recruitment of
Divisional Accountant omn transfer basis but no provision
for appeatiﬁg in the examination for Divisional

Accountant Grade Ekamihation.

3. Earlier to the 1988 Rules also Divisional Acﬁountants
wers appointed on deputstion basis from amongst the
Accounts Clerks of PUD/RUD Arunachal Pradesh and thay

wers temmed as Emergency Di?isiqsal Accountgnts whersas

in the instant case the applicants are treated as

deput.tiOhistSOQQ
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deputationists and were not allowed to appear in

the Divisional Grade Examination. Earlisr the
deputationists wers termad as Emergency Divisional
Accountants and wers allonwed to appear in the said
éxamination,and many wera regularised as Divisional
Accountants. Since the applicants uere}not allowad

to appear in tha examination this results in
practising hostile discrimination lsading to violation
oF'hrticles 14 and 16 of the Constitution, It is
contended that as there is not made any provision in
the 1988 Rules for allowing the Divisional Accountants
on daputation to appear in the Divisional Grade

Examination although there is provision for appointe

- ment, racruitment by transfar and this amounts to a

serious defect in the Rules and the rules therafore

need to be amendad.,

4, The applicants would be eligible and entitled to for

Se

racruitment as Divisianal Accountant on reqgular basis
baing comparable with Accountant/Sr. Accountant who
are eligible under the 1988 rules. Howsver there baing
no provigion made in the seid rules to anable ths
Divisional Accountant who ars working on &eputation
basis. The rules tharefore appear to be defective and

contradictory,

It is legitimate expectation 6? the employses working
in the Field of accounts under the respactive State
Governments for getting a scopse of opportunity of
absorption in the higher scale and grade of accounts
service under the control of AG (A & E) and spacially

when there is provision in the CPUA Cods for

absorption. X XER)
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absorption from tha State PUD/RWD Accounts Clerks.,

Thers should therefore be 508 reservation of posts

of Divisional Accountants for recruitment from amongst
the State PUD/RWO Accounts Clerks and there should
also be a provision for regular examination in evsry
year, for Divisional Grade Examination where eligible
Accounts Clerks working under State Governmant be

allowed in the said examination.

6. Tha nature of work, sources of recruitment of

T

_Emergency Oivisional Accountant and the present

applicants who are recruited on deputation basis ars
exactly similar. Therefore the pfesent applicants cannot
be discriminatéd in the axamination and in ths matter
of absorption in ths event of passing ths éxamination.
Thare therefﬁre seams to be some contradiction in the
1983 rules and the Code and ths action of tha respond-
ants not allowing applicants to appsar in the examina-
tion is violative of Articles 14 and 16 of the
Constitution. Hance the rulas are liable to bs set

aside and quashed,

Although there is a provision in the 1988 Rules for
racruitment of Divisional Accountants on transfer

basis from amongst PUD/RUQ Clerks but there is no
provision for allowing the Divisional Grade Examination
to the Divisional Accountants who are working on

deputation basis,

it will thus be noticed that the applicants have

not challenged the vires of the Rules, The rules are

tharefors binding upon them, Thay cannot compars the rules

with the pre~oxisting position and then allege discrimina=-

tion. It is fallad&ous to assuma that thsy could be governad

8arligrecee .
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earlier by differant norms as they wera not until 1989
deputationists and by the time they were sent on deputation
the new rules came into force they would therafore be
subject to these.AIt is material to note that they had
volunteered for deputa£ion and that was after the 1988
rules. It is not thsrefore open to them to contend that
they should ba treated as under the old rules. There does
nat therefore arise any question of they being treated
differently as a class than those who were similarly
situated, Thay do not form the same@ class as those who
wora governed by earlier rules in the past. There is
tharefore no substance in the grisvance of alleged disrimina-
tion practised against them or of violation of krticles 14

and 16 of tha Constitution.

8, It was during the course of his argument that

Mr Sarkar contended that the President was not compstent to
make the 1988 Rules under Article 148(5) of the Constitution
as theraby he has transgressed on the B¥gkEts of the
Comptroller and Auditor General of India, who is a
constitutional authority and the hresident could not make
rules inconsistent with the standing instructions that haswe
been issusd by the Comptroller and -&uditor Gensral which
should be desmed to be in force notuithstanding the rules
and therafore respondents cannot dany the opportunity to the
applicants to appsar in the sxamination uwith the ultimate
objsect 6? getting absorbed in the borrowing department as

divisional accountants:

9, Raeliance is placed upon certain paras of Chapter VII
i
of the Comptroller and Auditor GenaeralsManual of Standing

Orders.
Para 247 (old 314) dealt with organisation of a

saparatees..

Lzl/
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separate cadre of ODivisional Accountants., Para 249(old 315)
provided that recruitment to the cadre is made by ths
Accountant General by selection through a compsetitive and
qualifying test callad Initial Recruitment Examination of
Divisional Accountabts from the following thrse sourcess
(1) Public Uorks Department Accounts Clarks
(2) Upper Division Clerks of Audit Offices
(3) Direct recruits.
Note 1 below the para provided that it is desirable that
persons should ba employed as Divisional Accountants

raasonably scon after finishing their period of probation

of a maximum period of 3 years vide para 250 (old 319).

10, Relying on these provisions it is 3%aeiuded by

Mr Sarkar that since the gpplicants belong to source No.l
above and have also worked as:Divisional Accountants for a
pericd equal to the period of probation mentioned in the

note they are eligiple to appear at the examination and

that right is being denied to them by the respondents relying
upon the 1988 Rules and that is illegal. On that line of
argument Mr Sarkar submits that the Rules 1988 are

inapplicable and imcompetent,

11, Tha Manual produced before us is 1969 sditicn.
The learned counsel has referred to corresponding paragraphs
from later manual which is not produced.
Chapter 1 of the Manual states in so far as
material thuasd
", TheBComptroller and Auditor General of India
is the administrativé head of the Indian Audit
and Accounts Department and is appointed
under Article 148(1) of the Constitution of
Indideees..¢« his pouwers and duties are

determinad under Articles 148(5) , 149 and 151

Qfooco
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of the Constitution and the Government
of Indie (Audit and Acchunts) Order 1936
as.adabted by the IndiaSProvisional
Constitution) Order, 1947,

7 The office of the Comptroller and Auditor
Genaral is mainly concerned with fomulating
poli&ies, giving dirsctions and accerding
sanctions only in such important patters
where field officers do not have the necessary

POWBTSs vestvsasvsass

The Comptroller and Auditdr General tharafore is the

administrative head and is mainly concerned with formulating

policies and givihg directions, Since his powers and duties

are determined under-Article 148(5), 149 and 151, thess

articles may now be noted,

e Articles 149 provides that the Comptroller and
Auditor General shall perform such duties and exsrcise
such pouere‘in relation to the accounts of the Union and of
the State@secsesess as may be prescribed by §r under any lauw

made by Parliament,

Under Sub article (S) of Article 148 it is provided
thus:

®(5) Subjectto tha pravisions of this Constitution
and of any lau made by Pariigment, ths conditions
of service of persons serving in the Indian
Audit and Accounts UOpartmant and the administra=
tive pouwers of the Comptroller and Auditor General
shall be such as may be prescribed by rules made
by the President after consultation with the
Comptrgller and Auditor Genersl,"

The rules in questiop namely the Indian Audit and Accounts

Department,y....

s
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Oepartment (Divisional Accountant) Recruitment Rules, 1988
‘have besn made by tha President after consultation with the
Comptroller and Auditor General of India, in exercise of
powsrs confarred by clause 5 of Article 148 (as set out above).
The rules therefore.have constitutional sanction. All the
clauses of Article 148 must be read together and harmohiously.
Since the Comptroller and Auditor Genaral exercises pouers
subject to tha provisions of the Constitution which includes
clausa 5 of Article 148 of tha Act, the Comptroller and
Auditor General cannot by any strestch of imagination function
de-hors or above the Constitution. Hence any rules made by the
Prasident in censultation with Comptroller and Auditor General
would prevail against any other pre~existing rules like the
standing orders issued by the Comptreller and Auditor General,
It is not possible to hold that the Comptroller and Auditor
General can function ignoring the rules made under Article 148(5)
merely becauss he may exercise such pouers as the Auditor
Generel of India exercised immadiafely before the commencement
of the Lonstitution. Apart from the fact that nothing is
produced as to what thess powsrs were that is irrelevant in
the instant case as the applicants have based their case on
the standing orders compiled in the first edition of the
Manual published in 1953, i.e. after thg advent of the
Constitution. Para i of Chapter 1 of the Manual clearly
mentions that the Comptroller and Auditor Genersl discharges
his constitutional responsibilities througﬁ the agency of the
Indiﬁn Audit and Accounts Department. There can thus hardly
be any doubt that standing orders are isaued from time to
time by the Comptroller and Auditor Genersl in his discretion
and these can be modified by him as is apparent from
Memorandums 1 and II at the end of Volune I of the Manual,

Moreover pare 81 of the Manual shouwe that the Comptroller

aNdeevsaee
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and Auditor General has the pouer to modify a rule. What
iéT;ssence is the existence of the power and not the
éituations and procedure prescribed under clauses i and ii
thereof, Wg thersfore hold that the 1988 Recruitment Rules
prevail,over the standing orders existing until then to the
extent thaese are rendaraé inconsistent with the rules as
regards recruitment to the post of Divisional Accountant, We
find no substance in the contention of the learned counssel
that the President has acted without authority to make thse
rules and that the standing orders made by.the Comptroller
and Auditor General earlier would continue to hold the field,
The learned counsel also submittad that the Rules offend
Article 309 of the Constitution. Short ansuer to that
contention is that Apticle 309 opens with the words,
"Subject to the provisions of this Constitutioneseeese®s
That renders exarcise of powers under Article 148(5) by the
President of India perfectly valid. We'§§§3€€~tha contantion,
Likeuise we find no substance in the contention that the
Rules are ultra=vires the Constitution either, Learned
counsel submitted that the doctrine of pleasure of the
President has no épplicatioa and therefors alsc the rules
made b; him are not valid, Indeed on the very same basis it
muet be held that the Rules are not based on the pleasure
dectrine but a:a' anactad in exercise of thae Censtitutional
pouers. L8arned counsel also urged that the consultation
with the Comptroller and Auditor General mentioned in the
preamble of thé rules is not proper, -here—hes—been—shaun

o Vran v Wy e
any basis for urging this contention and must be mentioned

only to be rejected as being without any substance.

12. Turning now to the prayers these also appear to us

to be totally misconceived, We are not the legislative body

[ —
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or exercise the powers under Article 148(5) of the
Constitution. We cannot therafore dirsct to amend the

1988 rules to :ectify the so called defects = yhich we do
not find to arise - as prayed, It is only in excepticnal
cases where the court is satisfied that amendment in the
rules is necassited to remove some anomaly as may be noticed
that the court may make sueh a suggestion for consideration
of the Government to be carried out through legislative
process. Such is not‘:f;ase at all here hence question of

aven making such an observation dess not arise, Hence the

first prayer has to ba rejacted.

13, ‘As far as the second prayef is concerned, no lau

or rule can be quashed or sst aside like an order may be set

aside. A court of competent jurisdiction can declare a _-

lau unconstitution#l’or ultra-vires the Constitution or a
V’//rule.ultra-vires'g:’;ct if it is found to be so. Such a

question does not arise in this case, Meraly because the

applicants feel that the rules are not to their liking these

cannot be quashed or set aside. We have already held that the

rules have been made in exsrcise of constitutional powers

and are valid so no question of striking them down can arise

on the grounds urged on their bshalf, The sscond prayer also

thus has to be rejaected,

14, In‘the result the application is dismissed with

no order as to costs.
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