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DA B OF DECISION 1 	I' 

Shri SashiRanjanBaraandUthe. 	. PETIT lONER(S) 

Shri J.L Sarkar and Shri M.Chanda 	ADVOCATE FOR THE 
PEr UIONER (5) 

VERSt.6 

Unjon of India and othas 	 RND 	(S) 

Shj S. AU, Sr.' C.G.S,C. and 
Shri G. Sarma, Addi. C.G,SC, 

ADVOCATE FOR THE / 
RE3NDENT (5) 

THE HON'BLE JUSTICE SHRI M.G. CHAUDHARI, VICCHAIRMAN, 

THE HON'BLE SHRI G.L, •SANGLYINE, flEJiBER (ADMINISTRATIVE) 4 . 

I. Whether Repoters of local papers may be allowed t 
see the.Judgment'2 

T- be referred to the Repoer or not ?  

Vhether their Lordships wish to see the fair copy of 
• the Judgment ?  

4• Whether the Judgrnent.'is to be circulated to the other 
Benches ? 

Judgment delivered by Hont ble 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
GUtAHATI BENCH 

Original Application No.? of 1994 

Uate of decision: This the L'.Ih day of January 1995. 

The Hon'ble Justice Shri M.G. Chaudheri, Vice..Chairman 

The Hon'ble Shri G.L. Sanglyine, Member (1dninistrative). 

1. Shri Sahj Ranjan Bare  
Divisional Accountant 
Office of the Eecutivs Engineer 
Gas Tharual Project, Rokhia, 
Agartala, est Tripura 

2, Shri Sushen La]. Saha 
Divisional Accountant 
Public Health Engineer, Division No.V, 
Kunarghat, Iripura (North) 

3. Shri Bijoy Kumar Dutta Pukaysth, 
Divisional Accountant 
Office of the Executive Engineer, 
Micro Hydal Djvision, P..D., 
Pasighat, Arunacha]. Pradesh 

4, Shri Pradip Kumar Paul, 
Divisional Accountant 
Office of the Executive Engineer, 
Southern Division N0.3 0  
P.tJ •D., Udoypur, Tripura 

Shri bimal Bjswaa 
Djvisiona]. Accour$tant 
Office of the Executive Engineer 
flød Management Division No.1 1, 

Battala, Agartala. 

Shri Bijit Bhushan Dab 
Junior Grade Divisional Accountant 
Office of the Executive Engineer 
Flood Management Djvision No.111 

Udaipur, Tripure. 

Shri Tapan Lal Mukherjee 
Office of the Executive Engineer 
Gumti Electrical Division 
P.O. Gumti Project, South Tripura, 

B e  Shri Deepak Chakraborty 
Divisional A ccountant 
Office of the Executive Engineer, 
Rig Division, Banamalipur, 
Agartala, tjest Tripura, 

9. Shri Rakhal. Krishna Day 
Divisional Accountant 
Office of the Executive Engineer. 	•.... Applicants 

By Advocate Shri 3.L Sarker and Shri M. Chanda, 

-versus- 

1. Union of India 
Through the Comptroller and Auditor General of India, 
New Delhi 
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2 • The A ccountant Gener1 (A & E), 
1'eghalaya etc. Shillong 

3 6  The Chief Engineer 
P.W•D., Arunachal Pradesh 
Itangar 

4 The Chief engineer 
P.tiL.D., Arunachal Pradesh 
Itanagar. 	 •11S Respondents 

By Advocate ShtI S. AJ.j, Sr, C.G.S.C. 
and Shri G, 5auna, Addi. C.G.SC. 

ORDER 

CHAUDHARI.1. J.C. 

This is an application filed on 10.1.1994 by 

the respective applicants in 0..Nos. 33/94 to 38/94 

which applications are also listed for hearing, as they 

feel that if they sucbeed in this application it may also 

help them in their individual cases. 

The parent department of the applicants is the 

department of Chief ngineer, PWD, Arunachal Pradesh, where 

they were working as Accounts -Clerks. They volunteered for 

being posted on deputation as Divisional Accountants in 

the pay scale of I.1400.2600 in the office of the 

Accountant General (A 	), Maghalaya, Shjllong, and were 

selected and posted in different divisions of ArUnachøl 

Pradesh under the administrative control of the AG (A&E), 

5hillong, in the year 1989 initially for one year. It is not 

disputed the period of deputation can be extended to a 

maximum period of 3 years. By order dated 22.20993 the 

applicants are repatriated to their parent department. That 

order is challenged in each of the other applications. 

The applicants claim that they are entitled 

(although they are on deputation) to appear in the 
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Divisional Te3t xamjnation for regular absorption in the 

existing post of Divisional Accountant. That request has 

been refused by the respondents who contend that the 

applicants do not have any right to claim regular absorption 

in the borrowing department and therefore the question of 

allowing them to appear at the test examination does not 

arise. They maintain that the applicants are bound to go 

beck to their parent departm•nt. In support they rely on 

relevant rules which we shall presently consider. In order 

to overcome the difficulty arising by reason of the rules 

the applicants have filed the present application praying 

for directing amendments of the said rules or setting them 

aside. The rules in question are the Indian Audit and Accounts 

aapartmant (Divisional Accountant) Recruitment Rules, 1988 

(hereafter referred to as Recruitment Rules). 

4. 	The aforesaid recruitment rules have been made by the 

President of India in exercise of powers conferred by clause(S) 

of Article 148 of the Constitution and after consultation 

with the Comptroller and Auditor General of Indja to regulate 

the method of recruitment to the post. of Divisional Accountant 

under Us the cadre control of the Accounts and Entitlement 

Of f ices of the Indian Audit and Accounts Department. These 

have come into force on 24.9.1988. 

5 0 	The applicants since have been sent on deputation in 

the year 1989 these rule would ordinarily apply to them. 

The applicants however have made twofold prayer  which. is as 

follows: 

That the respondents be directed to make necessary 

provisions in the Indian Audit and Accounts Department 

(Divisional Accountant) Recruitment Rules, 1988, to 

enable the Divisional Accountants on deputation basis 

or..... 
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or State PtZD/RWD Accounts Clerk having requisite 

qualification to appear in the Divisional Grade 

examination by amending the said Recuitment Rules 1988 

That the Indian Audit and Accounts Department 

(Divisional Accountant) Recruitment Rules, 1988 be 

set aside and qiashed. 

It will thus be noticed that the vires of the rule8 have 

not been challenged directly and the 1st prayer is made on 

the footing that the rules are valid but need to be amended. 

The two prayers are therefore, mutually inconsistent. 

6. 	The contention of the applicants leading to aforesaid 

prayers interalia are as follows: 

1. The recruitment to the poets of Divisional Accountant 

is regulated in accordance with Appendix I of CPUA/ln 

the Chapter-VII of the Comptroller and Auditor General 

Manual of Standing Orders whereby PhD Accounts Clerks/ 

Upper Division Clerks eligible for recruitment as 

Divisional Accountant through initial recruitment 

examination reliance is placed on parse 247 and 249 of 

Chapter VII aforesaid. 

2. The Recuitment Rules 1988 are defective and contradic-

tory because there is provisional recruitment of 

Divisional Accountant ottransfer basis but no provision 

for appearing in the examination for Divisional 

Accountant Grade Examination. 

3 #  earlier to the 1988 Rules also Divisional Accountants 

were appointed on deputation basis from amongst the 

Accounts Clerks of PUD/RUD Arunachal Pradesh and they 

were termed as Emergency Divisional Accountants whereas 

in the instant case the applicants are treated as 

doputatioñista... 
1 
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deputationists and were not allowed to appear in 

the Divisional Grade xamjnatjon. Earlier the 

deputationists were termed as Emergency Divisional 

Accountants and were allowed to appear in the said 

examination and many were regularised as Divisional 

Accountants. Since the applicants were not allowed 

to appear in the examination this results in 

practising hostile discrimination leading to violation 

of Articles 14 and 16 of the Constitution. It is 

contended that as there is not made any provision in 

the 1988 Rules for allowing the Divisional Accountants 

on deputation to appear in the Divisional Grade 

examination although there is provision for appoint.' 

merit, recruitment by transfer and this amounts to a 

serious defect in the Rules and the rules therefore 

need to be amended. 

The applicants would be eligible and entitled to for 

recruitment as Divisiorial Accountant on regular basis 

being comparable with Accountant/sr. Accountant who 

are eligible under the 1988 rules. However there being 

no provision made in the said rules to enable the 

Divisional Accountant who are working on deputation 

basis. The rules therefore appear to be defective and 

contradictory. 

It is legitimate expectation of the employees working 

in the rield of accounts under the respective  State 

Governments for getting a scope of opportunity of 

absorption in the higher scale and grade of accounts 

service under the control of AG (A A E) and specially 

when there is provision in the CPWA Code for 

absorption...... 

lax-- 
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absorption from the State PUD/RUD Accounts Clerks. 

5. There should therefore be 5GA reservation of posts 

of Divisional Accountants for recruitment from amongst 

the State PIJD/RWD Accounts Clerks and there 8hOu],d 

also be a provision for regular examination in every 

year, for Divisional Grade examination where eligible 

Accounts Clerks working under State Government be 

allowed in the said examination. 

6 0  The nature of work, sources of recruitment of 

£mergency Divisional Accountant and the present 

applicants who are recruited on deputation basis are 

exactly similar. Therefore the present applicants cannot 

be discriminated in the examination and in the matter 

of absorption in the event of passing the examination. 

There therefore seems to be some contradiction in the 

1988 rules and the Code and the action of the respond-

ents not allowing applicants to appear in the examina-

tion is violative of Articles 14 and 16 of the 

Constitution. Hence the rules are liable to be set 

aside and quashed. 

7. Although there is a provision in the 1988 Rules for 

recruitment of Divisional Accountants on transfer 

basis from amongst PUD/RJD Clerks but there is no 

provision for allowing the Divisional Grade Examination 

to the Divisional Accountants who are working on 

deputation basis. 

7. 	It will thus be noticed that the applicants have 

not challenged the vires of the Rules. The rules are 

therefore binding upon them, They cannot compare the rules 

with the pre-axisting position and then allege discrimina-

tion. It is ?allacous to assume that they could be governed 

earlier.... 
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earlier by different norms as they were not until 1989 

deputationists and by the time they were sent on deputation 

the new rules came into force they would therefore be 

ubjact to these. It is material to note that they had 

volunteered for deputation and that was after the 1988 

rules. It is not therefore open to them to contend that 

they should be treated as under the old rules. There does 

not therefore arise any question of they being treated 

differently as a class than those who were similarly 

situated. They do not form the same class as those who 

were governed by ,  earlier rules in the past. There is 

therefore no substance in the grievance of alleged disrimina-

tion practised against them or of violation of Prticles 14 

and 16 of the Constitution. 

It was during the course of his argument that 

!lr Sarkar contended that the President was not competent to 

make the 1988 Rules under Article 148(5) of the Constitution 

as thereby he has transgressed on the 	of the 

Comptroller and Auditor General of India, who is a 

constitutional authority and the President could not make 

- 	rules inconsistent with the standing instructions that h$tt 

been issued by the Comptroller and 	uditor General which 

should be deemed to be in force notwithstanding the rules 

and therefore respondents cannot deny the opportunity to the 

applicants to appear in the examination with the ultimate 

object of getting absorbed in the borrowing department as 

divisional accountants 

Reliance is placed upon certain paras of Chapter VII 

of the Comptroller and Auditor GenaralManual of standing 

Orders. 

Para 247 (old 314) dealt with organisation of a 

separate.... 

1 
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separate cadre of Divisional Accountants. Para 249(ol.d 315) 

provided that recruitment to the cadre is made by the 

Accountant General by selection through a competitive and 

qualifying test called Initial Recruitment examination of 

Divisional Accountants from the following three sources 

Public Works Department Accounts Clerks 

Upper Ojvjsjon Clerks of Audit Offices 

Direct recruits. 

Note 1 below the para provided that it is desirable that 

persons should be employed as Division8l Accountants 

reasonably soon after finishing their period of probation 

of a maximum period of 3 years videpara 250 (old 319). 

14Z-t 

v 	10 0 	Relying on these provisions it is 
CO 

 euded by 

Mr Sarkar that since the applicants belong to source No.1 

above and have also worked asDivisional Accountants for a 

period equal to the period of probation mentioned in the 

note they are eligible to appear at the examination and 

that right is being denied to them by the respondents relying 

upon the 1988 Rules and that is illegal. On that line of 

argument Mr Sarkar submits that the Rules 1988 are 

inapplicable and imcompetsnt. 

11 0 	Tha Manual produced before us is 1969 edition. 

The learned counsel has referred to corresponding paragraphs 

from later manual which is not produced. 

Chapter I of the Manual states in so far as 

material thus 

"1 • The Comptroller and Auditor General of India 

is the administrative head of the Indian Audit 

and Accounts Department and is appointed 

under Article 148(1) of the Constitution of 

India....... his powers and duties are 

determined under Articles 148(5) , 149 and 151 

of.... 
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of the Constitution and the Government 

of India (Audit and Accounts) Order 1936 

asadapt9d by the India(Provisiona]. 

Constitution) Order, 1947, 

7, The office of the Comptroller and Auditor 

Ganeralis.mainly concerned with formulating 

policies, giving directions and according 

sanctions only in such important matters 

where field officers do not have the necessary 

powers. • . . • . . . . • • . 	It 

The Comptroller and Auditor General therefore is the 

administrative head and is mainly concerned with formulating 

policies and giving directions. Since his powers and duties 

are determined underArticle 148(5), 149 and 151 9  these 

articles may now be noted. 

Article 149 provides that the Comptroller and 

Auditor General shall perform such duties and exercise 

such powers in relation to the accounts of the Union and of 

the States......., as may be prescribed by or under any law 

made by Parliament. 

Under Sb article (5) of Article 148 it is provided 

thus 

"(5) S'ubjectto the provisions of this Constitution 

and of any law made by Parliament, the conditions 

of service of persons serving in the Indian 

Audit and Accounts Department and the administra-

tive powers of the Comptroller and Auditor General 

shall be such as may be prescribed by rules made 

by the President after consultation with the 

C0mptrq10 and Auditor General." 

The rules in question namely the Ifldjn Audit and Accounts 

Department,. I.. 

za(~ 
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Department (Divisional Accountant) Recruitment Rløa, 1988 

have been made by the President after consultation with the 

Comptroller and Auditor General of India, in exercise of 

powers conferred by clause 5 of Article 148 (as 80t out above). 

The rules thereforehava constitutional sanction. All the 

clauses of Article 148 must be read together and harmoniously. 

since the Comptroller and Auditor General exercises powers 

subject to the provisions of the Constitution which includes 

cl.aUse 5 of Article 148 of the Act, the Comptroller and 

Auditor General cannot by any stretch of imagination function 

de..hors or above the Constitution. Hence any ,  rules made by the 
It 

President in consultation with Comptroller and Auditor General 

would prevail against any other pre—oxisting rules like the 

standing orders issued by the Comptroller and Auditor General. 

It is not possible to hold that the Comptroller and Auditor 

General can function ignoring the rules made under Article 148(5) 

merely because he may exercise such powers as the Auditor 

General, of India exercised immediately before the commencement 

of the Constitution. Apart from the fact that nothing is 

produced as to what these powers were that is irrelevant in 

the instant Case as the applicants have based their case on 

the standing orders compiled in the first edition of the 

Manual published in 1953, i.e. after the advent of the 

ConstitUtion. Pars 1 of Chapter 1 of the Manual clearly 

mentions that tHe Comptroller and Auditor General discharges 

his constitutional responsibilities through the agency of the 

Indian Audit and Accounts Department. Ihere can thus hardly 

be any doubt that standing orders are issued from time to 

time by the Comptroller and Auditor General in his discretion 

and these Can be modified by him as is apparent from 

Memorandums I and II at the and of Volume I of the Manual. 

Moreover pare 81 of the Manual shows that the Comptroller 

and.. • . . 
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and Auditor General has the power to modify a rule. Uhat 

1P 	is, essence is the existence of the power and not, the 

situations and procedure prescribed under clauses i and ii 

thereof. U e  therefore hold that the 1988 Recruitment Rules 

prevail over the standing orders existing until then to the 

extent these are rendered inconsistent with the rules as 

regards recruitment to the post of Divisional Accountant. Ue 

find no substance in the contention of the learned counsel 

that the President has acted without authority to make the 

rules and that the standing orders made by the Comptroller 

and Auditor General earlier would continue to hold the field. 

The learned counsel also submitted that the Rules offend 

Article 309 of the Constitution. Short answer to that 

contention is that Article 309 opens with the words, 

"Subject to the provisions of this Constitution.......". 

That renders exercise of powers under Article 148(5) by the 

fr 	President of India perfectly valid. UeWet the contention. 

Likewise we find no substance in the contention that the 

Rules are ultra-vires the Constitution either. Learned 

counsel submitted that the doctrine of pleasure of the 

President has no application and therefore also the rules 

wade by him are not valid, Indeed on the very same basis it 

must be held that the Rules are not based on the pleasure 

doctrine bt are enacted in exercise of the Constitutional 

powers. Learned counsel also urged that the consultation 

with the Comptroller and Auditor General mentioned in the 

preamble of the rules is not proper. T.h.e-8 as_boonehnun 
fv 
a.y basis for urging this contention and must be mentioned 

only to be rejected as being without any substance. 

12. 	Turning now to the prayers these also appear to us 

to be totally misconceived. Us  are not the legislative body 

or....' 

M, 

. 
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or exercise the powers under Article 148(5) of the 

Constitution. Us cannot thereibore  direct to amend the 

1988 rules to rectify the so Called defects which we do 

not find to arise - as prayed. It is only in exceptional 

cases where the court is satisfied that amendment in the 

rules is neceesited to remove some anomaly as may be noticed 

that the court may make aueti a suggestion for consideration 

of the Government to be carrad out through legislative 
jt 

process. Such, is not a case at all here hence question of 

even making such an observation does not arise, Hence the 

first prayer has to be rejected. 

As far as the second prayer is concerned, no law 

or rule can be quashed or set aside like an order may be set 

aside. A court of competent jurisdiction can declare .a 

law unconstitutional or ultra—vires the Qonstitution or a 

rule ultra-'vires 1 vR act if it is found to be so. Such a 

question does not arise in this Cass., rierely because the 

applicants feel that the rules are not to their liking these 

cannot be quashed pT set aside. te  have already held that the 

rules have been made in exercise of constitutional powers 

and are valid so no question of striking them down can arise 

on the grounds urged on their behalf. The second prayer elsa 

thus has to be rejected. 

lathe result the application is dismissed with 

nkm 

no order as to C08t8. 

( C. L. SANGLY4JNE ) .MCi18ER 
( M. C. CHAUDHARI ) 

VICECHAIRMAN 

. 


