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1.

WhetheT Reporters of local papers may be allowed 42
to see the Judgement?

To be referred to the Repofter'or.not? — \/Ef

Whe+her thelr Lordships wish to see the fair N
copy of the Judgement? :

whether the Judﬂement is to be 01rculated to NV
the other Benches? .

Judgement delivered by Hon'ble Vice-Chairman,
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"IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHA T BENCH

Original Application No.62 of 1994

Date of decision: This the 1st day of June 1995,

The'Hon'ble Justice Shri M«Ges Chaudhari, Vice=-Chairman

The Hon'ble Shri G.L, Sanglyine, Member {Administrative).

Shri Karuna Kanta Saikia

Pharmacist,

NeF. Railuay, ,

Jogighopa.‘ : - ) oo Applicant

By Advocate Shri G.K, Bhattacharyya
~yersus-

1« The Union of India, in the Nlnlstry of Railway
Through the Secretary,
‘Rail Bhawan, New D8lhi.

2. The General Manager (Construction)
NeF, Ralluay,
Guuahati.

3. The Chief Personnel 0fficer,
Ne Fo Railuway,
Guuahati.
4, The Deputy Chisf Englneer(Constructlon)

NefF. Railuay,
vJOngthao . "  eesee RespondentSO

By Advocate,Shri B.K, Sharma, Reilway Counsel.

<)

CHAUDHARI.J. V,C,

-

Mr G«Ks Bhattacharyya.for the applicant.

Mr Be.K. Sharma for the respondents.

An interesting'question relating to Railway
Recruitment Rule for appointment of Pharmaci§t and
Sections 31 and 32 of the Pharmacy Act, 1948 arises for

consideration in this cass.
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2, | The applicant was registered as a Pharmacist
under Section 33 of the Pharmacy Act, 1948 (as amended)

by the West Bengal Pharmacy Council., The ceftificate of
registrétion was issued on 25.,2,1969 and is at Annexure-i,
The certificate shouws that the registration was granted
under clause (d) of Section 31 of the Pharmacy Act, 1948

(hereinéfter referred to as the Act).

3. on the strength of the aforesaid certificate the
applicant applied.for registration as Pharmacist to the
Pharmacy Council of the State of Assam. In pursucance of
that application he was registered by that Council. The
certificate of registration issued by the Assam Pharmacy
Council is at Annexurs-A1, That shous that the registration

is granted under Section 32(2) of the Act, It was issued

on 4.9.,1969, The said registration was renewed on 2.3.,1994

vide Annexure=1(1)."

4, It appears that at the request of the authorities
of the Railway Department (Deputy Chief Engineer/Construction,
.Silghat), the District EmploYment Exchange, Nagaon, had

sponsored the name of the applicant alonguith two others
for being considered to be recruited- s Pharmacist on
1643,1983 vide Annexure-ILI.Thereafter, the applicant uas
called by lstter dated 18.3;{983, Annexure~]\§ by the

Deputy Chief Engineer for an interview for the selection to
the post of C,L, Pharmacist. Thersafter, by Prder déted
25.,3.1983, Annexute=, he uas appointed as Pharmacist on
casual rate of pay of Rs.20 pér day purely on temporary
measure vide Annexure=V.He was awarded temporary status

from 1.1.1984 vide Annexure-VI dated 6.10.1986.
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5. On 7.9.1987 the applicant applisd to the General

‘Manager(P), N.F. Railway, requesting for screening so that

he may get the chance of regular absorption against the
existing vacancy in the Railuay Medical Department. Copy

of the gpplication is at Annexure-VIII. He was called upon
by letter dated 19,5,1992 of the Deputy Chief Engineer{Con)
{Annexure=X) to submit original certificates and other
information in order to consider his rsquest for regularisa-
tion. H8 was directed to appear for a written test in
connaction with régularisation of service by letter dated
5.4,1993 (Annexure=-XI) from the Genseral Managser(Con}. He
apéeared at the written test on 26.4.1993. However, four
other members of the staff were screensed and were regularised.
with effect from 1,6.1993, but the applicant was not so
regularised, The matter was pursued by the applicant and
eaventually he was replied by tha'Depth Chief Engineer(Con)
by letter dated 24.1.,1994(Annexure-XVII) that as for the
post of Pharmacist rgquired qualification should be a
matriculate with Diploma in Phamacy the G eneral Manager
has expressed his inability to régularise his service as
Pharmacist as he does not fulfil the said requirement, At
the saﬁe time he uas_asked to exercise his option for
regularisation in Group 'D' catagory if he was willing to
do so. It may be mentioned that the post of Pharmacist is

é Group 'C' post. The applicant has thereafter .approached
this Tribunal on 23.3.1994 praying for quashing and setting
aside the order dated 24.1,1994 (Annexure-XVII) and for a
di rection to the respondents to regularise .his service as

Pharmacist,
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6o | The respondents resist the application. They
contend that since as per norms of appointment of a
Pharmacist he should be a Natricuiate and Diploma holder
from a recognised school of Pharmacy run by the Health
Department of local Government and as the applicant has
failed t6 produce the said certificates he is not qualified
to be appointed and, therefore, the impugned order is
rightly passed. They contend that the mere fact that the
applicant is a‘registered‘member of Pharmacy Council is not

sufficient qualification for appointment with the respondents.

Te | Mr G.K, Bhattacharyya, the learned counsel for the
applicant, submitted that since the applicant is a
Pharmacist registered by the Pharmacy Council he is sligible
to be appointed and that the contention of the respondents
that thé candidate is required to be a Matriculate and

Diploma holder from a Pharmacy school is not correct.

8e Mr B.K, Sharma, learned counsel.for the Railuways,
submitgthat those are the norms being followed by the

Railuays all along and that is consistent uith the norms

laid doun by the Railway Board, The above contentions of

the learnep counsel for the parties needf}efarence to the
relevant recruitment rules of the Ralluays and the provisions

of the Pharmaéy Act.

9. Qur attention has been drawn to paragraph 162 of
the Indian Railuay Establishment Manual (IREM) Vol.I, which
lays doun tﬁe eligibility criteria for Pharmacist under

the Railuways. It provides that the vacancies in the grade
of Pharmacist Gr.III will be filled by direct recruitment
through-the Railuwsy Recruitment 8oards, Then the qualifi-

cations are prescribed as follows:

fet__
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7(2) Qualification'etc, are as unders-

i) Qualifications for recruitment to the post
l of Pharmacist are as indicated
in Sections 31 and 32 of the -
Pharmacy Act 1948.-

T ii) Age : Betueen 20 and 30 years,"

AFter'éub-para(3) follouing is the notes
‘M (AUthority: Railuay Board's letter
No.E(NG) 64 CFP/8 dated 23. 12,64 and

para 176 in Section 'B* of. IREN-an
Edition, 1968)."

‘The aforessid para 176 of IREM, 1968 Edition

prescribedthe qualifications as follous:

"a) Age
b) Education

Between 20’ and 30 years

A certificate of train-
ing and proficiency in
di spensing granted by a
recognised school or by
other examinars appoin-
ted by Government and
must be registered if
bslonging to a State in
which the state medical
faculty maintains a list
of registered compounders

Such Staff will be required to pass the First
s aid examination.®

[ 1]

The Railuay Board's letter dated‘23.12.1364, however, has

not been made available to ué.

10. The combined effect of old para 176 and neu

L para 162 shous that a certzficate de traxnlng and prof1c19n—
cy in dispensing granted by a recognised school would be

fultrlon g thr ~

L sufficient for the purposes of, qualifications indicated
in Sections 31 and 32 of the"Pharmacy Act. Para 162 does
not itself specify any qualifications of the nature
VprESCribed in Sections 31 and 32, but merely provides that

the qualifications for recruitment are as indicated in

those Sectionse

1. Turning, therefore, to Sections 31 and 32 of the

-

Pharmacy Act, 1948, these sections contain provisfons for

registration...o



34

A\

registration in the Register.of .Pharmacist maintéined by '
the Central Council under the Act, Whereas Section 31 lays
doun qualification for entry on:first register, Section

32 refers to qualifications Fdr subsequent registration,
|i.e.'to‘say registration effected'aftér‘thé date appointed
under subsssction (2) of séctibn 30.-of the Act. Section 31
‘makes a person who has attained thé age of 18 years entitled
. o s o [t
- to apply for entryAen first fegistqr if, {a) he holds a
degree or diploma in pha:macy....a.....;Qﬂ(b)vholds a
degree of an Indian Uéiversityrdthqr t%an‘a degree in
pharmééy ;}..........421(0).has passed an examination
recognised.as adeqUate by the State Government for compounders
. or dispensers,gg; {(d) has been engaged in the compounding -
of drugs’in a hospital or dispensary or other place in
which drugs are regularly dispensed on prescriptions ol
medical practitioners for a to?él period of not less than
Fivé.years prior-tc the date noﬁifiad under sub-section {2)
of Section 30, What ié, however, pertinent to note is that

clauses (a),. {(b), (c) and (d)'are separated By the use

- of the word tort,

12, The ceftificate of registration obtained by the
applicant from.west Béngal Pharmacy Council dated 25,2.1967
(Annexure-1) shdws that he has been reéistered under

clause (d) of Section 31 of the Act. The certificate issued
by the &ésgm Pharmacy Council, however, shoug that he has
been‘registerqd as a Pharmacist under Section 32(2) of the
Pharmacy Act, 1948, This certificate was iss ued on 4.9.1969.
Since ‘the applicant has based'his.claim on-the certificate
of registration issued.by,the Assam Phafmacy Council
section 32(2) is attracted. Sébtion 32 provides that a

person who has attained the age of 18 years shall be

entitledecesce

{ Aop(_
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entitled to-have his name entered in the register if_he

resides or carries on the business or professiocn of pharmacy

- in the State and if he (a) satisfies the conditions

prescribed for entitling a person to have his name entered"
on the Fiist‘registérdas set out in Section 31, or (b) is a
regi st ered Pharmacist in another State,_or'(c)possesses a
qualification appréved under Section 14; provided that.no
person shall be entitled under clause_(a);or clause (c)

to have-his name entered on the register unless he has

passed his matriculation or an examination prescribed as

being equivalent to a matriculation examination.

13, *  gub=-section 2 under which the Assam Phammacy

~

"(2) After the Education Regulatlons have, by
or under section 11 taken effect in the
State, a person shall on payment of the
prescrlbed fee be entitled to have his name
entered on the registeriif he has attained
the age of eighteen years, if he resides, or
carries on the business or profession of
pharmacy, in the State and if he has passed
an approved examination or possesses a ,
qualification approved -under section 14, or
is a registered pharmacist in another State."

C erlpianin npplied )

14, It is submitted by the learned counselfor the

Council has granted the regiétration reads as Fdllous-

applxcant that once¥QXG operation of\sub-sectlon (2) of

Section 32 the applicant has been granted registration

" under Section 32 it implies that heiwas qualified and -he ks ks

hae duly qualified for the purﬁbses of para‘162 of the

IREM and tﬁa respondents cannot insist uponlfulfilment of
the requirementof Section 31 indepenaently thereof, He
submits that the respondents haie been erroneously insisting
upon a Diploma in Pharmacy or maﬁriculétion as the required
qualification for recruitment as Pharmacist in the Railuay

Service, , »
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15, The stand of the respondents as revealed from
the uritten statement is that as per the norms of appoint-

ment of a Pharmacist he should be matriculate or Diploma

" holder Frbm a recognised school of Pharmacy run by the Health

Deéartment‘of the Governmaﬁt and since the applicant did

not obtain the Biploma of Pharhacy nor succeeded in the
Matriculation examination he is4not Qualified for being
appointéd as a Pharmacist in the Railuéys. Mr B«K, Sharma,
learned counsel for the respondents, submitted that at all
times the Railway Admihisfration has been treating thess

és réquisite qualifications and these are the norms according

to them that are required to be followed.

164 " It appears to us that the Railuay Establishment

Manual does not prescribe such qualificétions as required
for tecrUitmént to the post of Pharmaci;t. Para 162 of the
Mamial leaves that to be determined by reference to
Sections 31 and 32 of.the Act, The Manual does not specify
as to uwhich of the qualifications.under Sections 31 and 32

are specificaily applicsble, I'tcis not clear to us as to

.why the Manual dees not incorporate the reqqisite qualifica= .

tions indapendently of Sections 31 and 32, In the absence
of the same it is inevitable that the question has to be

resolved by reference to Sections 31 and 32.itself,

17, Sub-section (2) of.Section'SZ.which is relevant

for the present purposs stipuiates one of the qualifica=-
tions. for registraéion as a Phgrﬁacist that the pérson is

a registered Pharmacist in another State. That clause is
@&ﬁ?gﬁgéﬁ by the use of the word ‘or' and, therefore, has

nb connection with the eariier stipulations or qualifications

prescribed either in clauess.(a)y (b) or (c) of Sub-section

(1) eeens
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(1) of Section 32, or the proviss-in the earlier portion

of sub-geétion 12). The primacy given to the registration

in a State b} the Phérmacy Council appears to be based

upon the séﬁéme'provided under the Act régulating the
registration, Clauss (h) of Section (2) defines 'register!
to mean a register gf pharmacis?s prepared and maintained |
under Chapter 1V, Clause (i) of the said section defines
*registered pharmacist! to mean a pgrsdﬁ whose name is

ro£ the time being enteréd on the register of the State

in uwhich he is for the time being residing or carrying on
his profession'ar-yusineés of pharmacy. Saction(12) provides
for approved courses of study and examinations. Section:..(15A)
provides for the»Cahtralrﬁegister of Pharmacist to be
maintained by each State Council. It 1s‘daémed to be a
mblic dooument uithin the meaning of the Indian Evidence

Act, 1872, and may be proved by the-production of a copy

of the Register as publishad in the Gazette of India,

Section (158) provides faor Registration in the Central

Register on the basis of a psrson's registration in the

' register for the State, Chapter III provides for State

Pharmécy Councils. Chapter IV deals with registration of
pharmaéists’ang Sections 31 and 32 fomm part of this
Chapter, Thus a registration by the State Council of a
person as pharﬁadist presupposes‘FulFilment'oF requirements
préscribed&ggfgﬁe Act and the State Council will be presumed
to have done so only on he being eligible to be registered,
such §$Zi§¥ééi5; by itself is suffibien§ to fulfilment of
the requiremantsoﬁ Section. 32 and if Section 32 is complied
with then that becomes fulfilment of the requirements for |
recruiément as Pharmacist under the Railways under para 162

of the Manual,
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18, We enquired from the learnsd counsél for the
applicant as to uwhether the applicant has completed any
course of Pharmacist. Although the learned counsel has
stated that he has no instructions as to whether he has
so dene or not ue find From Annexura&ﬂluhich,is a letter
from the Employment Ofricér,to the‘Deputy{ChieF Engineer
(Con), N«F. Railway, which shous that the applicant has
passed pharmacy course and he has studied upto Class IX.
The registratién_of the ,aﬁplieant,-therefore, cannot be
disregarded and it must be held that the applicant fulfils
the requisite qualification for regr&itmen% as pharmacist
.as prescribed under para 162 of the Manual. In fact the
1ettér of the Deputy Chief Engineer dated 18,3,1983
(Annexure-iV) had required the applicant to produce.
Phagmacist Course Passed Certificate. After scrutiny of
this document it appears that the applibant was appointed
as Pharmacist on casualhbasis by order dated 25.3.1983
(Annexure=(). HEe was also given temporary status with
effect from 1,2,1984 by order dated‘6.10,5986 (Annexure=VI),
He was also medically examined in 1986 and was declared
fit for service and contiaued to work as pharmacist, He |
was called to appear at a written test in connection with
regularisation of his service by order dated 5.4,1993
(Annex&re—XI). However, although he appeared at- the
written test he was not called for viva=-voce which was
held cn‘18.5.1993 and the explanatioh of the respondents
is that since at that time it uas discovered that he uas
not a matriculate and did not -hold a Diploma in Pharmacy
he was nhot-called for the viva=voce and his case for
regularisétion was not considered and he was given an.
option for being absorbed in Group 'D' catagory. We are of
the view that the respondents have not acted correctly in

| Za

droppingeses



-~ e

nkm

L LN

11 :I‘

Ul

dropping the app;1Cant from the viva=voce test on untenable

ground, namely that it was essential to have Diploma in

‘pharmacy and to be a matriculate as qualifications, As

di scu ssed earlmer thls ‘cannot be regardad as qualzfication
prescribed for racru.l.tment under para 162 of tha A-a-b. The
impugned action of the respondents, therefore, cannot be

su stained,

19 Apart from the/Fact that the applicant appears

to.have passed tha Pharmacist course he has been working
although on a casual basis since he had taken up private

empioyment in pharmacy and had registered under the District.

Employment Exchange for suitablelémpioyment. 1t uas,.

therafore, that his name was sponsored by the Employment
Exchanée to the Railways when the nameé were called for.
The fact that the applicant had @cquiged temporary status
shous that his service was not deficient in any uéy as
phammacist. We are, therefore, satisfied that the applicant

is entitled to be regularised as a phafmacist in the service

" of the respondents, Since the applicant was drOppéd at the

N\
stage of the.viva-uocg,,ue pass the following orders
The respondents may hold a viva-voce examination
for ths aph;icant and if he QUaliffes then consider his

regularisation as a Pharmacist with due date,

20. The originsal application is partly alloued in

above terms, No ofder as to costs,

21, Interim stay to continue till the aforsesaid

formality is completed andﬂstand vacateé tharéafter.
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( Gs L. SANGLYINE ) ' _ ( f, G. CHAUDHARI )
MEMBER (/) VI CE=CHAIRMAN



