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- 	 *udgament 

CIIAUDHARI .(u.c.i. 

Respondents 

The applicant is aggrieved by the Office Order No. E/ 

74/Gaz/254/Con. dated 17.1.94 issued by the General Pnager, N.F. 

Railway imposing upon him major penalty of reduction of. pay by 

one stage viz, from Rs. 3125 to 3050 in the time scala of Rs. 2000-

3500 for a period of 3months with effect from 8.1.94 in a 

disciplinary proceeding. The applicant prays for quashing and 

setting aside the said order and a direction to the respondents 

to give him benefit of promotion to senior scale together with 

all consequential benefits from the date his immediate junior 

was promoted to that scale. -In aid of the aforesaid reliefs he 

also prays 'that the orders of 'promotion of respondent Nos. 8 and 

9 dated 19122.11.93 and 2.3.94 epectively be set aside. 

- 	The relevant facts are as follows : 

The applicant was initially appointed as Wireless 

Operator with N.F. Railway and in duecourse reached the post 
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of Assistant Personnel Officer and at the nterial time 

was posted at Lumding. In that capacity he was nominated 

during the period from 29.6.88 to 2.7.88 to act as a Pmber 

of Selection Committee for recruitment to Group '0' posts 

(in' the N.F.Railway). 

The applicant was served with a Plemorandum of Charges 

for njor penalty under Rule 9 of the Railway Servants (Discipline 

and Appeal) Rules, 1968 dated 27.3.90. The said charges on 

whtch a disciplinary enquiry was proposed to be held interalia 

related to the allegation of violation of standing instructions 
'N 

for observance of age limit of the recruitees while acting as a 

flambar of the Selection Committee and making changes as to age 

of some candidates in the tabulation fPz'm thoreby exhibiting lack 

of integrity, devotion to duty and conduct unbecoming of a 

Railway servant constituting breach of Ru1e3(1) (i),(ii) and (iii)-

of the Railway Service Conduct Rules, 1965. There were three 

heads of charge framed which encompassed this allegation. 

The Commissioner of Departmental Inquiry, New Delhi 

was appointed as the Inquiry Officer and the enquiry was 

proceeded with. The defence assistant represented the applicant. 

The enquiry report was served upon the applicant on 18.11.92. 

The Inquiry Officer recorded the finding that charge No. I was 

partly established but the other charges were not proved. The 

findings were submitted to the General Inager for passing 

necessary orders. 

61 	 The General Pnager (N.F.Railway)as the Disciplinary 

authority imposed the penalty asmentiofled at the outset by the 

N 
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impugned flemorandum Order dated 17.1.94. The applicant did not 

prefer an açipeal to the Railway Board against that order but has 

challenged the same by filing the instant O.A. on 1.3.1994. 

7. 	The second grievance made by the applicant relates to 

denial of promotion to senior scale. He averS that during the 

month of August, 1993 the Departmental Promotion Committee had 

found him suitable for promotion to the post of senior scale 
It 

but the result was kept in sealed cover due to pendency of the 

disciplinary proceeding and that as the said proceeding was not 

disposed of for a long time his promotionhas got delayed and in 

the meantime persons junior to him have been promoted and that has 

caused him prejudice. Thus he seeks that after setting aside the 	-. 

penalty he be directed to be promoted with effect from his selection 

by the Departmental Promotion Comcnitt.e in August, 1993, 

The respondents resist the application. They interalia 

contend that the charge levelled against the applicant has been 

proved and penalty has been imposed in accordance with the law 

after a careful consideration of the evidence. They further Fofltefld 

that the applicant could not be promoted owing to pendency of the 

Enquiry proceeding and that as soon as the period of penalty was 

over,he has been duly promoted by order dt. 11949949 They contend 

that the delay in tinalisation of the proceedings was due to 

unnecessary representations that were filed by the applicant time 

and again. 

They thus submit that the applicant is not entitled to 

get any relief and the O.A. is liable to be di8missed. 

/ 
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10. 	The points that arise for consideration in the 

background of above noted pleadings may be fornulated thUs $ 

Is the impugned order Ja vitiated and illegal 

and is liable to be set aside ? 

Alternatively, is the penalty awarded commensurate 

with the proven misconduct ? 

Is the application not maintainable as alternative 

remedies are not exhausted as required under Section 

20 of the Administrative Tribunals Act 1985 ?. 

Is the applicant entitled for benefit of promotion 

to senior scale retrospectively ? 

What Order 7 
'S 

Reasons : 

110 	point NO. 1. 

The disciplinary Enquiry (Dc) was held under 

Rule ? of the Railway Servants (Discipline and Appeal) Rules 

1968 and the procedure for imposing major penalty as prescribed 

thereunder has been followed. We find no procedural error therein 

so as to vi tia te it on that ground. 

12. 	 The Pbmarandum of charges related to violation of 

Rule 3(1)Qi), (ii), and (iii) of Railway Service Conduct Rules 

1966. The said Rule (to the extent material) reads as under : 

"3. General (1) Every railway servant shall at all 

times :—. 	 - 

(i) maintain absolute integrity 

maintain devotion to duty, and 

• 	
(iii) do nothing which is unb'ecorning of a railway 

o?Governmeflt servant. 

/uj1- 
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2. (i) ....,......•••• 

• 	(ii) No railway seryant shall, in the performance 

of his official du'ty or in the exercise of - 

power àonferred on him, act otherwise than 

in his best- udgement except ............" 

The various counts of 1charge were as follows : 

"Statement of Article of Charges framed against 

Shri Bhuwan Chandra, Tewari, APO/1/Lumding, 

N.F. Railway 	- 

Article - IL 

That Shri Bhuwan Chandra Tewari, ApO/1/Lumding,while 

functioning as a Member from Personnel Branch in the 

Recruitment Committee for the reqruitmeflt of 84 Group 

'D' staff for Traffic Oepartmeflt/Lumdiflg, from Employ- 

ment Exchange sponsored candidates during 29/6/88 to 

2/7/88 at Lumding, had accepted 2 bogus and false 

School certificates, showing lesser age, from 2 overaged 

candidates and changed date of birth particulars in 

the Tbulation Sheet for accepting their candidature 

for ultimate selection to the post violating the stand-

ing instructions for observance of age limitations of 

the recruitees. 

Article - 21 

That said Shri 8,'C.Tewari, APO/1/4-, while functioni.ng 

• in the aforesaid Recruitment Committee in aforesaid 

position had connived with Shri R.Hazarika, ACS/LMG, 

another nember of the said Recruitment Committee, for 

• manipula tiflg/tarnParir9 with date of birth particulars 

of 2 candidateS in' the individual tabulation sheet 

of Shri N.Dekataja, anon-railwaY official member of 

the said Recruitment Committee, beyond Shri Dekaraja'S 

knowledge when he had left the venus of selection. 
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- 	 Article - 3 

That said Shri B.C. Tewari, APO/1/LIIG, while functioning 

as a member of the aforesaid Recruitment Committee, had 

in conaideration of his own, exerted influence and 

induced ShriR. Hazarika, ACS/LML, and Dr (Miss) Dome 

Yanzom, AOMO/Lurnding, both members of the said Recruitment 

• Committee, to accept certain school certificates which 

• indicate lesser age of overaged candidates viz, S/Shri 

Manik Ch. Day and Swapan Dasgupta and to alter their 

date of birth particulars recorded in the respective 

• 

	

	 .tabulation sheet on the basis of particulars furnished 

by Employment Exchange, to favour the aforesaid two 

• 	 overaged candidates for their ultimate selection to the 

post. Shri Tewari also influenced Shri Ilazarika to enhance 

the marks of two candidates named Sarva—Shri Pradip 

Chandra Sharma and Iayataque AU from the originally 

awarded marks of 37 and 30 to 39 and 34 respectively. 

Thus by aforesaid acts said Shri B.C.Tewari, ApO/1/ 

LMG, exhibited lack of integrity, devotion to duty and 

conduct unbecoming of a Railway servant and thereby. 

violated rule 3(1) (i), (ii) & (iii) of Railway Service 

ConductRules, 1966.!' 

13. 	The Inquiry Officer has recorded his finding in the 

following manner : 

I 	"The first article of.charge is established to the extent 

as brought out in pars 18 above. The other two articles 

of charge are not established". 

- 14. 	 After analysis of evidence, other material on record and 

the. defence of the applicant the Inquiry Officer has held in pars 

18 as follows. i 

In view of the foregoing analysis, the first article 

of charge is established only to the extent that the 

/ 

	

	CO was instrumental in accepting false certificate 

produced by S/Shri Manik. Ch. Day and Swapan Oaagupta 

L 
I 
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at the time of the interview and changing the date 

of birth particulars of these candidates as shown 

in the Tabunation sheets based on these false 

certificates without highlighting this fact in the 

Selection proceedings. However, it is not established 

• 	that these two candidates were indeed averaged. It is 

also not established whether this was a case of an 

injudicious decision taken by the Committee on the 

advice of the CO or whether this was done by design 

with the objective of ensuring ultimate selection of 

the aforesaid candidates in violation of the standing 

• 	 instructions for Second Article of Charge". 

The General rnager (as the DA) has not considered 

t. 
	 in the impugnepanalty order about the impact of the exoneration 

of the applicant under Second and Third heads of charge. This 

assumes significance inasuLichas the allegationccntained under 

the First head of charge has to be understood in the context of 

allegations contained in the Second &' Third heads of charge which 

have not been proved. That bsrresultad in arriving at contradict-

ing findings as we shall show little later. Thus a vital aspect 

has been overlooked by the DA. That leads to the inevitable - 

inference that the order suffera'from non—application of mind 
F 

and has been mechanically passed. 

It is submitted by Shri 8.K.Sharma, the learned 

counsel for the respondents that the Tribunal would have no 

jurisdiction to interfere with the penalty order as it is 

based on the finding recorded by the Inquiry Officer and it 

was entirely within the province of the General Manager as the 

DA to accept the finding and determine the measure of penalty. 

Submits the learned counsel that as there has been no procedural 

error or any legal flaw in the conduct of the enquiry or 

JLIL 



imposition of penalty there is no violatidnn of Article 311(2)' 

of the Constitution of India and the same cannot be reopened 

by the Tribunal, In aopport of his above submissions the learned 

counsel relied on following rulings : 

AIR 1989 SC 1185 

UNION OF INDIA ti/S PARP1NANDA 

and 

AIR 1995 SC 561 

Govt. of Tamil Nadu & oth,V/S 

A.Rajapandian 

InParma Nandas' case (supra)it was held that the 

Administrative Tribunal cannot interfere with the 

penalty imposed on a delinquent employee by the 

competenl authority on ground that the penalty is 

not conwnensurate with the delinquency of the employee. 

In Rajapandians' case (supra) it has been held 

that the Administrative 1ibunal cannot sit as a Court 

of Appeal over a decision based onthe findings of the 

Inquiring authority in discipl'inary proceeding. Whore 

there is some re]evant material which the disciplinary 

authority has accepted and which material reasonably 

support the conclusion reached by the disciplinary 

authority, it..ls not the function of the Administrative 

Tribunal to review the same and reach different finding 

than that of the disciplinary authority. 

17. 	The learned counsel therefore submits that the Tribunal 

cannot go behind the finding of the Inquiry Officer ok.the order 

passed by the Disciplinary Authority particularly as these are based 

on the evidence and the record adduced at the enquiry and a 

'1'. 
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certain view which could be taken on its appreciation has been 

taken by the authorities. In that strain the learned counsel also 

submits that the applicant not having availed of the remedy of 

appeal provided under the rules it is not open to him to challenge 

the finding of fact and orders baseLtheraofl. Learned counsel also 

submits that as Section 20 of the Administrative Tribunals Act has 

not compiled with the 0.A, itself is not maintainable. 

189 	We are convinced that the impugned orderAvitiated and 

is illegal and must be quashed on following grounds : 

The Generai fnagOr has not applied his mind 

to the effect of charge Nos 2 & 3 having been 

• 	 held as not established. 

He has failed to notice the absence of a clear 

finding to have been recorded by the Inquiry 	* 

Officer as to which clause of Rule 3(1) of the 

Conduct Rules has been breached nor has himself 

recorded such a finding. 

His decision IS not the result of his own view 

on appreciation of the record but is the product 

of opinions of CUC and is thus vitiated. 

iv. 	He has not passed a reasoned order after 

discussing the evidence and appreciating the 

sa n. 

In our view these teatures neke it permissible to 

go behind the order and to find out whether the action can be 

sustained in law and on the touch stone of natural justice by 

lifting the veil. Therefore ww proceed to examine the aforesaid 

grounds in detail s 

Ground No.1 

AFticle I of the charge was based on the allegation 

of accepting 2 bogus and false school certificates showing lesser 

- 	 - 



age from 2 averaged cnadidateandhohangjng the date of birth 

particulars in the tabulation sheet for accepting their candidatures 

for ultimate selection to the post. The finding in the affirmative 

on this allegation cannot be sustained as Article 2 of charge has 

not been established and the Inquiry Officer has reco±ded the 

finding that it is not established that the two candidates (i.e. 

Pnik Ch. Day and Swapan Das Gupta) were indeed ovaraged.(Para 18). 

That knocks out the very genesis of charge under Article 1. With 

these contradictory findings the question of the applicant having 

altered the dates in the tabulation sheet can be described as an 

honest act committed under a mistake and misconception about the 

function of verification of the certificatee and not done with a 

view to achieve any ulterior purpose. Likewise the finding recorded 

oñArticle.3.ofcharge that whether this was a case of injudicious 

decision taken by the committee on the advise of the applicant or 

whether this was done by design with the objective of ensuring 

ultimate selection of the aforesaid candidates in violation of the 

standing instructions for observance of age limit of the candidates 

is not established renders the finding on Article 1 of no material 

consequence nor it results in establishing any deliberate act 

amounting to a misconduct. The General Pnager has not at all applied 

his mind to this vital aspect as that is not reflected in the order 

passed by him. 

21 • 	Ground No. ii. 

This is another vital aspect. Sub Rule (1) of Rule 3 

of the Railway services (Conduct) Rules, 1966 casts three different 

obligations upon a railway servant which are independent of each 

other though 	ice-i' all the three ingredients could be 

established on evidence. These three ingredients are : 

4altlo-;-, 
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maintain absolute integrity; 

maint.aindevotiorLto duty; and 

• (iii) 	 which is unbecoming of a railway 

or Government servant. 

The serialisation of these ingredients and placing of 

semi-colon after each clause makes them di8tinct. The articles of 

,charge framed against the applicant contained an omnibus allegation 

that the conduct mentioned in articles (1) (2) and (3) had resulted 

in vIolation of all the three aforesajd clauses of the Sub rule. It 

was therefore essential for thaGeneral Manager to..,jft the findings. 

of the Inquiry Officer and determine whether the finding%-on article 

1 of the -charge which alone was only established, had resulted in 

misconduct under clause I or clause ii or A iii of Subrule (1) 

of Rule 3. That had direct relevance to the determination of quantum 

of punishment if at all he were to come to the conclusion that 

punishment was indeed called for. This is one more instance of 

non-application of mind. 

- 	 22. 	Grounds (iii) & (iv)* 

it is stated in the'written statement that initially 

the vigilance officiala of the N.F. Railway had 8eized the 

documents on the basis of some information about the irregularity 

conwnitte& by the Selection Committee in selecting some candidates. 

Thereafter the Uigilance Oepartment recorded the statement of the 

applicant as regards the irreularities detected during the investi-

gation. The applicant was advised that he could inspect all the 

documents that were being relied which were in custody of the Chief 

!igi1aace Officer. In due course the Commissioner of Departmental 

Enquiry was appointed as the Enquiry Officer. 
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23 9 	In so far as the steps taken till the Inquiry Officer 

was appointed and the part played by the Vigilance Cell is 

Concerned no exception can be taken to its What transpired after 

the enquiry wag commenced is material. 

Although in pare 14 of the written statement it is 

stated that the Inquiry Officer conducted the inquiry independently 

it is however seen from para 16 of the written statement. that there 

was internal correspondence with the Central Vigilance Commission 

and the Railway Board. It is contended that these conrnunjcatjone 

is the internal affair of the Railway Administrative Pchinary and 

that the question of supplying copies of thos communications to the 

applicant does not arise. It is apparent that the applicant had 

requested for the same but on above ground it was not considered. 

It is stated in para 18 of written statement that the Central. 

Vigilance Comil°fl and/or the Railway Board did never indicate 

or advise for imposition of any particular penalty on the applicant. 

Two faCt8 are clearly ret'ealed from what has thus been 

stated namely that there was some consultation with the Vigilance 

Commission and secondly that was not revealed to the applicant but 

had been taken into account. The opinion expressed by the Comiasion 

was not made part of evidence at the enquiry nor the applicant had 

any opportunity to offer his explanation in that behalf. 

That second stage advice was alao tendered by the 

Commission is revealed from letter No. 89/V 4/NF/PNL/12/cA—III 

dated 5.11.92 from Deputy Director of Vigilance ( A & p) Railway 

Board to the General Manager (Vig.) N.F.Railway which is produced 

by the applicant. The material portion therefrom is extracted below : 

1 
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s 14 

"Please find enclosed Central Vigilance Commission's 

second stage advice .......... It is seen that as per 

this advice .......... major penalty is to be imposed 

on ..... B.C. Ti.wari, APO ...... In compliance with 

the above advice,.neceseary action may please be taken 

under advice tothis office......... All the documents 

referred to in the Enquiry Reports ....... are also 

sent herewith ......" 	/ 

The impugned order was threafter passed on 17.1.94. Although 

the letter does not show that the penalty was specified yet in 

the absanaa of the advice that was tendered being diéclosed the 

possibility that the General Manager had decided to impose the 

penalty as awarded in tune with that advice does not stand ruled 

out, In other words it is diffiàult to say that the quantum of 

punishment was decided by the General Manager on the basis of his 

own independent assessment of the evidence recorded at the Enquiry 

and the findings. recorded by the Inquiry Officer uninfluenced by 

the advice as may have been tendered by the Vigilance Commission. 

It is apparent that the Disciplinary Authority has 

sought the advice of the CVC in view of Circular issued by the 

Railway Board dated 5.4.88 9  the letter of the Railway Board, 

Vigilance Section dated 17.3.899 letter dated 30.6.92 and dated 

28.8.89, whareunder procedure for dealing with OAR cases arising 
1- -i -4g4 e.tcL ot - 

out of vigilance/CBI investigationsA  Copies of the Circular and 

letters aforesaid are at Annexures 12 to 12C. 

27. 	It is settled position in law that where the Disciplinary 

N 
Authority has arrived at its own conclusion on material available 

to it, its findind and decision cannot be said to be tainted with 

any illegality merely because it consulted Vigilance Commissioner 

and obtained his views on the very same material (See Sunil Kumar 

Banerjee Vs. State of West Bengal : AIR 1980 SC iiio). In the 
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instant case while obtaining the advise of the Ulgilance 

Commission may not be faulted yet the impugned order of the 

Disciplinary Authority stands vitiated as he has not arrived at 

its own conclusion on material available to it as we shall 

demonstrate a little later, which is not in consonance with the 

opening words of the ratIo laid intha aforesaid decision of 

the Supreme Court. 

28. 	In Staf Bank of India & Ors. Vs. D.C.Aggarual and another 

SLJ 111-1993(2) (Sc) 89 Their Lordshipa of the Supreme Court 

considered the effect of non-supply of CIIC recommendations. It was 

observed in that connection as follows I 

"The order is vitiated not because of mechanical 

exercise of power or for non-supply of the inquiry 

report but for relying and acting on material which 

was not only irrelevant but could not have been looked 

into. Purpose of supplying document is to contest its 

veracity or give explanation. Effect ofr non-supply of 
the report of Inquiry Off.icer before imposition of 

punishment need not be gone into nor it is necessary to 

consider validity of rule 5. But non-supply of CUC 

recommendation which was prepared behind the back of 

respondent without his participation, and one does not 

know on what material which was to only sent to the 

Disciplinaty Authority but was examined and relied, was 

certainly violative of procedural safeguard and contrary 

to fair and just enquiry .............•............. 

"Taking action against an employee on confidential 

document which is the foundation of order exhibits 

complete misapprehension about the procedure that is 

required to be followed by the Disciplinary Authority. 

May be that the disciplinary ; uth.Ority has recorded its 
LtsL 

own findings and it may be 	4tia-I. that reasoning 

and basis of returning the findings of guilt are same 

as in the Cl/C report but it being a material obtained 

behind back of the respondant without his knowledge or 
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supplying of. any copy to him the High Court in our 

- 	 opinion did not commit any error in quashing the 

order.,,. . . ... . •.. .... ... ...... .' p  

"The submission of the learned Addl. Solicitor 

General that CVC reconhiiendations are confidential. 1  
copy,. of which, could not be supplied cannot be 

accepted. Recommendations of Vigilance prior to 

initiation of proceedings are different thab CVC 

recommendation which wa's the basis of the order passed 

by the Disciplinary Authority." 

(SLJ —1993) Vol. 48 June Part h.P. 88,0  

29. 	 Similarly, in Nagaraj ShivrooKarjagi Vs, Syndicate 

Bank Head Office and Another (1991) 3S1 219 while dealing with the 

subject of consultation with and acceptance of' advice of Central 

Vigilance Commission in relation to Departmental enquiry it was held 

after examining the Syndicate Bank Officers' Employees (Discipline 

& -'ppaal) Regulations 1976, the Direction of the Ministry of Finance, 

Department of economic Affairs (Banking Division), ôirculars of the 

Bank dated 27.6.1984, and 8.9.1986, and after noticing the contentions 

of the petitioner and the Bank respectively it was observed as 

follows $ 

1117. We are indeed surprised to see the impugned 

directive issued by the Ministry of Finance, Department 

of Economic Affairs (Banking Division). Firstly, under 

the Regulations, the Bank's consultation with Central 

Vigilance Comthission in ever.y case is not mandatory. 

Regulation 20 provides that the Bank shall consult the 

Central Vigilance Commission wherever necessary, in 

respect of all disciplinary cases having a vigilance 

angle. Even if the Bank has made a self—imposed rule 

to consult the Central. Vigilance Commission in every 

disciplinary matter, it does not make the Commission's 

advice binding on the punishing authority. In this 

, 

- 
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context, reference may be made to Article 320(3) of 

the Constitution. Article 320 (3) like Regulation 

20 with which we are concerned provides that the 

Union Public Service Commission or the State Public 

Service Commission, as the case may be, shall be 

consulted on all disciplinary matters affecting a 

civil servantincluding memorials or petitions 

relating to such matters. This Court in A.N. D'Si].va 

v. Union of India has expressed the view that the 

Commission's function is purely advisory. It is not 

an appellate authority over the inquiry officer or 

the disciplinary authority. The advice tendered by 

the Commission is not binding on the government. 

Similarly, in the present case, the advice tendered 

by the Central Vigilance Commission is not binding on 

the Bank or the punishing authority. It is not obliga-

tory upon the punishing authority to accept the 

advice of the Central Vigilance Commission". 

And, 

II Secondly, the Ministry of Finance, Government of 

India has no jurisdication to issue the impugned 

directive to banking institutions .............." 

And further, 

"The punishment to be imposed whether minor or major 

depends upon the nature of every case and the gravity 

of the misconduct proved. The authorities have to 

exercise their judicial discretion having regard to 

the facts and circumstances of each case. They cannot 

act under the dictation of the Central Vigilance Commi-

ssion or bf thenCantrlvGoverflmh3flt. No third party 

like the Central Vigilance Commission or the Central 

Government could dictate the disciplinary authority 

or the appellate authority as to how they should 

exercise their power and what punishment they should 

impose on the delinquent officer.(See s Os Smith's 

judicial Review of Administrative ActiOn, 4th edn., 

p.309). The lnipugned directive of the Ministry of 

Finance, is therefore, wholly' without jurisdiction, 
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and plainly contrary to the statutory Regulations 

governing disciplinary matters". 

As stated earlier in the instant case admittedly 

advice of Central Vigilance Commission had been obtained. Likewise 

it is the stand of the respondents that the communication from the 

Vigilance Commission is the internal affair of the Railway Adminis-

trative Machinery and therefore the question of supplying (copies of) 

.the.icommunications to the applicant as requested by him does not 

arise. We have already referred to the guidelines issued by the 

Railway Board for seeking advice of the Vigilance Commission 

(Annexure8 12 to 12 C). The position therefore squarely falls 

within the ratio in the aforesaid decisions of the Supreme Court. 

The Enquiry was held under Rule 9 of the Railway 

Servants (Discipline and Appeal) Rules, 1958. Rule 9 provides the 

procedure for imposing major penalties. It is pertinent to note 

that Sub rule. (1) lays down that no order imposing penalties 

specified in clauses (v) to (ix) of Rule 6 shall be made except 

after an inquiry held, as far as may be, in the manner provided in 

this Rule and Rule 10. 

• 	Sub rule 10 of Rule 9 referee to the material that can be relied 

upon at the enquiry namely a 

a) The articles of charge and the statement of the 

imputations of misconduct or misbehaviour, 

The Written Statement of defence submitted by 

the Railway servant (if any). 

Copy of the statement of. withasses (if any) 

referred to in Sub rulet6. 



19 : 

d) evidence proving the delivery of the documents 

referred to in sub—rule (ti) to, the Raulway servant 

(which means these documents can be relied upon). 

a) Order appointing the presenting officer (if any) 

and 

f list of witnesses (if any) furnished to by the 

Railway servant (which means the evidence of the 

witnesses when recorded). 

Sub—rule 6 refers to the statement of all relevant facts and 

list of documents by which and a list of witnesses by whom, the 

articles of charge are proposed to be sustained. 

32. 	The sub—rules following thereafter provide for 

discovery and production of relevant documents at the instance 

of the Railway servant, reàording of oral and documentary evidence, 

production of evidence and stating the defence orally or in writing 

after the case for the disciplinary authority is closed,examination 

of the Railway servant generally by the Inquiry Officer where he 

kas not got examined himself, submission of written brief 8 by both 

the sides and oral arguments. After the conclusion of the enquiry 

a report has to be prepared by the Inquiring authority in which 

he has to deal with 68sessment of evidence in respect of each 

article of charge and record findings on each of them with reasons 

thoroartor. The report is then forwarded to the disciplinary 

authority togetter with the records of the enquiry. The procedure 

so prescribed is complete within itself and leav'es no room for 

anyaxtraneous material or advise to be taken into account. By note 

under Sub rule. 18 new evidence is not permitted save and except 



for the circumstances mentio'ned therein, The procedure of the 

Inquiry does not refer to any advise of the CtIC to be treated as 

part of the record or evidence at the enquiry. It therefore follows 

that where it is shown that the opinion of the Inquiry Officer or 

Disciplinary Authority is influenced by such advice A  is not found 

based entirely on merits it would be vitiated. 

After having discussed the position in law 01' the 

advice of CVC we now turn to the impugned order. 

Rule 10 (of the 0 & A Rules) provides for action 

on the Inquiry Report. It interalia provides that having regard 

to its decision an all or any of the findings of the inquiring 

authority if the Disciplinary Authority, is of the opinion that the 

penalty warranted is such as it is within its competence, that 

authority may act on evidence on record and may impose the appropriate 

penalty. Sub-rule4 and 5 provide as follows : , 

" (4) If the disciplinary authority having regard to its 

findings on all or any of the articles of charge, is of 

the opinion that any of the penalties specified in clauses 

(1) to (iv) of Rule 6 should be imposed on the Railway 

servant, it shall, notwithstanding anything contained in 

Rule 11, make an order imposing such penalty. 

• Provided that 'in every case where it is necessary to 
• 	. 	consult the Commission, the record of the inquiry shall 

be forwarded by the disciplinary authority to the 
• 	 . commission for its advice and such advice shall be taken 

into consideration before making any order imposing any 

penalty on the Railway servant. 

(5) If the disciplinary authority, having regard to its 

findings on all or any of the articles of charge and on 

the basis of evidenda adduced during the inquiry, is of 

the opinion that any of the penalties specified in clauses 

(v) to (ix) of Rule 6 should be imposed on the Rai1iay 

servant, it shall make an order imposing such penalty and 

LAI- 
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• 	 it shall, not be necessary to give the Railway servant 

any opportunity of making representation on the 

penalty prppoasd to be imposed; 

Provided that in every case whore it is necessary 

to consult the Commission, the record of the inquiry 

shall be forwarded by the disciplinary authority to the 

Commission for its advice and such advice shall be 

taken into consideration before making an order 

imposing any such penalty on the Railway servant". 

The provisos to sub rules 4 and 5 do contemplate advice of the 

Commission which is Union Public Service Commission by virtue of 

definition contained in Rule 2 (b) (of the Railway servants 

(0 & A) Rules 1968). There is thus po provision to obtain advice 
4 

of the Vigilance Commissioner. The 0 & A Rules having been made 

by the President of India in exercise of the powers conferred 

by the proviso to Article 309 of the Constitution the executive 

guidelines issued by the Railway Board prbvidiny for consultation 

with Vigilance Commissioner cannot override the procedure prescri-

bed under Rules 10 & 11 from the stage the disciplinaty Enquiry 

is initiated and till the order is passed by the Disciplinary 

Authority under Rule 11 and even where such advice is obtained 

the oiscip1inry'Authority cannot mecahnically act on that basis 

but has to independently ariva at his conclusion strictly upon 

consideration of the evidence and record forming part of the 

Inquiry. 

The impugned order has been passed in following 

manner $ 

"MEMORANDUM 

After careful consideration of the inquiry report 

into the charges framed vide Memorandum of Oven Number 

dated 27.3.90 9  the representation dated 17.3.93 of 

the Charged Officer and all other relevant factors, 
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the undersigned has decided to impose on Shri B.C. 

Tewari, APO/LMG penalty of reduction of pay by one 

stage viz, from Rs. 3125/..:toRs 3050/... in the time 

scale of Rs. 2000-3500/— for a period of 3 months with 

cumulative effect to meat the end of justice. The 

penalty will take effect from 8.1.94. 

Shri Tewari should acknowledge receipt of this 

flemorandum in the enclosed format". 

It does not discuss the avdonce nor the findings of 

the Inquiry Officer. It does not set out'any reasons even briefly 

to indicate as to which of the findings are accepted and why. We 

have already sfown above as to how the findings are inconsistent 

and it is not clear as to what misconduct has exactly been found 

established. Those aspects needed critical examination by the 

Disciplinary Authority. We have also shown above that there has been 

non—application of mind on the part of the Disciplinary Authority. 

Therefore the words 	careful consideration of the inquiry report 

.........." and Uall  other relevant factors" sound mechanically used* 

likewise the assertion in the written statement that the General 

S 	 ( 

1nager has passed a reasoned order on careful consideration of the 

imputation of charges carries no conviction. The order therefore cannot 

be sustained even if it does not refer to any advice of the Vigilance 

Commission. 

The distinct possibility of the advice of the Vigilance 

Commission being the basis of the order of the. General Manager arises 

from the following circumstances : 

-' 	

(i) findings are neither discussed nor evidence is 

assessed. 

(2) Nature and degree of misconduct held proved by the 

enquiry Officer has not been critically examined. 

9 
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It lis revealed from the written statement that 

advice of the Vigilance Commissioner had been 

obtained. 

By reason of the general instructions issued by 

the Railway Board to the General 1nager the 

advise given by the CVC will be ordinarily accüpted 

and, that advice having been obtained behind the 

back of the applicant and not being shown to have 

been disagreed with it appears to have been followed-

No reasons are stated in the order. It is therefore 

difficult to say that General 9anagor has recorded 

his own findings independently of the advise as may 

have tedered. 

We, therefore hold that the impugned order cannot be 

sustained in law and uphold ground Nos. III and. IV. 
- 	

¶ 

Having thus found that the impugned order cannot be 

sustained the next question to be examined is as to whether in the 

absence of an appeal having been filedgainst that order to the 

Railway Board, it is open to the Tribunal to interfere with the 

same having regard to the provisions of Section 20 of the Adminis-

tratjve Tribunals Act 1985. 

There is no dispute that under Rule 17 (0 & A) Rules 

read with Schedule III an appeal against the impugned order lay to 

the Railway Board; Admittedly no such appeal has been filed by the 

applicant. He has stated in that connection that as he was on the 

verge ofretirement on superannuation he has filed the 0.A* before 

the Tribunal(straight away) for a speedy and quick relief. He however 

submitted orally that as the Disciplinary Authoriry had acted on 

the instructions and advise Of the Board he did not expect any fair 

6- 	
and impartial consideration of bi4s case and therefore he did not 

L44A/-7  
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appeal to the Board and did not think it proper to state that 

reason in the O.A. and that he as giving out that reason in 

reply to the persistent query from the Bench as to why he had 

not preferred the appeal. In order to buttress the above submission 

he has drawn our attention to the statements contained in the 

written statement. 

	

3. 	In pars 16 of written statement the respondents have 

stated that (Central Vigilance Commission) and Railway Board's 

communication in this respect is the internal affair of the 

Railway bdministrative machinery. In para 18 it is stated that 

no restriction was imposed by the Railway Board in taking General 

('nagars' independent decision in imposition of penalty. These 

statements leave no manner of doubt that some advice was tendered 

by the Railway Board. What was that advice has not been shown. 

Copy thereof was not suiplied  to the applicant though he had asked 

for the same. It is contended that that is internal communication. 

This position does not rule out the possibility of the General 

tnagar having been influenced by the opinion particularly as he 

has not discussed in his order any reasons to indicate that his 

decision was entirely based on appreciation of evidence and record 

and analysis of the findings returned by the Inquiry Officer. In 

this situation whether applicant's failure to file the appeal is 

fatal to the maintainability of the 0.A* is the que8tiofl that 

stares in the face. 

	

40. 	 In order to resolve the above question it is necessary 

to refer to Section 20 of the Administrative Tribunals' Act 1985. 

That section provides that the Tribunal shall not ordinarily admit 

an application unless it is satisfied that the applicant had 

availed of all the remedies available to him under the relevant 

service rules as to redreasal of grievances. The word ordinarL IZ  

is significant. Reasonably construed the use of that word maans 

that in appropriate cases the Tribunal is not precluded from 

h 
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entertaining an application notwithstanding that the remedies 

available under the service rules may not have been availed of. 

The Tribunal derives its jurisdiction under Section 14 read with 

Section 2 (q) of the Act in relation to all service matters 

relating to the conditions of service in connection with the 

- affairs of the Union (etc.). We are therefore inclined to entertain 

the O.A. on merits since the powers exercisable are analogous to 

the exercise of powers by the High Court under Article 226 of the 

Con sti tion. 

41. 	We are fortIfied in the above view by following 

decisions 

In Ram and Shyam Company v/s State of Haryana & Ore 

(1965) 3 5CC 267 the Supreme Court was pleased to hold as follows : 

"Ordinarily it is true that the court has imposed 

a restraint in its own wisdon on its exercise of 

jurisdiction.under. Article 226 where the party invoking 

the jurisdiction has an effective, adequate alternative 

remedy, more often, it has been expressly stated that 

the rule which requires the exhaustion of alternative 

remedies is a rule of convenience and discretion rather 

than rule of law. At any rate it does not oust - the 

jurisdiction-of the Court. In fact in in the very 

decision relied upon by the High Court in State of 

U.p. v. 11ohammad Nooh it is observed that 11there is 

no rule, with regard to certiorari as there is with 

mandamus, that it will lieonly where there is no other 

c 	 t should be made specifically 

clear that where the order complained against is alleged 

to be illegal or invalid as being contrary to law, a 

petition at the instance of person adversely affected 

by it, would lie to the High Court under Article 226 

and such a petition cannot be rejected on the ground 

that an appeal lies to the higher officer or the State 

Government. An appeal, in all cases cannot be said to 

provide in all situations an alternative effective 
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remedy keeping aside the nice distinction between 

jurisdiction and merits." 

In Stir! Shankar Baruah and iOrs. V/S U.O.I. & Others 

this Bench (Guwahati)of the Central Administrative Tribunal 

negatived the respondents objection under Section 20 holding that 

the plea was belatedly taken and wad not taken when the application 

was admitted and that cannot be a ground to dismiss the application. 

We rely on this decision only for the limited purpose that even 

though Section 20 may not have been complied with the C.A. can be 

decided on merits and do not expres8 any view on the point as to 

- when the objection should be raised. 

.We therefore reject the submission of Mr. 8.1<. Sharma 

that the 0.A. èhould be dismissed as the applicant had not exhausted 

the remedy of. appeal. We hasten to add that we are inclined to do so 

in the,peculiarfacts and circumstances of this case and for interest 

of justice to be secured in this case and do not lay down as an 

absolute proposition that in every case where Section 20 is. not 

. complied with yet the application should be entertained as a rule. 

Doing so will be rendering Section 20 nugatory. In other words we 

have looked upon this case as an exception to the genera.l rule. 

The next point to be considered is the grievance of the 

applicant about denial of promotion to him to senior scale though 

selected by the D.P.C. held in August1993. The respondents have 

stated that as the disciplInary proceeding was pending (out of which 

the O.A. has arisen) the question of promotion did not arise. That 

question would depend upon our order in respect of the impugned order 7- 

and we shall indicate our answer accordingly. 

I 
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44. 	Lastly, it has to be considered as to what relief 

ought to be granted since we hold that the impugned order is not 

sustainable. One course to be adopted is to direct the applicant 

to file an appeal to the Railway Board with a direction to the 

Board to entertain and decide it. Second course would be to direct 

the General fbnager to reconsider the matter and pass a fresh order. 

Third course open is to graht final relief to the applicant. 

450 	We are not inclined to adopt the first two options 

- 	as that would leave room for further litigation and involve delay. 

Moreover the applicant has already retired from service and therefore 

it is desirable that he gets the relief earlier. In the facts and 

circumstances of the case we are inclined to adopt the 3rd course. 

For that purpáse we hold that the applicant had acted in an irrespon—. 

sible manner but that was not óoupled with any ulterior purpose. No 

harm or prejudice was thereby occasioned to anyone. At the highest 

that would have led the applicant to be considered unfit to be 

nominated on a selection committee and the fact could bq recorded 

in his AcR. What the applicant did although cannot be ignored or 

justified yet we are not satisfied that it amounts to any punishable 

misconduct under the conduct rules particularly when as discussed 

ear).ler neither the Inquiry Officer nor the Disciplinary Authority 

has specified as to which category of conduct defined as misconduc.t 

under Rule 3 of the Conduct Rules has, been committed. Luen the tenor 

of the findings of the Inquiry Officer indicates that he had merely 

found the conduct of applicant unwarranted. May be it was technical 

breach of the rules and ethically wrong. The circumstance that t 

there could have been error of judgementon the part of the applicant 

and the lapse committed was an honest mistake does not stand 

absolutely ruled out and this aspect has not been examined by the 

General nager. 
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460 Ovs 	n,view as we are inclined to take as above the 

question of s going behind the quantum of punishmert doeS not 

survive. The principle that it is not open to the Tribunal to 

interfere with the quantum of peralty awarded could be applicable 

if we had upheld the impugned order but as we are inclined to 

quash it the question does not arIse. 

t6 	 In sum, we hold that the impugned order cannot be 

sustained in law. The order is also vitiatedfor violation of 

principle8 of natural justiceb We have not reappreciated the 

evidence nor we purport to ignore the finding recorded by the 

Inquiry Officer. Our, conclusions are reached in the light of 

the finding as it stands. We are interfering with the order on 

• 	 purely legal grounds. 

• 	 47. 	Thus on point No. 1 we hold that the impugned order 

is vitiated and cannot be sustained in' law and answer the point 

• 	in the affirmative. Consequently we hold in answer to point No. 2 

that it does not survive, we hold that the application is 

maintainable though no appeal was preferred departmentally and 

answer point No. 3 in the negative. On point No. 4 we hold that 

although applicant is entitled' to be considered for promotion it 

will be -subject to directions in the operative order. 

48. 	In the"reSUlt following order is passed : 

Order 	 S  

1, 	The impugned order dated 17.1 .94 passed by the 

General Mnagerimposing the penalty as stated 

therein upon the applicant is hereby quashed and 

' 	 set aside. 
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 It is declared that the applicant is not liable 

to be awarded penalty on the first article of 

charge. 

 The respondents are directed to restore the pay 

of the-applicant without effecting any reduction 

as ordered in the impugned order. 

 The respondents are directed to pay to the applicant 

the arrears of difference of pay from the day the 

penalty was enforced and till the date of superannua- 

tion on the basis that no reduction by way of penalty 

was permissible. 

 The respondents are directed to examine the question 

of giving benefit of proforma promotion to the senior 

scale to the'applicant consistently with the decision 

of D.P.C. held in August 1993 kept in sealed cover. 

It is n3de clear that it will be open to the respon- 

dents to take into account the conclusions-drawn by 

the Inquiry Officer in respect of first article of 

charge in para 18 while considering the question of 

promotion although it is held that dspite that 

finding the're does not arise misconduct attracting a 

penalty. 	 - 

60 In the event of the respondents being inclined to 

give benefit of promotion to senior scale from due 

date retrospectively to the applicant, the respondents 

will fix the - pay accordingly on proforma basis as on 

the date of superannuation of the applicant. The 

applicant however will not be entitled to be paid 

p 	 L 
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arrears in the senior scale and the proforma fixation 

will enure only to the pensionary benefits unless he 

has actually drawn the senior scale. 

70 	In view of the above directions no order on prayer' 

for quashing the promotion order of PG Keshavan and 

A. Kispotta. 

The D.A. is partly allowed in term& of the above order 

and is disposed of. No order as to costs. 

• 	Interim directions vacated. Record if any produced by 

the respondents be returhed to them against acknowledgemento 
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