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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH-

Original Application No.50 of 1994

Date.of decision: This the 9th day of June 1995,

The Hon'ble Justice Shri M.G. Chaudhari, Vice=-Chairman
The Hontble Shri G.L, Sanglyine, Member (Administrative).

' o

Shri Brlj Raj Bahadur

Residing at Railway Qrs. No.585/A 4

New Colony, Bongaigaon. o~ eees Applicant

By Advocate Shri D, Sarma,
-\ @I s S

1« Union of India, thiough the
General Managef,’
NeFe Railuay, GUuahati,

2, Chief Mechanical Engxneer(P)
NeF. Railway, Guuwahati.

3 Deputy Chief Mechanical Engxnaer,
N+F. Railuay, New Bongaigaon.  eees Respondents.,

By Advocate Shei B.K, Sharma, Railuay Counsel.
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ORDER
CHAUDHARI 3. V.C. ’
. . WrD. Sarma for the applicant., B

Mr BeK, Sharma with Mr S. Sarmg for the

respondents, ‘ ,

We are satisfied that injustice has been dans to
the applicant and étrongly feel it deserves to be remoded,
although the applicént has rétired from service and .
‘although the submissions urged by Nr'B;K. Shar&a on bshalf

of the respondents have force in them.

2. The applicant was,at the material time, holding

the post of Head Typist in the servicé of NeF. Railuay.
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HB bacame ellglbla for being considered for promotion to

the next higher post of Chief Typlst which’ 18 a selection
post. The Chief}ﬂechanical Engineer(P) deczdad to hold a

selection in order to form a penel of Chief Typists for

three vacant posts which were all unreserved posts. That
is seen from Annexure-A dated 8.5.f989. Names of three
candidates were mentioned in that panel, ‘namely, (1) S.K.
Nath, (2) S.K. Dey and (3) M.L. ‘Paul, All of them were
Head Typists. The name of the applxcant was not included
in the list, It is an admitted fact that M.L. Paul placed

at serial N0.3 was junigr to the applicant, All the three

candidates mentioned in the aforesaid list were selectsd

for prbmdtion and‘uere temporarily promoted to the post of
Chief Typists by order dated 14.9,1989 issued by the Chief

Mechanical Engineer{P), Annexure A=1,

3¢ 1t appears from the Uriften statement that the
applLCant represented at that stage that Melo Paul uas
urongly promoted as he vas 3un10r to hxm, ie8e the appllcant

and his superaess;on was wrong. AS soon as thls grievance

was received and the erraor was detected, namely, t%at theugh

applicant uas senior he had been excluded, the respondents:
Ihe canda dalain

withheld the promotxon order of all and that was thsreafter

never given effect to. It is seen from Annexu re~B to the

wpitten statement dated 8.3,1990 issued from the office

of cmaip)'that,although order for promotion of M.L. Paul

was issued.on 15,9.1989 he had not joined till then and

he need not be spared since soﬁe mo¢ification was likely

to take place within the cadre consequent on representation

of senior man against the selection. Tﬁi§ was a letter |

written to DRM(P), KIR. Obviously, the reference uas mede

with refescnee to the:representatidn of the applicant uho

was senior. The promotibn of M,Le Paul was thus uithheld

s
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before it was actually effected. The said Paul retired
from service on 31.11.1991 as Head Typist. Tﬁe respondents
held a selection at which the applicant was empanelléd

and was spproved and seleqtedlaqd order of his selection
to the post of Chief Typist was issued by CME(P)
(Aénexure-c to the uritten statement), The applicant
descfibbs~this selection as supplementary selection,
uhereas the respondents describe it as a fresh selection.
The applicant retired as Chief Typist on 30.9.1991., He

has filed the in3tan§ original application seeking limited
relief that his pay’ be directed to be refixed in the scale
of Rs+1600=-2600 in terms of Rule 228 of IREM uith‘gfféct

from 14,9,1989 when his erstuhile junior was promoted.

4. The applicant has basedihis cleim on the ground
that his junior was promoted and, therefore, he is entitled
to be giveﬁ proforma promotion From:th;‘date on which the
junior, namely, Paul was promoted, i.e, 14.931989. With
this premise, the learned counéel fer ﬁhe applicant,

Mr D. Sarma relies upon the Railway Board's letter
No.E(NG) 63 PMI/92 dated 15/17=-9-1964 (Annexure-A/4), That
letter provides the guidelinee that where the staff who
have lost promotion on account of administrative errors
;ﬁouid on promotion be assigned'correct seniority vis=a~vis
their juniors already promoted irréspective of their date
of promotion and that pay in the higner grade may be fixed
proforma at the stage which the employee would have reached
if he was promoted on time and further that the enhanced
pay may be allowed from the date of actual promotion, but
no arrears on this account,shall be payable as such
incumbent aid nét shoulder fhe duties and responsibilities

of higher'grade posts,
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5. The contention of the respondents in this
respect is that since on the represenﬁation'of the
applicant himself the promotion of M.L. Paul was withheld

-

andﬁdid not at any timé become effective, so much so,

that he was not even spared from the grade of Head Typist
this is not & case which can Fall within the purviey of

the aforesaid guidel;nas:of the Railway Board and, thereFore;
the applicant cannot get any adVantaéé of that ;ircular.
Although Mr D. Sarfma,the learned counsel for the applicant,
emphasised the fact that an order ofppromotioﬁ of Paul

had been issued which means accofding to H§m thét'For all
purposés and pafticulérly for the purpose of tﬁe Railuay
Board's guidelineszhé must be deemed to have béen promoted
resulting in depriving the benefit of promotion to the
ap;licant due to administrative error which entitles the
applicant td claim fixation in thé higher grade on proforma
basie from the date of order by which M, L. paﬁlihis-junior,
was promoted, e are not impressed by that submission for -
the reason that the promotion of Paul had never become
effective and in substance, therefore, he was never ‘promoted,
It is seen from Annexu re-A that there were three posts of
Chief Typists which were to be filled and three names were.

proposed to be considered. The agpplicant does:not dispute

that the persons at serial Nos. 1 and 2, i.e, S.K, Nath,and

-S«K. Dey were senior to him. According to him his name:

should have figured at serial No.3 instead of M.L, Paul.
It i's submitted by Mr D. Sarma that since there was error
. heree o
in including the name of Paul as~a~peauit ef correction of
that error the applicant should be ‘deemed to have been
Ma - B-le Shanma dratst
placed at serlal No.3 in that list. MavBek, , Shermzdraus

our attention to Annexure-A/5 to the original applicatian,

which is the reply sent by the'General Manager(P), N.F.

~ : . Railway;..f.

.



Railway to the applicant in respect of his'grievaéce

made before the Pension Adalat, wherein in para v it has:
been stated that he uas selected in continuation selection
and promoted, The learnad counsel, therefore, submits that
selsction of the applicént on 12,11,1990 vwas not a fresh
selection, but in continuation of the earlier selection.
The sequitur thereof being that the applicant will be
deemed to have been selected only on 12.,11,1990 and for
whatever reason he may not have been seiected~earlier the
fact that the effective date will be 12.11,1990 cannot be
srased, AS stated earlier tha'appncant has described his
selectlon as a supplementary selection, Apart from these
tuo descriptions in para 6 ;giaas been described as a fresh
selection, In this situation inoggl%b datermine.tha nature
of the selection of the applicant, two circumstances whigh
are revealed from the record have to be taken into account,
In the first Piace the initial panel datgd B.5.1989
(Annexure-A) stated that selection was to be held for
three posts and order for promotion of three persons in
pur=uancé théreof was i;sued on 14,9,1989, ‘Annexur®-A,
Thereafter only the promotlcn of MeLe Paul was withhelds
Ial ™ oMb Jiad ”

uhigh impliws that nothing oentaa;y«uas—shounuby—arther ‘
side-thet the first two persons in the list, namely, )
S«K+ Nath and S.K.Dé??ﬁtbe got the promotion under the order
dated 14,9,1989 effeetimaly on the basis of selection held

. for that purpose in the year 1989, Since, therefaore, the
‘promotion of M.L. Paul who uas one of the selected candidates
from that panel was withheld and it was discovered that the
name of the applicant had not been included in the panel
erroneously the applicant will have to be aésumed to have
been mentioned in place of M, L, Paul in.the original

selection list, Now since Paul was junior to the applicant

(=
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andAthe applicant vers to be included in the panel for
selection initially he would have been placed at serial
No.3, Since the promotion of Paul was withheld it will

follou that one of the posts for which selection was held

'in 1989 had remained vacant and that was filled in

ubsequently on 12.11,1990 by promotxng the applicant to
that post. It not bexng the case of the respondents that

the entire panel of three persons and the entire order of
promotion including that of S.K. Nath and S.&, Dey uas
cancelled and a fresh selection was held in 1990 it must
mean that the selection oF the applicant is relatable to

the orzglnal selection made in 198;:M§at for the admlnlstra-
tive error hae would have been included in the panel and
promoted onr4.9.1989 itselfs That in oﬁr vieu being the
position the gquideline in the Railway Board's letter, |

Annexure-A/4, would apply.

6o - The secohd)pertinént fact to be noticed is that

'in the order of promotion.of the applicant dated 12.11.1990,

{
Annexure-A/2, it has been stated that the name of the

applicant ie interpolated at serial No.4 below ML, Paul

in the orlginal panel, It is difficult to understand as

to hou when admlttedly MelL, Paul was Junlor to the applicant
and when his promotlon could not be upheld or effected yet
the gpplicant Qés éssigned asposition below Sim in the
original panel, Uhat seems to haye“baen missed is the fact -
that the applicant had to be ;onsidered in the place of
Padl and not below him, Ngreovar, that has;Cleér reference
to the original panel and thatﬁggggahouf the selection of
the applicant being.dassribed as a fresh selection. Thus
there is a close nexus between the order of promotlon oF
the appllcant with the orlglnal panel and selection from

which he had been kept out due to an admini strative srror,

let—
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In the facs of téis situation the stand of the respondents
- that as no junior was promoted and the applicant was
sélected,only in 1990 doss not sound convincing although
may not be necessarily urong;‘Ue ars, therefore, inclined
to hold that the promotion of the applicant to the post of
éhief Typist by order dated 12.11.1990 ié relatable to

the saléction made on 14,9.,1989 and he should be desmed to
have been promoted alonguith 5.K, Nath and S.K. Dey with
effect from 14,9.1989. The applicant, therefors, will be
entitled to proforma fixation of his pay in the higher
grade, but he will not be aliéibla to get any arrsears on
that account as he did not shoulder the dutiss and \

responsibilitiés of the highsr grade between 14.9.1989
and 12.11,1990,

7o Befors parting with the matter we would like to
mention that although the relief has been sought with
reference té what happened in the year 1989 and the
application has been filed as late as on 6.3.,1994 the claim
_ e k-
of the applicant is not liable to,throun awey on th? grognd.
of bar of limitation., We are inclined to hoid so in view
of the statpment in para 9 of the uritten statement that
rhis appsal was once again examined in detail and the
applicant uas replied on 28.6.1992\that his claim could
not be accepted, Since the appeal was entertained and as
it uas examined in detaile which means on merits the date
of result of that appeal in our view should come'to the
rescus of the applicant to overcome the bar of limitation.
We, thersfore, hold that the application is not barred

by limitation.

L
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8. . - In the result we pass the Fdllouing order:

The respoddents are diréctad to refix the pay of
¢ the applicant in the higher grade dF ﬁhief Typi st pfoforma
at the stage at which he would have resached oq the date of
retiremeat if he Qas promoted uifh effect from 14,9,1989 |
and recalculate hié retiral benefits on that basis and
give him thé benefit ihereof as expeditiously’as possible,
but not‘later than mithiq a period of four months from the
daté of receipt of a cdpy of this order. It is made clear
- that the'abplicant is not entitled to any arrears of pay

on the basis of refixation for the period from 14,9,1989

til1l1 12,11,.,1990,
: N

9, The application is accordingly allowed, NO order

as to costs,

. 4%

( Ge Lo SANGLYIfE ) | . { M. G. CHAUDHARI )
mEmBER (A) - © . VICE=-CHAIRMAN

nkm



