CENTRAL ADMINISTRAT IVE TR IBUNAL
g GUWAHAT I BENCH : GUWAHAT I.5

0.A. No. 49 of 1994

Date of decision Z 5 a5

IR AT TR -l cheerie

_Sri Kanu Prlya Das

-

* PET IT IONER(S )

PR s T orre cea e rewsoe

JEEiwﬁ;K:QBQEE%thtjﬁgﬂnﬂmu . ALVOCATE FOR THE
| ‘ PET IT IONER (S )

‘Union of Indla & Ors._ RES PONDENT (S )

SRR

Sri B.K.Sharma . ADVOCATE FCR THE
| | ' RES PONCENT (S )

THE HOM'ELE JUSTICE SHRI M.G.CHAUDHARI, VICE-CHAIRMAN
THE HC:'BLE SHRI G.L.SANGLYINE, MEMBER (ADMINISTRAT IVE),

1. WhgtﬂGL Reporters of local papers may be allowed 7y3
to see the Judgement?

2, To be referred to the Reporter or not?

3. Whether their Lordships wish to see the fair /ﬂﬁﬁ
copy of the Judgement?
!

4., Whether the Jud~ement is to be circulated to

the other Benches?
'Judgement dellvered by ‘{on'é%é-@hairman.



S

CENTRAL ADMINISTRAT IVE TRIBUNAL -

GUWAHAT I BENCH

Original Application No. 49 of 1994,
‘Date of decision :'This theindday of May, 1995,

The Hon'ble Justice Shri M.G.Chaudhari, Vice-Chairman.
The Hon'ble Shri G.L.Sznglyine, Member’(Administrative).

Shri Kanu Priya Das ' L

Senior Personnel Officer (Mech.)

N. FoRailway, - : .
Maligaon, =~ ° . L

- Guwahati-781011. ‘ © Wesese Applicant

- By Advocate Sri G.K.Bhattacharjee. -
. =Versus=

1.  The Union of India in the Ministry of
Rajlways through the Secretary,

A\ Rail Bhawan,
New Delhi-1,

2i. The Railway Board through the Secretéry;
Rail Bhawan . .
New Delhi-l1,

3. The Secretary (E)
Railway Boardsg
New Delhi-l, -

4, The Union Public Service Commission, -
through the Secretary,
Dholpur House,
New Delhi.

S« - The Chief Vigilance Officer,
N.F.Railway,
Maligaon,
Guwahati-781011.

64 The General Manager (P),
N.F.Railway,
Maligaon,
- Guwahati-781011.

Te Shri A, P..Barua, , . :
Senior Divisional Personnel Officer,
N.F.Railway, o
Lumd ingo
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8. Shri A.K. Baul
Senior D1v151onal Fersonnel Officer,

N.F. Railway, Alipurduar Jn.
Alipurduar‘Jn.

9. Shri Haladhar Das,
Senior Personnel Officer (Welfare)
N.F. Railway,
Maligaon, . *
Guwahati-?BlOll. ‘

10.2 ' Shrl Do oDas’

, Senior Personnel Officer (Construction)

N.Fv Railway,
Maligaon, ' 4
Guwahati-?BlOll. - eeeseeees Respondents.

' By Advocate Sri B.K.Sharma.

CHAUDHARI J (V.C.).

The O.A. was filed by the applicant on 16.3.94.
During the pendency of the épplication the applicant has
already retired from railway service in the month of

February, 1995. | -

I

24 . At the materlal time the applicant was holdlng

the post of Senior Personnel Officer. In the year 1992

he became eligible for being consldered for promotion

to junior scale of the Indian Railway Personnel Service
which is a selection poét.,A Departmental Promotion o
Committee met in the month of July, 1992 (In the written
statement it is described as UPSC). Seven officers
including the applicant were cénéidered by the Selection

Committee for the promotion, While the committee recommend
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51x officers out of whom one was senior to the appllcant
and the remalnlng five were junior to him for appointment
to Grade A junior scale. Amongst them the respondent Nos.77
to 10 are junior to the appllcant. Th; committee however
did not recommend the name of the appllcant for the reason
that a clear integrity certlficate could not be issued in
his favour as a'vigilance.inveétigation against him was

in progress and a decision had been taken to proceed
against him by way of a depart@ental pfoceeding for certaiﬁ
irregularity committed by him while working as Divisional
Personnel Officer at Katihar during the year 1988 for

continulng some ad=hoc promotion beyond permissible limit.

Instead the comm1ttee adopted 'sealed cover' procedure.’

3. A Chargesheet was served_upon the applicant on
9.11,93 for the alleged misconduct. The enquiry carried
in pursuanqé thereof ended in the penalty of censﬁre
being impdsed upon hiﬁ vide order passed by the General
Manager, N.F. Raiiway daFed 3;2.94:'It is thereafter that
the applicant has approached this Tiibunal by the instant
O.A.

a4, " The applicant seeks a direction to the respondents
to opén the 'sealed cover' and to appoint him to the
I.R.P,S, from the date his junior i.e. respondent No. 7

was promotedy with all COnsequentiél benefits. The impositic
of the penalty is however not the subbect matter of the

applicatibnﬁ

S Mr. G.K. Bhattacharjee the learned counsel for

"the appllcant submits that the DPC had acted illegally in
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adobﬁing sealed cover! pfocedure on 14,9.92 on which

daté there Qas no departmehial proceeding pending against
fhe applicant. He therefore submits that the respondents
ought io be directed tb open the 'sealed cover' and if
the?applicant héd been selected then to give him promotion
retrospectively frbm the date on which respondents.No, 7
was promoted together with all consequential benefits.

The learned counsel submits that as this was an irregularit:
reiating to the date .of selection what transpiréd thereafte:
inéluding the punishment aWarded to the épplicant would be
irretevant and cannot be made a‘g:ound to deprive the
applicant of the benefit of prémotion’regrospectively.

Mr. G.K.Bhattacharjee further submits that the only interes
now left for the appliﬁant is to séﬁure the monetary
benefit as he has already retired from seriice and cannot
hope for any other benefits. However according to the
‘learned coanel the monetary benefit will be of great help
to the applicant;in his retiremeﬁt as én the relief being
granted to him his pension maylbelenhénced. Mr. B.K. Sharma
the learned counsel for.the respondents on the other hand
Subhits thét the applicant is not entitled to the relief
'sought by him for tbé.reason that the ;ourse adopted by

the respondents/Departmental Promotion Committee to apply
'sealed cover' procedure cannot be said to be illegal and
the fact that the applicant.has been ﬁeted out the penalty

cannot be ignored.

6.  We have given anxious consideration to the matter
having regard to the fact that the applicant has already

been retired and therefore any ﬁdhetary benefit coming his

l: /,Z’(\/
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way would be of much help to him particularly as the
quantum of penalty awarded is of a minor nature. The
position in”law however does not permit us to grant

him relief for the reasons indicated below.

7 There cannot be any dispute that on the date

on which the selection committee had mef and the date is
stated to be, Is 14Q9.92, the disciplinary proceedings
had not been initiated against the applicant. That was
the stage when only some vigilance investigation was
being carried out and initiation of disciplinary
proceeding was in on, The Chargesheet was issued
subSequenfly. The position in‘the1535pect is now well
established by the decision of the Hon'ble Supreme

Court in the case of Union of India etc. etc. Vs, K.V.
Jankiraman etc. etc. AIR 1991‘SC Page 2010, It has been
laid down that 'sealed cover! procedure could be adopted
only aftervthé date of isguan&e of charge memo which is
the date from which disciplinary proceedings could be
taken to have been initiated. Since in the iﬁstant case
on the date when the DPC met the charge memo had not been
served_ypoﬁ the applicant resort could not %hefefeée be.
‘had izth the 'sealed cover' procedure. Relying on the
order passed by Their Lordships in\paragraph 10 of the
judgement relating to Civil Appeal No. 3018 of 1987

Mr. G.K.Bhattécharjee“submitted tﬁé£ similar course may
be adopted in the instant case as that precisely is the °
relief sought by the applicant. The order of the Hon'ble
Supreme Court relating the Civil Appeal No. 3018/87

contained in paragraph 10 of the report reads as follows
N A .
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"In this case, no charge~-sheet was served on -
the respondent-employee when the DFC met to
consider the respondent's promotion. Yet, thé
sealed cover procedure was adopted. The Tribunal
has rightly directed the authorities to open the
sealed cover and if the respondent'was found fit

~ for promotion by the BPC, to give him the promotion

 from the date his immediate junior ....... was

promoted pursuant to the order dated April, 30;1986.
The Tribunal has also directed the authorities to
grant to the respondent .all the consequential
benefits.” |

.8. The submission of Mr. é.K,Bhattacharjee would
ordinarily be required to be accepted in view of the law
laid down by the Supreme Court as fegards the stage from
whence the 'sealed cover! proqeduré can be appiied and
.in the light of the above quoted order in para 10 of the
judgement as the fa;ts in the igstant case would appear

- to bear similarity with thqsé facts.

9. Mr, B.K.Sharma, the learned~couﬁsél for the
respondents howevér suﬁmitted and, we think with consider-
éble'amount of substance, that although the aforesaid may
be the position yet the\fact that the enquiry ppoceeding |
had resulted in awarding a penalty to the applicant cannot
‘altogethei be ignored while considering the question of

. giving retrospective promotion to the apﬁlicant at this
stage. In thi§ connection the learned'ddunsel submitted
~that the applicant had not approached the Tribunal fof
relief éﬁgzg'after he was not selected in July 1992 and

he dould not therefore make a grievance in that respect

in Mafch 1994, The leagned cognsel also points out that
the applicant had filed a representation after about a

year after his non-selection, on 14.7.93 and that from the _
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memorandum of abpéal Annexure II, it will be seen that

to the knowledge of the applicant the wvigilance investigatio
had been conducted and completed and it was decided to
issue a minor penalty mémorandum to him:T%:;; according

to the learned counsel on the date on thcﬁ the selection
committee had met tﬁe vigilance investigation had effectivel
progressed disclosing a primé facie case of misconduct
against the applicant and thereforg it would not be opon

" to him to ask relief in this application as to the denial

| of selgptidn in July, 1992; The learned counsel also sought
to rely on the aforesaid decision of'fhe Supreme Court

in Jankiraman's case.!

10,/ The observations of Their Lordships ‘in paragraph

~ 8 of the judgement are qequifed to be borne in mind for
the purpoée of appreciating the submission of the.counsel.
That dis¢ussion covers the question No. 2 formulated by
Their Lordship§xin paragraph 2 of the judgement in the

following terms : 2

) "What is the course to be adopted when the employee
is held guilty in such proceedings if the guilt .

~ merits punishment other than that of dismissal ? "

The material observations contained in para 8 of the

judgement are extracted below 3

"In the first instance, the penalty short of
dismissal will vary from reduction in rank to
censure. We are sure that the Tribunal has not
intended that the promotion should be given to
the officer from the original date even when
the penalty imparted is of reduction in rank. |
On principle, for thg same reasons, the officer
cannot be rewarded -by promotion as a matter of
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course even if the penalty is other than that
of the reduction in rank. An employee has no
right to promotion. He has only a right to be
considered for‘promotion.THe promotion to a
post and more so, to a selection post, depends
upon several circumstances. To qualify:for
promotion, the least that is expected of an
employee is to have an unblemished record.
sesssess An employee'fQund guilty of misconduct
cannot be placed on par with the other employees
and his case has to be treated differently .....
eseess The least that is expected of any
administration is that it does no reward an
employee with promotion retrospectively from

a date when for his conduct before that date

he is penalised in praesenti EXITETTRRPPPPPES

A denial of promotion in such dircumstances‘

is not a penalty but a necessary consequence

of his conduct. In fact, while considering an
employee for promotion his whole record has °

to be taken into consideration and if a promotion
committee takes the>penalties:imposed upon the
employee into consideration and denies him the
promotion, such denial is not illegal and
unjustified®, '

-'It is true that it would theréfore be open for a DFC

to take into account. the penalty imposed but that would
relate to prospective"promotion; Eveﬁ so having- regard

to the principle enunciated in the above ruling and
having regard to the facts of thé instant case we think
"that we will be acting mechanically if we apply onlyjfhat
part 6f‘the decision which lays down the correct stage to
apply seaied cover procedure and considef granting
_promotioﬁAthe applicant ret:ospectively'from the date on
which the selection was made with all consequential

benefits. It appears to us that the rule of sealed cover

‘ ) | ‘Contd.... P
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procedure has to be applied rationally in view of

the later decision of the Supreme Court in the case

of Union of India Vs. Kewal Kuma; AIR 1993 SC 1585
wherein'after/formulating the question to be examined

as to whether, the decision to initiate-the dlsczpllnary
proceedings had been taken or steps for criminal
prosecution 1n1t1ated ‘before the date on which the

DPC made the selectlon ? it was also -held that the .
dec151on,would depend on the facts of the case, keeping
in view the .object sought to be achieved by adopting the
sealed cover procedure. Likewise in the case of State _
of Madhya Pradesh and another Vs, Syed Naseem Zahir and
Ors. AIR 1993 SC 1165 directions were given not to open
the sealed covef-reoommendation till the departmental
proceedings were.concluded and it was made clear that

in case the delinquenf was punished. in the proceedings the
the action can be taken in accordance wifh the guidelines

as laid down by the Suprene Court in Jankiraman's case,

1l We therefore-find it difficult to grantArellef

to the appllcant even though the respondents had not

correctly applled the sealed cover procedure at a staqge

,when it @ould not be adoptéd. We are of the opinion that

if only because of that error we are to direct the sealed
cover to be opened and to promote the applicant with

retrospectlve effect with all consequential beneflts

.should he be found to have been selected, we would be

giving rise to an incongruous situation wherein the

. applicantwwho‘heé suffered a,penaity though minor for

his misconduct (which\he'has not disputed) would stand

W Contd..'..P/lo



rewarded with a promdtion which he cannot claim as a
matter of right. We are therefore néfinclined to adopt
thdgourseo '

124 - Mr. G.K. Bhattacharjee drew our attentlon to the
gu1de11nes issued by the Railway Board. These. guidélines
clearly prov1de-that in the event of any penalty beinj
imposed .as a result of dlsc1p11nary proceeding the flndlngs
in the sealed cover shall not be acted upon and the case

for prqmotlon Of‘SUCh Government servant may be considered
- < !

"by ‘the next DPC in the normal course and having regard to

B ~the penalty imposed upon him. That further makes it

b

txd

difficult to make a direction which may bring about an
iﬁconsistent situation.Qithithese'guidelines. The guideline
also make it clear that ‘in case of minor penalty of

censure the promotion méy be coﬁsidered prospectively.

The question of prospectlve promotion does not arise 1n

the instant case as the applicant has already been retired
\
from service. '

In the result, the application is dismissed.

There will be no ordér as to costs.,

.

AT
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‘Member(A) Vice~Chairman



