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~ % i cewtRAL ADWINISTRATIUE TRIBUNAL
< GUJAHATI BENCH :!3 GUJAHATI-5.
0.A. NO. 29/94
TR,
. " . *© DATE OF DECISION _7-9-1995.
Shri Nonojit Chakraborty, . | ) "(PETITIbNER(S)
VEoBaDas_and KE.TARaDey. - | ADVOCATE FOR THE

PETITIONER (S)

VERSUS <

. ", s@ .
Union of India & Ors. : - RESPONDENT (8)
Mr.S.Ali, Sr.C.G.S.C. ' ADVOCATE FOR THE

e - o " RESPONDENT (S)
THE HON'BLE. JUSTICE SHRI M.G.CHAUDHARI, VICE-CHAIRMAN
THE HON'BLE  SHRI G.L.SANGLYINE, MEMBER(ADMN) "

J

1. Whether Reporters of local papers may be alloued to’ N4A

sce the Judgment ? , .
2. To be referred to the Reporter or not 7. . :L-;L
3., uhether their Lordships wish to see the fair copy of - NV

the judgment ?

4. Whether the Judgment is to be c:1rculated to tne other [\
Benches ?. . *

Judgment delivered by Hon'ble V,.ICE~CHAIRMAN
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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENCH

Origiﬁ%l Application No.29/94
Date of Order: This the 7th Day of September 1995,

JUSTICE SHRI M.G.CHAUDHART, VICE-CHAIRMAN
'SHRI G.L.SANGLYINE, MEMBER(ADMN)

Shri Manojit Chakraborty, Son of Sri Sukumar Chakraborty
Resident of Village & P.0.Gakulpur, P.S.Radhakishorepur,

District-~South Tr%pura. '..'Agglicant.

Mr.B,Das_and Mr.I.R,Dey.

1, Ibé Union of Indié,iNéw Delhi(represented -by the
.Secretary to the Government of India, Ministry of
Information & Broadcasting, New Delhi). )

2. The Chief Engifeer(East Zone), All India Radio,
Akashvani Bhavan, 4th Floor, Calcutta-700001.

3. fhe Station Engineer, Television Maihtgnahce Centre,
Purnea, Bihar;

4. The Assistant Station Engineer, All India Radio,
- Tawang. Arunachal Pradesh, -

- By Advocate Mr.$.Ali, Sr.C.G.5.C.

QRDER. -

CHAUDHARI J(VC):

'%. The applicant challenges the order dated 12-3-93
‘passed by the Assistant Station Engineer, All India
Radio; Tawang which reads as‘passed under Rule 19(1)
removing the applicant from service w.e.f, 11-12-92,
According to para 9’of written statement the ofder has

really been passed under Cl.(ii) of Rule 19 of the Central

Civil SerVicés(blaSSification, Control and Appeal)Ru}es
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Tﬁe applicant was working as Engineering Assistant,

"AIR,  when he was{réﬁr}w@i from service. The ground on

N Y 3 . o ’ - -
which his service was terminated is proilonged unauthorised
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- @bsence from duties attracting Rule 11 of CCS(CCA) Rules

1968, The applicant prays that the said order may be
quashed and he may be relnstated with consequentlal

benefits and contlnulty of service,

3 Although several contentions' have been raised

in the application to challenge the legality and corfect-
ness of the order on merits, the learned counsel for the

applicant, Mr.B.Das confined his submission only to the

legal ground: namely that the order is illegal and 1nva11d

since it has been passed by an authorlty who was not

competent tp do so."

‘4, ~ In paragraph 4(xi) of 0.A. the applicant has

contended that as he was appointed by Station Engineer
the Assistant Engineer being subordlggte to the app01n-
ting authorlty could not remove him from serv1ce ,and

it 15 wlthout jurisdiction.

5. " In answer to the above contention it is stated
by the-respohdents invpara 7 of the written statement
that the Assistant Engineer, All';ndia Radio is the
Head of offipe and’controllingfcof%icer in reSpept of
the staff working at that Statiop vide orders issued
by the Directorate General, AIR, New Delhi from time

to time and theStation being the appointing and dis-

' ‘ciplinafy authority in respect of Engineering Assistant -

the Station is competent to take action. They place

reliance upon the office letter No. TWG-l(3)92-S/245-47

~ dated 5-2—93(Annexure J) 1ssued by the Chief Engineer(EZ)

and ‘a Telegram(Annexure K) recelved from the Chief Engirie
(M) AIR and TV,Calcutta dated'23-2—93‘
6. Article 311 of the Constitution of India provides

that no person who is, a member of a ClVll Serv1ce; ‘of

oo — C contam



"of the Union and or an All Ihdia?Service or a Civil
v’ ’Services.of a ?tate or holds a civil psst under the‘

Unién or a State shall ,be dismissed &r removed by an
authority subordinate to that by which he was appointed.
It has therefore to be examined as to whether the
’authority who‘paséed.the impugned order Qas subordinaté

~ to the appointing authority and was not competent to .
pass it as contended by the léarned‘COUnsel of the

applicant,

’

7. At Annexure A is the letter of offer dated
10-11-89 issued by the .office of Station Engineer, Tele- .

vision Mainteanace Céntre, Purnia and signed by Assistant

Enginéer "forwstétion Engineer”. It was addressed to the

‘appliéant and the opening recital reads as follows:

~ ®with reference to your interview in the

office of the GE(EZ), AIR & TV, Calcutta,

’

the Station Engineer; Television, Mainte-

nance, Centre, Purnia is pleased to offer

o~ you a temporary appointment on the above

post on the following terms and conditions
' (emphasis suppliéq)
IT therefore, admits of no doubt that the offer of appoint=-

{ meﬁt was médéz"Station Engineer®,
8. :By order dated 4-12-89(Annexure.8) the applicant
waé'apboiﬁfed to the post of Engineering Assistant (in
pufsuance of the offer of appointment) en probation for a
period of two yearé w.e;f..4-l2589;'This'order was signed
by the Assistant Engineer“for Stéti?n_Engineer”. That
means‘that.the,appoint&gnt wds _made by the Station Engineer
and not by the Assistant Engineer but t@e order was only

fure
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signed by him for and on behalf of :the Station Engineer.

The Station Engineer was thus the ‘appointing éuthority.

. ! \ . ]
9. At Annexure C is the order of general transfers

of Engineering Assistants in the Eastern zone issued by

the office of the Chief Englneer(EZ) AIR and TV, Calcutta

under which-the applicant was traﬁsferred from Jamui to
Tawang. A.referenquto the notes below the order forwarding
the cbpies of theorder to concerned parties for information
and neCéssar§ action may -be usefully made. The note a£
Sk.No.3 shows that it was sent to the Assistant Engiﬁeers

at different Stations ihcluding Jamui which indicates that
Assistant Engineer is different from the engineering head
of fhe Station. The impugned order dated 12-3-93 mentions
at fhe top as "Governmgt of India, All.Indié Radio: Téwang.'
It is not signed by the AssistantvEngineef "for Station
Engineer" like the order of appointment. The order also is
not an order conveying a decision of the Station Engineer
because para 2 of the Srder states that "and whefeas under~
signed is satisfied....." Siﬁ;}ar_phraseology is emplbyed if
‘paragraph 5 whichiéieads "And whereas the undersigned is

’,

satisfiéd......"

10, In order to hold that the Assistant Statlon Engines
who has passed tgé order of removal was competcnt to dof s0
it has to be shown‘by the respondents that the powers of
Station Engineer have been conferred upon him, In that ~#

3 respect it is merely stated that the A551stant Station

Englneer is the head of office and Coﬁtrolllng Gfficer.

That however does not imply that he could also exercise the

powers of appointment and removal exercisable '+

s
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by the Stétion Engineer where employees are appointee by
the Station Engineer. The very fact that the order of

- appointment was issued.by the Station Engineer obviouslywme
'%he';gsistant Station Enéineer even if he may have been |
the head of office and Controlling Officer cogld not
exerc§3e that power. The respondents have not shown that .
such'power was conferred upon the Assistant Engineer at
any time till the impugned order was passed by him.
Annexure J to the written statement is not helpfud in that
reSpect. Tt is a‘copy;of the communication addressed by
the Station Direétor; Tawang‘to the Chief Engineer(EZ)
Calcutta reporting abbut the unauthorised absence of

the applicant and proposing to do away with his service -~
w.e.f. 11-12-92, That also goes to show that the Assistant
Engineer was not authotised orvdirected to issue the
order. We are also uhable to understand the impact of the
copy of the telegram produced at annexure K to the written

statement sent by the Chief Engineer (M), AIR & TV Calcutt

to Akashwani Tawang stating thus:

"Station being appointing and disciplinary

| authority in respect of Engineering Assiet
'they.afe competentttO‘take action in the
matter as per rules(.) This off;ce.takes
serious note of the Statlon unllaterally

. directing Shri Monjit Chakraboxty EA to
report CE(EZ).*®

Even thougﬁ the telegram fefers to the Station as »of
appointing:and disciplinary authority still that is of
no avail as it was subsequent to the issuance of order
of removalrwhile no material is produced to show that

horc—
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the station waslvested'with that gtatus since ﬁrior to the
date of appointment or ever prior to the date of removal.
we fail to undérsténq as to what prevented the respondents.
from producing the relevant material to show that the
statioh was inveéted with the powers as appointing and
disciplinary authority and the_ASéistant Statgon'Engineer
Zould exercise those\powers“or that the Assistant Station
Englneer was invested with the’ powers Wthh otherwise were
exercisable by the Statlon Englneer. The reSpondents have

not denied the averment of “the applicant in para 4.l11. of th

0.A. that the Assistant Engineer is subordinate to the

appointing authority. In the absence therefore of the respon

dents having shown that the Assistant Station Engineer was
competent to exercise the powers of Station Engineer it

must be held that the Assistant Engineer was not competent

A remer k the applicant from service and thus the impugned

order is bad in law being violative of Article 311(1) of

the Gonstitution of India.

'11. For the aforesaid reasons we accept the contention

urged by Mr.B.Das on behalf of the applicant and hold that
the impugned ordér is unconstitutional, illegal and of

no effect it hav1ng been passed without Jurlsdlctlon by an
authorlty who was not competent to remove the appllcant

from service and therefore it cannot be sustalned and must

be quashed.

12, . The'conséquence\of setting aside the order will be

to deem the applicant'to have been continuing in service.
The impugned brder pﬁrported to effect the removal of the
applicant from service rétrOspectiQe from 11512-92. It is

Ve
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not clear as to how the order giving retrospective effect
to the removal could have been passed. However it is not

nécessary to go into that question as ‘that has not been

‘raised before us,

13, .,  In the-result the impugned order dated 12-3-93
passéd by thg Assistant .Station Engineer, AIR Tawang
removing the applicant from Service wee f. 11-12-92 is
quashed, and séf‘aside. The applicant is deemed to havé
been continuing in ser?icé;and wili be entitled to continu

until if so advised the respondents take appropriate steps

to bring the service to an end. The incidental and

consequential questions as mey arise shall be decided by

the respondents in accordance With‘the law;'ReSpondents
are directed to allow the appllcant to resume duty 1mmed1a

tely. The 0.A, is allowed No order as to costs.

M ' : . ‘
'-1\/'/’ WM -
y (MG .CHAUDHART )
. 3 VICE~CHAIRNMAN

(G.L.SANGLY
MEMBER { ADMN



