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CENTRAL ADMINISTRATIVE TRIBUNAL
GUWAHATI BENbH

S

“Original Application No,211/1994 with.o.A.zo5/lgg4,
Date of Admiésion: Thls the 1O0th Day of November 1994,
oy Justice Sh11 M, G, Chaudhari, Vlce-bhalrman

Shri G.L.Snaglylne, meber(Admlnlstratlve)»

Shri Dhirendra Kumar Das,
Staff No,'93115, presently
working as Telecom District Englneer,

Sllchar. ' g ... . Applicsnt.
Versus-
Union of India. & Ors. , ... Respondents,

Mr.B,K,Sharms with Mc,P,K,Tiwari  Advocate for

~and Mr.BMehta, . Applicant.
| S Allf br.C G.S. b. | Advocate for
| g - _ Respondents.,
e ( For a,oéww/w‘@ S
| ORDER, /o

 Heard learned counsel for the applicant as well

as the learned Sr.counsel for the respondents at length.

L 1)

The’applic?nt was arrested 6n 6-10-1994 at Silchsr in
connectiod with a case registered and being investigated -
o by the CBI for offences under the Prevention of Gorrup-
| tion Act 1988.1Ch 7-10-94 ‘he ‘was produced befofe the
Ghief Judicial Nbgist;ate'Silchar and was remanded to
the Police, custody for four days. His application-for
bail waé:rejected. On 8-10-94 the applicant was again
proddced before the CJM Silchsr and on a request madé
by the investigating Officer he was remanded to judiciél
custody to enable the CBI to produce him before the
Special Judge, Assam at Guwahati who wés exercising
'jﬁrisdicti@n'undér the Prevention of cérruption Act.,
.The applicant was produced before the Special Judée st
Guwahati on lO—lO-Qﬁ. The learned Special Judge by
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order dated 10-10-94 in RC,7(A)/91-SIC released the

applicant on bail and after-the applicant farnished

the bail he was released from custody. Thus from the

time 0f his arrest on 6-10-94 the applicsnt had been

detained in custody till 10-10-94,

The Assistant Diréctor.Generél(Vigilence) écting
under sub Rule”lo(l)fs) read with clause (a) of sub
Rule 2 of the GG and A Rules 1965 passed the impugned’
order dated 21-~10-94 su5pending %he applicant from the
daté of detention i.e.6-10-94 3s the period of detention

exceeded 48 hours. That order is the subject matter of

challenge in O,A, '211/94,

'By wéy of cénseduentiél order the Assistant
Director, Télecom, Guwahati‘passed an order on 26-10-94
directing the applicant tB hand over ‘the charge as TDE,
Silchak to Sr.SDE/HRD/O/O the TDE, Silchar.mentioned

.in the order with immediate e%fect. That ha2s been

" challenged in O.A, No.205/94, One of us sitting singly

(uhaudhafi V.G) granted Ad-interim stay of the said .
order on 28-;0-94 as it.appeared prima facie that the
said order was passed without'sérving the order of
suspension'on:the applicant and noticeowas directed to
fhe réSpondénts to show cause against continuance. of
that order, Since the order of susbension itself has
now been challenged that apblicétiOn is also heard along
with O.A, 211/94 on the,ques{ion of continuance of stay
by us'iﬁ Division Bench, Mr,Ali learned counsel for
the respondents, pra&s for‘vacating that order,

! " Mr.Sharma, the learned counsel for the applicant
has urged firstly, that the detention of the applicant
cannbt be regarded as of 48.hours duration and therefore,
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| the authorlty concerned has misapplied the provisions

of Rule lO of the LC & A Rules 1965, His contention is
that the order passed by the learned Chief Judicial |

nglstrate on 8-lO~94 and the order passed by the leerned

| Specral Judge on 10-10-94 show that the learned CJM had
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no Jurlsdlctlon_to remand the appllcant to custody as-
'that jurisdiction is exclu51vely vested in the Special

Judge under the ' Prevention of Corruptlon Act before

“whom the spplicant was produced on 10-10-94, Thus accor-

ding to the learned counsel the detention for the period
after 24 hOurs afﬁer the arrest on 6-10-94 and till his
productlon before the learned SpeC1al Judge w1th the
further exclu51on of the time taken for br1n01ng him

from Sllchar to Guwahatl, amounted to applicantis 1llega1
detentlon and that could not be taken into accOunt for
the purpose of computlng the perlod of 48 hours for the
purpose of Rule 10 and therefore ‘the order of suspen-
510n is 1l1egal In this connectlon the 1e%rned counsel
for the reSpondents, M, 5 All submltted that such questior
neither can be. determlned by the departmental authority
nor thls Trlbunal has Jurlsdlctlon to go 1nco that quectlc
According to hlm it was Open to the appllcent to have
moved the apeliesnt the competent Gourt for declarlng
that part of detentlon illegal but that neither can be
urg%d nor done by the Tribunal.

%he'fact that the total period of custody of

the applicant i.e. from 6-10~94 till 10-10-94 would

exceed 48 hours cannot be disputed, That being the

| position Rule 10 is attracted and the applicant is

deemed to have been placed.under suspension w,e.f. the

date of his’detention in custody, that is 61094, The

1mougned order of suspenslon merely qi

ves affapt .
R 2 ect
ule and nothlno further W3as requ1red | i this

to be done hy
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the'said authority. However, the nature of detention
coqtemplatéd:under Rule 10 needs to be examined,
Whether the detentlon for any part of the deuentlon
period was-.illegal and such period can be taken “into
accbunt for fhe‘purpose‘of determining the period of
48 hours under Rule 10  or not ié an important question
of law that requires detailed consideratiOn; For thaf
teason the applications Cah be admitted., Prima facie
the suthority cencernéd acting urder the GCA Rules
has to look to the factum of detebiion and its duration
‘and eass»ﬁhe order of suspension)fermally if at all\an
order is passed, for otherwise by viftuelof the deeming
prevision of Rule lO‘it autdmatically takes effect.
Yet-the above mentioned aspect does call for serutiny,
Nk{shafma next submitted tﬁat the order of
suspensien'ber~se is bad in laﬁ as it‘has been given '
retTOSpectlve effect although between 6-20-94 and
21=10~94, the appllcant was actually worklng in the
post of TDE, This'submissiOn'does not appeal to us as
Rule.loiiself contemplates refrospective deeming of the
’suspension and in any case the order.cannot be held +b
_'be bad from the date on which it was passed for subsequent
perlod It is therefore, futile to embark upon an hair
splltlng exercise over this question.a! ko bﬂ*W“th*w/ﬁw7ﬂ
Having regard to the language of Rule 10 we find
ho merit in the.thlrd.subm1531on of Mr,Sharme that the
order of su5pensioﬁ is mechnically passed without appli-
eation-of mind and is -malafide aimed 3t victimising the
appllcant as hlS rever51on had been stayeduby this
Tribunal earller and that was not to the §3§§§L§3 the

respondents., He has gone to the length of making s
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seiious allegation: that the respondents managed to
gét the épplipant arrested snd ﬁgve then suspended him.
The fact that éffences havevbeen registered againét the
appiicant by the CBI and the investigation‘is i9 progress
and having regard to: clear provisions of Rule-lo the
order of suspénsibn cannot be attacked oh\the atoresaid
grounds in any event at this stage.

We are not therefore‘pepsbaded»to admit the
applicatioéiigh_the §ubmissi0ns urged by the counsel on‘

AN

merits but we are $O persuadedﬂin order to settle the

T
legal position, However since the application is admitted

- all the contentions raised before us touching the merits

are left open to be agitated at the final hearing.

‘Since we are not prims facie satisfied that

either the order of suspension or the consecquenti®l order

* of handing over charge is bad in law, there does not

arise any-question~Qf grahting interim relief even though
the application may have been'anitted for the reasons

indicated above.. It is not possible in the circumstances

to stay the operation of the suspension order. That would

be contrary to law, The question of quashing it adone

can be considered at the final hearing. It will also

be futile to stay iésQOperation even assuming for the
sake of argumént that;po the extent retropectiveléffeot'
#s given it may not be valid because the respondents can
alwéys‘ pass a fresh order. We hasten to add that we
do;notzgdld at this stage.’The conséqueﬁtial order of
handing over charge also cannot be stayed in the face"

of the order of suspension. We are qoﬁ therefore inclined

either to continue the Ad-interim order in O.A.No.205/94

contd/=
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orlto granf‘any other interimhorder_in either of the

epplications.
éven rhough we are simply'eomitting the appli-
catiohs.at.ﬁhis stage, we have given elaborate reasons
‘above, in.tﬁe light of‘sdB rule 5(a) of Rule 10 of the
CG and A _Ruies?1965. That enables the authority (competént
to do so) to~modify»or revoke a deemed suspension order,
HeVing regar& to. fﬁe'questions including the question of
law 1nvolved in the matter we are inclined pending the

final hearlng of the appllcatlons to dlrect the A551stant

- Director General Vlgllance (reSpondent No.2) to consider

whether the order of suSpen51on may -be revoked having -
‘regard to the fOllOWlng c1rcumstances.~ .
(a) . Whether(in “his oplnlon) the period of

o detention of the applicant amounts to 48

s hours Or more having regard to the contention
of the applicant that part of it wes illegal.

\
i

(b)j ‘Whether the order having operated retrospecti
o}}'velv ought to be wmcessarlly continued in
the context of offences registered agsinst
Qothe appllcant and for-whlch he was arrested
'partlcularly as the detention of the appli-
“cant did not arlse An connectlon withcany-l-
ofﬁence commltted;durrng the course of die~‘
- charging of}his outieSf |
(c) © The gravity}of the offence or involvment of
moral turpitude can be tagen into account
‘oolnyfter the criminal case 1s decided and

- that may not be presumed at this stage.

confd/-
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(d) The order of suspension did not arise out.

of any disciblinary proceeding.
(e) ' The overall gircﬁmstancév and conduct of the
applicant in discharge of his duties till

his suspension,

(£) It is stated by Mr,Sharms that if the order
" of sUSpension'would be revoked formally then
the applicant will_immediately proceed'on "
' : 11eave and. that may help’him évoid the stigma
of suspension for the tihe béing.WZ leave it
} to the respondent No,2 to consider this
"éépect also,

The decision is left entirely to the discretion of
the reSpondént No.2 whether to revoke the suspension

q;def or continue it after taking into account the

‘aforesaid circumstances. The decision will be taken solely

by the respondent No.2 and no enquiry is contemplated.

-The respondent No.2 may inform the applicant as to

whether the order of suspension is continued or revoked.

‘It is desirable that the respondent No.2 indicates in

brief his views on the aforesaid points if he would be

inclined to continue the order of suspension, We expect

the respondent No.2 -to. comply with the exercise directed
apove within:four weeks from the feceipt of the copy
of this ordef. The conclusion shall bechhveyed to

this Tribunal through the learned C.G.S.C. The decision
taken shall be without prejudice to the rights and
contentions of the parties at the final hearing of the

applications. No interim order is passed. Consequently

the order of suspension as also the order directing

contd/=-
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handing over:the charge rema;nsundisturbed,—MW¢QL V“T”D*"
Liberty to the applicant to apply for interim
rellef if occasion arised after the respondent No.2
considers and decides the questlon under Rule 10(5) (a)
of the UGA Rules 1965 as directed- above. However such

application to betmoved‘dniy after 48 hours advance

notice to the counsel for the respondents. .

| " Accordingly both the applications are admitted.

_ I§sue'notice to the respondents. 12 weeks for written

statement, Both’the applications'adjcurned to 9-?41995

Ad-lnterlm order dated 28-10-94 in O.A .205/94 is hereby

N

vacated

Gopy of ‘this order be supplied to the counsel
for the parties and also be forwarded to the respondent

No,?2,

(G.L.SANGLYINE) (M. G.CHAUDHART )

MEMBER (ADMINISTRATIVE ) S VICE-CHATRMAN



