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CENTRAL ADMINISTRAT IVE TR IBUNAL
~ GUWAHATI BENCH

Original Application No. 208 of 1994

. with S _
Original Application’No. 209 of 1994
and 7 '
Original Application No. 210 of 1994

Date of decisién : This the A/h day of May, 1995.

-

The Hon'ble Justice Shri M.G.Chaudhari, Vice-Chairman,

‘The Hon'ble Shri G.L.Sanglyine, Member (Administrative).

Q.A. No. 208/94

Shri Sunil Kumar Modak
Son of late Harendra Lal Modak

© Village-Mohanpur

P.,S. Sidhai,
Dist., West Tripura . ssceeses Applicant

O.A. No. 209/94

Shri Sudhan Chandra Bhadra,

Son of Kalachand Bhadra

Village-Shibnagar

P,S. Bishalgarh : '
District-West Tripura ~ esessses Applicant

O.A, No. 210/94 -

Shri Biswajit Chakraborty

Son of late Dulal Chandra Chakraborty

Madhya Badharghat,

P.S. West Agartala, : ,
Dist, West Tripura edese.s0 Applicant

| By Advocate Sri 8. Talapatra,

, =\VerSUSe
1, The Union of India (service through the

Secretary, Ministry of Information &:
Broadcastlng, New Delhi).
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2., The Director General,
: Doordarshan,
- Mandi House : Copernicus Marg,
New Delhl-lIO 001

3. The Station Director -.
Doordarshan Kendra : Agartaila,
“Tripura :
' sese.+... Respondents

-

By Advocate Sri S. Ali, 8r. C.G.S.C.

"CHALD'HARu (VOCO)

These three Original Applications can be
conveniently disposed of by'a common order as simila; '

reliefs are sclaited.

i

Facts in O,A. 208/94.

The appllcant was emp10yed as Securlty Guard -
.at DDK, Agartala under Central Government Service
Group D' Non-gazetted in the scale of pay of k. 750 = 940/~
on 25.,8.1992. His name had been spénsored by the
Employment Exchange'and he was duly selected after
interview. The conditions ofvsérvice stipulated
pfobatipn for a period of two years. The applicant -+
completed that period on 26.8.94. However instead of
‘confirming him in fhe post the regpondents No. 3 issged“
an order of fermination qf.his service bearing No.AGT/
DDK/1(6)/94-S dated 30.9.94 to be effective on expiry
of_é period of one month. That order was ﬁassed in
pursuance'of sub—rule (1) of Rule 5 of the Central
_C1v1l Serv1ces(Temporary Serv1ces) Rules 1965, The

same is challenged in this Origlnal‘Applicatlon. The

L - C;ntd...P/a
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applicant prays that the said @rdar-ggsbézqhashéd.and
; i

he be directed to0 be reinstated and confirm-in the

post of security guard. The Original Application was

filed on 31.10.94.

 Facts in O.A. 209/94.

( ' ' o)™ ‘3
The applicant was-employed as security guard at D

ﬁnder the Central Services Group D non-g?zetted post

in the scale of pay k. 750-940 with effedt from 18.9.92,
His name had beeﬁ sponsored by the Employment Exchange and
he was'duly selected at the interview. The conditions

of service prescribed ;er a brobatioﬁ period of two
years. The appllcant completed the said period on 19,9,.94,
However instead of he zz;;ng confirmed thereafter the
Respondent No. 3 terminated his service in pursuance of
Sub rule (1) of Rule 5 of the CCS (Temporary Services)
Rules, 1965 by order No. AGT/DDK/1(6)/94-95 dated 30.9.94
with effect from expiry of the period of one month from
the date of ser&ice of the order. The said order is
| chéllen?éd in this O.A. The applicant prays that the
same may be quashed and the respondents may be directed
to reinstate and confirm him in the post of security

guard. Jhe O W Al om Ar-100 Y

Eacts in O.A. 210/94. - '

The applicant was employed as Khalasi at DDK
Agartala under Central Services Group D non-gazetted post
in the séale'of Bse' 775=1025 with effect from 25.8;1992.
The ﬁame of the applicant had been sponsored by the
Embloyment Exchange and he was duly selected for the said

- Contd...P/4
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appointment. The conditions of service prescribed the
prébation period of two years which the applicant
compléted on 26.8.94. However instead of confirming him
the Respondent No. 3 passed an order terminating his
service under Sub rule (l) of Rule 5 of CCS(Temporary
Services) Rules 1965 bearing No. AGT/DDK/1(6)/94-S/3766
dated 30.9.94, The said order is challenged in this
Original application, The‘appliCant prayes that the said
order t= be quashed and the respondents may be directed
to reinstate and cinfirm him in the post of Khalasi
 ,permanently in the'scale of Bs. 775=-1025. The Orig;?al
Application was filed on 31.10,94.

Reasons (Common to all O;A.s);

The appointhent"‘of the applicants was not in
pufsuance of their own appllcatlons. Thedr names were
sponsored by the Emp10yment Exchange in-: pursuance of
requ151tion made by the Doordarshan Kendra to the Employ-
ment Exchange for that purpose. The applicants were
thereafter called for the interview and were duly
seletted. After~théy were foﬁnd Suitable, offer of
appointment was made to them. The terms of offer were
~ same in respect of all .the three appllcants The material
clauses of the letter of offer:m6§Las follows :°

"With reference to your seleétion by the interview

dated $eertececcecees you are offered the temporary

POSt ¢evtteeeses.. ON the following terms and
'condltlons.

.
.
l. @000 0000000000000 e
. ;-
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iie  Your appointment is pprel& on tempprary
capacity anduntil further orders.

“iii.  Your services are terminable on one month's
notice from either side in accordance with the
CCS(Temporary Services) Rules1l965, without
as5igning any I'eaSONS seveeereoeececnnnoanes

‘ive  You will be on prohation for a period of
(two) years which period may be extended or
curtailed at the discretion of the competent
authority. -

v /

V. .00.0-000-.-.0.010.
to |
- xiis.

- xiii.  You will be required to produce the follow1ng
certificates in original :-
a) Degree/Diploma/Certificatesof Educational
‘ - qualification and other technical qualifications,

'b) ' Certificate of age.

c) €0 6000000000020 000e

2__ .-
xlv.' ® 0 0 00 0000t s 0000000

The offer was accepted and the applicants were app01nted

and completed the probationary perlod

2  These terms and conditions have'to be read
aitogether. The clauses.(ii) and (111) have to be read

with clause iv. Clauseiv contemplated that on the completlon'
of the probatlonfgi%her the perlod may be extended unless
the prescribed period wés curtailed earlier, Since the
period of the probation of fhe applicants was not curtailed -
: the.competent’authoriey had either t6 issue confirmation

order or terminate the Services forthwith o% to extend the

Contd..P/6
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period. Although that was within the discretion of

the: competent authority tﬁgfrﬁggkgo be exeicisedland
exercised diligently}by him by plécing the matter before
the Departmentsl Committee or in such manner as may have
been presﬁribed by the rule$ Such exercise was not done
and the appiicants continued in the service beyond the
proﬁationary period. Though that céntinuation cqpld be only
as probationérs their services cSuld\not be terminated
without a valid reason‘and without considéfing their

cases for confirmation or for extension of the piobationary
period: It is also'not the case of the respondents that
the services were terminated for unsatisfactory performance

during the probationary period.

y
3. - The respondents haveistated'in the writtén statement:
that the reason for passiné the order of termination in’
regard to the applicant (in C.A. 208/94) was that on
some 6omplaint having been received by fhe birector

: . . N
General, Doordarshan in October 1992 from the Kendra

‘and after examining all the facts ‘and rule position it

was found that the applicant was not eligible for
Government Service(and his appoinfment‘for tﬁe post of
Security Guard was irieguiar as per the provisions of

the Recruitment Ruleg in asmuch as his assessment in the
Army DiScharge.Certificate was only ' Good! whereas it

was reduired to be 'Wery Good! hehce'%hé notice of
termination was {ssued.SAs regards the applicant (in

0:A%t 209/94) it is their explanastion that during the |
course of examination of the facts by the Director General

it was found that the applicant was overaged by one year

Contd...P/7
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at the time'of his selection and thus his appointment was

irregular hence notice of termination was issé&d.
.\ B a

4, Ag regards the applicant (in O.A. 210/94) it is the
explanation of the respondents'that the Director General
‘'on scrutiny hed found thatthe appointment of applicant

was irregular beceqse at the time of selection he was
underage by 4 months hence notice of termination was

issued.

5. - Thus in all the three cases the respondents seek to
justify their action- of issuing the notices of termination
of service in exercise of powers undei CCS(Temporary Sefvices)

. p “
Rules on the ground of irregularity in the selection. !

6. Mr. Talapatra the learned counsel for the applicants
suﬁmits that the aforesaid reason given by the respondents
is untehable and therefore the impugned orders are not
valid. He has drawn our attention to the Recruitment Rules
and has placed reliance upon the decision of the Calcutta
High Court in Mira Bagchi and arother Vs. Gobinda Chandra
Pal & Ors. 1992 (1) SIR (Cal) P 477 and on the short note
sppearing in (1988) 8 ATC 710 on the decision of the Bombay
Bench of Central Administretive Tribunal in the case of
VijayaVenkatesh Pai Vs. U.O.I. & Ors. in support of his
Vsubmiéeiop.'

7.,; The copy of the extract of Appendix II of Doordarehan
Manual Vol, III - Administration,vAceounte<and Programmes

provi&es as regards Establishment thters as follows : -

"9. Age requirements.

(i) Crucial ddte :.The crucial date of determining
the age limit may be indicated in the advertisement

notifying vacancies or in the requisitions sent
to Employment Exchanges., Before call letters are

“
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sent to the candidates for interview/test it
should be ensured that they fulfill the conditions
of age. ' '

© Age relaxations ¢

(b) Retrenched Central Govt. Period of service in’

employees _ Central Govt. plus
three years.

The table showing the requirements to be fulfilled for appointment
t0 the posts under consideration reflects following position :

TABLE -1

Age limit for Educational and other Period

_Name of post
direct recruits qualifications requ- of proba-
ired for direct tion if
recruits any
2 7 8 10
Security 35 years l.Ex.Serviceman who has put 5 Jears
‘Guard ' in not less than 3 years of Y *

service in the Armed Forces
& who has got 'very good'
‘character assessment in his
Army Discharge Certificate.
OR Ex=Police personnel who
has put in not less that 3
years of service in the
Central or State Police

. Forces & who has got 'Very
Good' character assessment.

N.B.' The crucial date for deterﬁining age limit shall be the last
date upto which the Employment Exchange are asked to submit

names.
TABLE = II
Name of the Qualifications etc. for Period of probation
post ' direct recruitment/ - -
Age limit Educational &

other quali-

fications

required

2 9 10 11

Khalashi Below 25 yrs. - Good Physique Six months

2

et
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8. The applicant in 0.A. 208/94 is Exeserviceman

~ holding Army Discharge certificates. The respondents have
proéeeded;bn the basis that as the character assessment

ogrggplicant ia—GrAr—26879ﬁ in the Army discharge certifi-
cate is only 'Good! and not 'Very Good' he does not fulfill
the prescribed qualification (see col. 8 of Table I above). *
Whether this condition is to be strictly observed or can ~
be relaxed is the question., Since the qualifications have
been prescribed as part of the recrﬁitment rules it is
undoubtedly difficul§ to hold that ordinarily theée can

be departed from. Ygt where it is found as in these cases
that there has not been strict compliance with the
prescribed requirements the appointment would at the
highést be irregular as is also the case of the réSpondents
in the instant cases and not neceséarily illegal. That
Squarely raises the questionuas to whether the irregularity
has been the result of any cenduct on the part of the
applicants or it has occured due to lapse or mistake on
the part of the respondénts. In the instant~cases.the

ltapse was entirely on the part of the respondents as we
shall presently demonstrate. That certainly entitles the

applicants to invoke the Tribunal's Equity Jurisdiction.

9. °  The reasons for which we are inclinéd to take

the above view are as follows ¢

i) When the posts of Security Guards were to be
filled in it is presumed that the concerned
authorities of the respondents had notified
the Employment Exchangé to sponsor the names

. of candddates fulfilling the conditions of
| eligibility as per the Doordarshan Manual.

Contd..P/10
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The fact that eventhough the applicantcin
the first case did not hold the 'Very Good!
assessment still he was called for interview
leads to the inference that the concerned
officer of the respondents had not indicated -
that qualification as essential to the
Employment Exchange or that even with the
assessment 'Good! the applicant was considered
“suitable to be called for the interview.!

iis! The same is the position as regards age
requirement which is the facig relating to .-
the applicants in the other two cases,

iiiJ/ The call letters for interview required the

’ applicants to appear alongwith all relevant
certificates/documents in original. The fact
that applicants were selected after the
interview implies that they had produced
the relevant certificates. The condition of
recruitment that the person concerned should
have 'Very Good' assessment must be presumed
to be known to the-.interviewing/selecting
authority. If the applicant (in the first
‘case) had not produced the character assess-
ment certificate he would not have been -
selected and if he had produced the certifi-
cate with the remark 'Good' it has to be
presumed that that was considered sufficient
compliance with the rule of eligibility. It

. was open to the concerned authority to reject

the names of the applicant but instead he
was selected.

iv.  Similar would be the position as regards
' a@ge.requirement relating to the applicants
in the other two cases.

Contd...P/11
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vi,

vii,

The next stage was when.the letter of offer
was issued. As already noted under column
xiii theréof,the applicants were required

to produce the certificates mentioned therein
in" the original, It is not the case of the
respondents that these were not produced,

- It is however pertinent to note that the

certificates required to be produced do not
mention the Discharge Certificate with the
remark *Very Good!'.

 The applicants were allowed to complete

their respective probationary periods. The
authorities did' not"at any time treat the
appointments as irregular.

It is stated that on some complaint thethe
Director General the records were scrutinised

~and the irregular;ty in the appointments
" was found. It is however not stated as to

what was the nature of the complalnt or

whether it was directed against the applicants

and whether any fault was found-on the part
of the recruiting officers themselves,

The picture therefore that emergés is that the applicants
were not in any manner reSponsiblevin bringing about their
appointment in.-an irregular manner but it was the result
of lapses /mistakes on the part of recrultlng offlcepgln
not verifying whether the. required qualifications were
fulfilled or not in the case of the applicants. The .
conditions of rectuitment were ‘never made known to the
applicants. Oﬁ the other hands the’eﬁﬁiéerstof the
respondents are presumed to know them. The applicants
were-obviously found by the Employment Exchange to be

eligible to be sponsored as per the requisition of the

Contd...P/12
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respondents. The respondents called the applicants for
interview and found them suitable to be’appointed. The

officers will.bé presuméd to have verified the certificates

’ produced and to have found them in order and suff1c1ent.

6lause 9 of the Manual (quoted above) itself contemplates
that the determining age limit has to be 1nd1cated in the
requ151t10ns sent to Employment Exchange. The same would be
expected as regards other eligibility requ1rements. The
respondents tﬁus cannot escape the blame for exposing the
app01ntments to unjust termlnatlon. The respondents are
clparly estopped from going back ‘upon what they did and
make‘the applicants suffer. That would be opposed to
@wineépiewof justice, equity and good conscience. There are
also no circumstances to deny the applicants relief on
equitable gréunds. It is not the caée of the respondents
that their performance during the probatlonary period was
unsatlsfactory or that thelr service record was not clean

or they were 1nvolved in any ubbecoming conduct. That shows

that even if they did not fulfil the desirable qualifications

- they have not been ‘found deficient in any manner or

unsuitable to discharge their duties as Security Guards/
Khalashi. The thinﬁé;§g of demarcation between the assessment
as'Godd'and’Very Good'iargely depends upon the subjective |
as well as objective approach of the offlcer concerned.

That would not be asig;;Fcrlterla to determine the suitabi-
lity of the applicants (in the Ist case) t6 perform the job
satisfactorily. The presence of the applicant is not .

therefore likely'to.reSult in undeserving employees- being

foisted upon the respondents. After_all with the assessment

- Contd...P/13
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on the ground of being overaged.

given as @dod.the Army Authority has also made the

remark that applicant was fit to be promoted. Such
situation caé be reconciled withjthé object behind

the éualificapions as ére~prescribed. Emphasis clearly
appears to be on suitability and\therefore we'ére inclined
to hold in the facts and circumstances of this case that

the irrugalirity is:not of such a degree as can justify

the termination of service of the applicant, Similar

would be the position in respect of the other two applicants

on account of the age factor. '

P

10! ~ According t6 the respondents the applicart

in 0.A. 209/94 was £ ound to be overaged by one year at

the time of his' selection. As notéd earlier the prescribed
age is 35 yeadrs. That is arrived-at after deducting the
pefiod o}'Army Service from actual age. His date of birth
is 3.2,1948. The period he spent on duty.with Army is

8 year; 72'da§s. That is why he is stated to be ineligible
as he was past the age limit of ‘35 years. As already
discussed, since the applicant Had'diséldsed his date of
birth and the period spent on Army Duty and-had produced -
the Certificates on the points the authorities of the
respondents cannot be said to have been uﬁaware'of t he

requirement as well as the details appéaping on the

" certificates and yet they had considered the applicant

fit. That estops them from disqualifyigg the applicant

11, © - Mr. Talapatra submitted that the réspondents

in any event ought tohave given relaxation in terms of

L4
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Clause 9 of the Manual. We however find that fhat:

provision applies to retrenched personnel and cannot =

be applicd le to the applicant (in O.A. 209/94) as he

is not a retrenched person.

12, 1 Now in so far as the applicant in 0.A. 210/94

is concerned what is to be noted is’that’the rules do .

not érescribe any minimum age. (See Table II above).

It only pfescribeg*that the person should be below

25 years of age. His date of birth is 13.12.1974. He

was selected on 9.7.92 and appointed with effect from
25,8.92. These facts\were within the knowledge of
recruiting officers. Even so accordiné to the respondents
‘his appointment was later on found to be‘irregular as

his age was 17 years 8 months at the time of entry into

the service anq thus he was underage. It 'is however not
explained as to what was considered to be the minimum age
required but It can be implied froﬁ‘the written statement
that it is takeﬁ'as’lB years. That however is not so
prescribed under the recruitmént rules. The rational

way therefore ﬁould be to fake the age at: which fhe applicant
was registered with the Employment Exchénge and admittedly ‘
he was so-registered much prior to the-date of.selection.
Evén therefore he'may have‘completed'the age of 18 years he
cannot be held to be disqualified.for the appointment.

We draw support to thiS'viewffnunthe.decision of the

’

Contd....P/15
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~ Calcutta High Court in Mira Bagchi's case (supra). In

that case a Notification of the Govt. of West Bengal
relating to determinatiog of seniority of typists in
Bducation Department who were emg;0yed in Govt. Service
befpfe attaining 18 years of age was impugned. Their
hordships of the High Court were pleased to declare the
notification/order to be legi} and valid+Tn the course of

diséussion it was observed as follows ¢

"As we see it, appointment of a person below the

age of 18 is not illegal. Réference in this connection
may be made to the relevant provisions of the

Indian Contract Act which makes it unmistakably -

clear that appointment of a minor as an agent is
Perfectly 183aliie e eernnnesleeennnrennnneenns,

We have not been able to find anything in the

v %zﬁﬁgzﬁ‘lqw'under which it can be ruled that
appointment of a servant below the age of 18 is
illegal .;.....'C....‘..‘...O;‘.O..‘.\. ........ * ¢ &

Our attention has been drawn to the Notificationn
No. 645 Mis. dated 2lst May, 1941 labelled as "Rules *
~ for recru1tment of typists in the secretariat and
in certain other Government offlces", wherein it
‘has ,been prov1ded that a person 1n order to be
qualified for the appointment as typlst "must be
less than 25 years". There is no minimum age limit
+ in that Notlflcatlon and that being so, it cannot
"be urged with any amount of plau51b111ty that the
app01ntment of any person below 18 would have been
contrary to this Notificationror otherwise illegal."”

13J ' Thus we hold that the- grounds onfwhlch appointment
of applicants in O.A. 209/94 and 210/94 was helo irregular
are not tenable and consequently the impugned orderscannot

be sustained., We also hold that the appointment of applicant

Contd.....P/16
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in O/A. 208/94 also-eaennct be terminated for the reasons
already discussed. We hold that the respondents are

estopped by their conduct from doiné SOs 7

In a similar situation the Bombay Bench of CAT
in VijaQa ?ai's case (Supra); where the fact that the
applicant.was above prescribgd_agellimit,and who had
been appointed and had serVed for more than one year and
six months whereafter the misfake‘was‘detected and her
services were sought to be terminétedp'it was held that in -
view of the fact that she was allowed to appear in the
competitive examination and '‘was aiso allowed to join
- duty after her application had been scrutinized, it was
not permissible for the Government to terminate her
service on the ground of her being over age and that the
declaration given.by heg that she had read eligibility
conditions and was satiSfying them did not operate
égaihst her as lapse lay equally on the ﬁart of the
Commission and the Department and as the chances of
applicant seeking alternative'empIOyment had become dim,
the applicantts cla}m for continuance in service was

justified in equity. Consequently the termination order

/
was quashed.

We are thus well supported in our view which
we are inciined to taKe in these matters. Here also
applicants iﬁ first two cases have stated that they have
now becomevage barred to get any other employment. In our
view the totality of the circumstances amply justifizA

' granting relief to the applicants in equity.

Contd...P/17
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15, Apart from all the eligibility conditions not
appearing to have been intimated to the Employment Exchange
or to the applicants we also see no justificafion for

penalising the applicants mare so because tﬁey are not |

- found otherwise unsuitable to continue in the service and

éonsequently no prejudice is likely to be‘caused to the

respondents by their continuation.

—

16. It appears that the Director General had not been

apprised of all the relevant detalls in respect of these

: appllcants when he scrutlnlzed the matter and took the

view that the appointments were 1:regular.

17. In the light of the foregoing discussion we =

pass the following order 3 - .

~

Order on Q.A, 208/94.

i, The impugned order dated 30.9,94 is hereby

quashed and set aside.

ii. The respondents are directed to reinstete
the applicant in the same post in which
he was working-on the date df the impugned
order and treat hiﬁkto have been in contipuous
service from that date till the date of his
reinstatement on the same termé and conditions
on which his app01ntment was made and glVe him
all consequentlal benefits from the date of the
impugned order till the date of reinstatement

including_béck wages;

Contd..... P/18
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iii. As even after the reinstatement the applicant
would still be a probétioner the respondents -
are directed to take stebs for deciding
v upon his confirmation as per relevant rukdes

as early as possible,

s

The Original Application is accordingly allowed.

No order as to ¢ osts.

Order on O.A. 209/94.

i+t The-impugned order dated 30,9.94 is hereby

quashed and set asided

ii. The respondents are directed to reinstate
the applicant in the same post in which'he
was'workihg on the date of the impugned Order}
‘and treat him to have been in continuous

" service from that date till the date of
his reinstatement’on: the same terms and
‘conditions on which his appointhent w&Sumadééndf
give him all consequential'benefité from the
date of the imbugned order till the date of

reinstatement including back wagesd

iiist As even after'tﬁé reinstatement the applicant
would still be a probationer the respondents
are directed to take steps’for deciding upon
his confirmatién as'per relevant rules as

early as possiblg..

The Original Application is aqcordingly allowed.

‘There will be no order as to costs.

M/ . Contd...P/19
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Order-on Q.A, 210/94.

i. The impugned order dated 30.9.94 is hereby

quashed and set aside.

ii.l The respondeﬁtsnare direpted tb reinStéte
the épplicant in the same post in which he -
was wbrkiné 6n the date of the impugned
order and treat him to have been in continuous
service from that date till the date of his
reinstatement on the same terms and conditions
on which hié appointment waé maae‘énd give
_him all consequential benefits from the date
of the impugned order till the date of |

reinstatement including backFWagesJ

it As eveh‘after the reinstatement the applicanf‘
would still be & probationer éhe respondents
aré directed to take steps for deciding
upon his o nfirmation as per.relevént rules

as early as possible. .

The Origlnal Appllcatlon is accordlngly allowed.

There w1ll be no order as to costs.
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