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HON'BLE M~. UDAY KUMAR VARMA, MEMBER (A). 

ij 
Ms. Vaneeta Harrison, mStaff Nurse Wife of Sh. Ajay Harrison, re$ident of 
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represented through lflis father & Special Power of Attorney holder 
namely Mubark Masih. ·r 
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1. Union of India thf:mJgh Seciretary, to Gov,t. of India, Ministry of 
... ' ' ' ' t ~ ••• . " ' •• '· ·!t ·, . 

· ·Medical Education· & tiealtli, New Delhi. ~- . .. . 
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. . 1rector-qur:n:, nnc1~a_ ,....., · oy.~nrJ~E}D. -~..x . t:~lca ~.eg~ osp1ta , 

S 32 Ch d. Lia-~ ... ·~-· """"'>-tm:~~~ -----... ~-..It . l 
ector- , ·· .. :an 1ga.~~~ ..,..,-:;~~1f~~/::··~.._ .. l ~:: : f; 

4. Medi.cal S. u~~.;.i nte{d,gt:,G~i;~)rif~~- ·~filical C~lleg;e & Hospital, 
Sector-3l, Ch5ndJgarhtiJ1t l t ~ ~~ \ ·~, zr.~ · .. ,.... ~ 

:} · - ;~ ... ~)tv" J ~ ~r '~r ~'!if' ~ } 
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PRESENT: Sh. Kulde~p~~· Chol:J .~hary, cou~"sel fo·r tt;e. applicant. 
None for respondent no; 1. ·· · 
Sh. ViveK:..:Ar

10
or:;a, counsel for respondents···no.2 to 4. 
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· '·· . ORDER . _ _,,r-i .... :, '· .. h ... ... .,..c ,;:;:;'·" , 

HON'BLE MR. SANJEEV KAUSHIK, MEMBER (J):-1 . 
r, 

1. Present O.A. is dire~ted against an order dated 20.12.2011/6.1.2012 
:~ 

passed by the Di§ciplinary Authority (Annexure A-20) inflicting 
~ ' r., 

punishment of ren-to'{al from service and order dated 23.04.2014 
. .. , . 

passed by the Appeltlate Authority (Annexure A-21). 

. ;I 
2. Brief of necessary racts which have been unwrapped are that the 

·' 
applicant Ms. Vane~ta Harrison, who was working as Staff Nurse 

. :~ 
l~ 

with Government rvfedical College & Hospital, Sector-32, Chandigarh 
~-~ 

~ ..... . 
I ·· ·r:· ··- -- -
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was served with !I a charge-sheet dated 23.03.2011 for remaining 

willfully absent f~om duty from 15.10.2010 to 24.05.2011. She 
;j 
'I 

submitted her repjy to the charge sheet on 18.04.2011. Thereafter, 
{I 

departmental in~;uiry was initiated against the applicant for 
,I 

remaining willfully! absent from 15.10.2010 to 24.05.2011 i.e. for 

seven months an9 9 days. The Inquiry Officer in its report dated 

24.06.2011 held :~ the applicant guilty of charge. Thereafter, 

Disciplinary Authd1rity asked for comments of the applicant on 
!i\ 

08.02.2010, which ,~ she availed and immediately after she joined on ,. 
:u 

01.07.2010, she !applied for earned leave on 30.08.2010 and 
;;1 

'• f 

subsequently, reql.iested for extension up to 14.10.2010. Though 
·.~ 

thereafter she apR!Iied for extension of her earned leave but the .. 
I ., 

same was rejecte~ l by the competent authority and applicant was 

informed vide tWo communications dated 03.11.2010 and 
\;, 

i 
02.12.2010 that if ~he does not join her duties, she would be treated 

ii 
as willfully absent :from 15.10.2010 and departmental proceedings 

:I 

,, ;: 

t ;, 
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under relevant r~ ;le formation would . be initiated against her. It is 

also submitted in !jthe written statement that not only the applicant 
r 

did not join on 1~.10.2010 but during the period when she was on 

earned leave s~e also re-visited New Zealand without prior ,. 
L 

permission or inti~ation to the respondent department. Therefore 
r ' 
i 

rightly departmenr
1

al proceedings for remaining willfully absent from 

ii 
duty were initiate1d against her and after considering gravity of 

j 
L 

misconduct on th1 part of the applicant the Disciplinary Authority 

ii 
inflicted punishment whi~.b .. ~r.WqS,k. ,,upheld by Appellate Authority 

l: ...... ~-.k~..;,;;r < ~ il 1 .:,..,. .... , ;,• ·-:. ., 

rejecting her appe4r: "' , . .. t.' ,! · .:~·> / . ····· ". 
"'":"' ~i~i;-..'1',; · ; ' '\ ·.. •· / t"·' ' .. ,\ 

We have heard !,~,P nr:l~ed coups~·bfG.;ETEE!,Specti~'e~~ pa ftJ~s. 
J/ Tt,Jii"trj .,r,;t.:!·' '"~- . yu· ~r·' ~:r:.,""" ..... ,... -r .. 

;If '1ff ' ·· "~'1 1l l .!' Ji''':\~ .,£• 'if, 
. ;\'f "· ' .! -<~ir ~~- l l l t! ·~;,!;!·, cr-'' ' \ 

Learned c~un~el for Gtli~,. a pJI']oa9t J.fle,lj},ementky; .. , at gued that the 
I !~ I i j;'WA., ~ I ~ .t ,,&;,( ,.#"(\ ~r" . '6 

,P ·~ I t ,I " . VJ4J ! B'~ ~ ~· , \JY,-4 ~·~2.~ t2 

impugned' o(o.er df i[her""' .,~·. . .. ij/ · -·~,_,-@f"J~~mov~·~~ fr~m service for 
fi '-"''" 

1
1 [',']• - ·~;.r. .,;; \A •'' m il' rfZ " ~ 

lh~ ,~ ~ ! ~r~ '!,·~~~:: .. ~j }:~ :~~~--~.~~~t; .... c-rf.'t".,~ t.E~ t~ 

absent frr1:;ont~puty ~ ~~~H~'if~ ·:./!rbJi · :~~:~"a-- ' ;1 hows 't)pn ~application of 
' ~- \ :. : I ·I -:. ,fl.• ~ : ' I ""'"'""" 1\f!', . 
•• I# 1 \ -~" "" ' , . Q;· • I 1 ~'· !1. ;[} I ' ~';. ~ k' 
~ # """ ii\c-::..~ r..:.. ~' , - ! ~t, • ~~ ~~ 

mind at -~t ffi.~)hanq1s 0~; ·s'7rplrl n~ r';{;,L·. ·:~,. ,. ority. '·eXoJ elaborate his 
~ I ~:j;u,~ ~L:'\.b ~. , ~ . • f~j ' . '~~-t:t~:h··· . "< ~ ,......,,,,;:,.. •• ";:.... • ,f' 

argument;'·~{~e s.~ -~~'i·tt~cbitha ·; =rf1~4Re-r ~~~_ l'f: "''~Q"'~t.re c~'·arge sheet and 
·<. t .f )l ' · I . \. •' ' S,.. " ' t<' 
~ ., ·.· . \ .... . " Mr~. 'f'"'' ·"Y,'t ' . ~·<" : ~'i \ ' ~~· .. rl ' 

subsequentl~\in \~;,e~·cy to ''lnq.~JrY_.,r.ep·or::t, the .. / aP8J'fcant had already 
.. ,,, ___ "·- '\fl,_. • ' ' ·. ·. ; ' \ '· ' ',• . t •' ,..i ' 

narrated the fact~ ! as. to wtiy· she could ;Jiot join the duty on 
)1~,,;,~, .. · . "' ¥ ~- ----·""· ··"'·"-~r•''*" . 

15.10.2010. The~efore')' ' '"it"'"'was-inctfmbent upon the Disciplinary 
~ [ 
i 

Authority to consid~r the causes for not joining the duty but order 

does not suggest t ~ at the respondents have considered the reasons 

spelt out by applica:!lt and have passed impugned order which shows 
\ ' 

non-application of [tnind. Therefore, he prayed that the O.A. be 
j i 

allowed and order b~ set aside. 
~ i 

!• 

6. Per contra, Sh. V~vek Arora appearing on behalf of contesting 
\; 

! 
respondents vehenhently opposed prayer of the applicant and 

!. ,, 
submitted that si~ce applicant remained willfully unauthorized 

' 
lt 
·: 
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absent from duty ~ for 7 months and 9 days despite notice to her that 

if she does not jq'in then departmental proceedings will be initiated 
!I 

against her, it carl,'hot be said from any angle that her absence is not ,, . . 

I 

willful and this is qpnstrued as a misconduct in service jurisprudence. 
}I 

Therefore, he su~:mitted that rightly punishment of removal from 
' 

service has been in flicted. He further argued that this Court cannot 

sit as Appellate ,: Authority over the findings recorded by the 

Disciplinary Autho~ity and come to a different conclusion than that 

has been arrived .at by jb~.-OJs:\:.tg~ary Authority while inflicting 

punishment. Rell~-~-e~·; ·pla~c~ to.n..j~~~eq_t dated 28.05.2013 in 
,-'J/ ,, _,..,.,-\ ' ,, . '~ . ) •! l ~ ' 

the case of S.R. ,.Tibri Vs. U.GI~-and.Anr. 201Q')(6)'SCC 602. 
I -,n -~\ I , ... _ :'!: . . '-
. t- ,i .b'" ·j,. 1 Y~-:. J) ... '!,.. 

7. We have given ~houghtful consideration to the entire matter and 

:[ 
perused pleadings ~available on record. We are in agreement with 

. . 

! 

the submissions ~ade at the hands of the respondents that this 
:i 

petition deserves ~o be dismissed because this Court cannot re-
., 

appreciate the evi~:ence and come to another conclusion than what 

has ~een arrived Cit by the Disciplinary Authority. When charge is 

proved, as happened in the instant case, it is the Disciplinary 

Authority with wh~m lies discretion to decide as to what kind of 

punishment is to b~ imposed. Of course, this discretion has to be 
~~ 

exercised. objectiv~)Y keeping in mind the nature and gravity of 

charge. The Discip0nary Authority is to decide a particular penalty 
I 

specified in the rei!evant rules. Host of factors go into decision 

making while exerd!sing such a discretion which include, apart from 

nature and gravity'! of misconduct, past conduct, nature of duties 
:i . 

assigned to the del~nquent employee. To maintain the discipline in 

the department, it ds for the Disciplinary Authority to decide as to 

7) 
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,. 

what punishment·~ has to be inflicted upon the delinquent employee. 

Order of the App~llate Authority while having a re-look at the case 
' i . I 

' 
has to examine as to whether punishment is reasonable or not. If 

"! 
. ,, 

Appellate Authorit;Y is of opinion that the case warrants of le·sser 

penalty, it can r~duce penalty imposed by Disciplinary Authority. 
I 

Since such pow~r, which vests with the Appellate Authority 
[1 

departmentally, i$_ honorary and is not available to Courts or ,, 
i! 

Tribunals. This is r! so held by their Lordships way back in the year 
' I 
. I 

1963 in the case df State of Andhra Pradesh Vs. S. Sree Rama Rao. 
~i 

;I 
AIR 1963 SC 172~, subsequently in case of State of Haryana Vs . 

'· 

;J 
Rattan Singh, 197.? (2) SCC 491. This view has further been 

,j 

followed in subseq ~ent judgment in case of U.T. of Dadra & Nagar 
111 

fi 

Haveli Vs. Gulabhia~ M. Lad (2010) 5 SCC 775. Their Lordships have 
~1 
.l 

held that in exercis;e of power of judicial review, the Courts are not 
J 

supposed to substitute thier own opinion on re-appreciation of facts. 
. r:~ 

This view has agai r) been reiterated in case of S.R. Tiwari (Supra) 
·I . ·--: 
;j 

where after consideijing the entire law on the subject, their Lordships 
,I ~ ~ 

have again reiterated in para 23 and 28 that under the garb of 
~-

· judicial review, Coqrt will not reappreciate evidence as Appellate 

Authority. Court is ~. devoid of power of re-appreciation and cannot 
~ ~ 

substitute its own vi'¢ws or findings by replacing the findings arrived 

at by the authoritie:~ on detailed appreciation of the evidence on 
\'• ; 

·•I 
f· 

record. This view hcts subsequently been followed in recent decision 
'! ·_; 

in case of UOI and !Others vs. P. Gunasekaran 2015 (2) sec 610, 
~ 
11 

wherein their Lordshj'ps reiterated findings in para 12 and laid down 

exceptions where Hi.bh Courts and Tribunals can interfere, which 

read as under: :i 



• ' ' 

~ O.A. No.060/00709/2014 6 

"13. Despit~ the well-settled position, it is painfully disturbing · 
to note thattthe High Court has acted as an Appellate Authority 
in the disqiplinary proceedings, re-appreciating even the 
evidence betore the enquiry officer. The finding on Charge no. 
I was acceRted by the Disciplinary Authority and was also 
endorsed bylthe Central Administrative Tribunal. In disciplinary 
proceedings, the High Court is not and cannot act as a second 
court of firsti appeal. The High Court, in exercise of its powers 
under Article 226/227 of the Constitution of India, shall not 
venture into {eappreciation of the evidence. 

l ,. 
The High Court can only see whether: 

I 
I 
i 

a. the enquiry is held by a competent authority; 
b. the enquir¥ is held according to the procedure prescribed in 
that behalf; : 
c. there is yiolatiOJ! .. Qf.,.. .. .tl;,le_ principles of natural justice in 
conducting th'e proceedings;. · · " .· "" 
d. the auth9htie$~ · ,~~v .. E!. 1JJ5taol~9. ~thems_.elves from reaching a 
fair cons!d~idn(by, some conside'FaJion'S. extraneous to the 
evidence a. ~frrlerits ~-~~~e~Gas.e; ·. :~· ·: 
~· th~j~utti',Qri1ties_p.a~~e all~~~;;tb~.mselv~_st.to1be influenced by 
Irrelevant--or extraneous cons1der:at1ons; F .:, '" 

f th r . . I '· ~, "t t~ M ~ .t f.. )'t.<.f 't . ·'". .,. h II b't . e <;Oncuslon,· ;ort••.e .ver.ytfJEe 9 . ', 1s ·"~g> vy o y ar 1 rary 
an~l c~"i?.riciou~s.sfthat.:o? rLe-~1 .. gpable·~perso~ .. ·:co'yld ever have 
arnved at sucl1i'conclus1o171 · t\; · ·· · ·- · : 'J ~. 
g. the ,Discipl·i~ary Aut~<J~ity:~·had · er1oneousJy failed to admit 
the admissibl~ and matefial evidence; 
h. the Disciplinary Auth.ority had erroneously admitted 
inadmissible e1vidence \,o\/hich. i_Qflu.enced the finding; 
i. th'e findin·g io.f· fact f~~~s·~d on ··no ·· ~vidence. Under Article 
226/227 of.th~ Constitution of India, the High .Court shall not: 

' ........ l :· ·-·-····- . . . .. .. .. 
• (i). re-app,reciate the evJdence;~. ' ,rl'.·· •• · · 

(ii). interfere t.Vith. the. cohtlus.iOIJS·'in t_he' enquiry, in case the 
s.~.me h~s bee~'EO.~dUtted-in·acc~.~.an~e with law; 
(111). go mto th,e adequac:y-of.·the·evldence; 
(iv). go into th:e reliability of the evidence; 
(v). interfere,! if there be some legal evidence on which 
findings can be based. 
(vi). correct t~e error of fact however grave it may appear to 
be; 
(vii). go into tt1e proportionality of punishment unless it shocks 

\ 
its conscience. ' · 

8. In the light of abo~e authoritative law, this O.A. deserves to be 

dismissed. · ·ApplicaTt was not only absent from duty, she also 

' 
concealed this fact ; from the respondents that she visited New 

Zealand while she w'as on earned leave. Therefore, we are of the 
f 

.~ .. .. 
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i' 
considered view that the punishment of removal from service was 

i' 
d 

inflicted by the D~sciplinary Authority after considering gravity of 

charge and it cann~t be interfered with. Accordingly, the O.A. being 

devoid of merits is ~dismissed. No costs. 

~·~~~~ 
(UDAV~UMAR VARM~)­

MEMBER. {A) '' 

Date: I It. 1o. 2.~'> /.6 
Place: Chandigarh. 

'KR' ,. 

. ... ,J/ .. ~:r:r·~~~~'}~ :::. ~:·i. ~ 
' 
' ' 

~.... ·'· . . ... 

(h~ 
(SAN.Ji:Ev KAUSHIK) 

MEMBER (J) 

.·-, .. 
~. :: -;.,,,. - ~ ~ t 

·~,·· '·,. • .... _ ........ . · ••. ,J 
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•, 
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· ' 


