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CORAM: HON’BLE MR. SANJEEV KAUSHIK MEMBER (J).
HON'BLE MR UDAY KUMAR VARMA, MEMBER (A).

Ms. Vaneeta Harrison, Staff Nurse Wufe of Sh. Ajay Harrison, resident of
House No0.3217, Sector 44D, Chandlgarh (Presently residing at Canada)

represented through h|s father & Special Power of Attorney holder

namely Mubark Masih,
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3. Director- cum Prmckpgl‘“'rGovernﬁ Medlcal waﬂk_ege & Hospital,
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4. Medical Super'ntenldﬁent Government Medlcal Cellege & Hospital,
Sector-32, Ché: wdlgarhby, £ fg y ! ,’Qif:l‘;‘ﬁ’ ;3
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PRESENT: Sh. Kuldeepis Choudhary, counsel for the apphcant
None for respondent no.1.
Sl Vlvek-Arora counse| for respondents no.2 to 4.
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HON'BLE MR. SANJEEV KAUSHIK, MEMBERJJ).:-

1. Present O.A. is direé;ted against an order dated 20.12.2011/6.1.2012

| ‘
passed by the Diiéciplinary Authority (Annexure A-20) inflicting
{ ‘

puhishment of renﬁfoyal from service and order dated 23.04.2014
e )
passed by the Appellate Authority (Annexure A-21).

: |

2. Brief of necessary facts which have been unwrapped are that the
; ,

applicant Ms. Vanejeta Harrison, who was working as Staff Nurse

with Government Mfedical College & Hospital, Sector-32, Chandigarh

|
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was served with;%a charge-sheet dated 23.03.2011 for remaining
willfully absent fré‘om'duty from 15.10.2010 to 24.05.2011. She
submitted her rep;jy to the charge sheet on 18.04.2011. Thereafter, |
departmental inciulry was initiated against the applicant for
remaining willfullyl:i absent from 15.10.2010 to 24.05.2011 i.e. for
seven months anc?;l 9 days. The Inquiry Officer in its report dated'
24.06.2011 held ll'lthe applicant guilty of charge.  Thereafter,

Disciplinary Authorlty asked for comments of the appllcant on

ed.03.11.2011, which was submitted on

'ﬁtl'i";;heport, the Disciplinary

Authority inflicted lishment  of rem % from service on

/ A ﬁﬂ el.h Ty, »«""" ;

20.12.2011 beforexfiling any tatutory appeal,
i -.,A,.v»«Noa445/cH’42012 which was
¢ » 4 A “ﬁ"" " .

a dlrectlon to file a statutory

A

S ; t,?v-“ ‘."‘ ’
appeal. The Appell‘atezé h ‘ p(o{}/e?d punishment order vide its
l__,__“‘ i’):% E# ! |1

order dated 23.04. 2@;114 . Hemi By ™,
N {2 SoRy S
The respondents whlle resustmg the g\lalm of the applicant have

'\‘ 10 T A
unfolded the factsix |ch have not been appfised by the applicant

o S PR——.

'L

that she was lnltlally grantedwEx India leave of three months on
08.02.2010, which;lshe availed and immediately after she joined on
01.07.2010, she Eapplied for earned leave on 30.08.2010 and
subsequently, requ‘;ested for extension up to 14.10.2010. Though
thereafter she appi‘}lied for extension of her earned leave but the
same was rejectedil by the competent authority and applicant was
informed vide tlévo communications dated 03.11.2010 and
02.12.2010 that if éhe does not join her duties, she would be treated

: | |
as willfully absent from 15.10.2010 and departmental proceedings
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under relevant rdle formation would be initiated against her. It is
also submitted ln]'the written statement that not only the applicant
did not join on 1%.10.2010 but during the period when she was on

earned leave she also re-visited New Zealand without prior

permission or intirﬁwation to the respondent department. Therefore,
|

]
rightly departmental proceedings for remaining willfully absent from

duty were initiateé?d against her and after considering gravity of
I

misconduct on thé part of the applicant the Disciplinary Authority

inflicted punlshment Wthh Was, . upheld by Appellate Authority
rejecting her appeal

subsequentlyun reply to mquury report the fapplucant had already

£
&

narrated the factsr s, to why she could not join the duty on

hwz —
i iy x

* sem s e e A

15.10.2010. Therefore it wwasmlncumbent upon the Disciplinary
Authority to considgzr the causes for not joining the duty but order
does not suggest that the respondents have considered the reasons
spelt out by appllcant and have passed impugned order which shows

non-application of grnmd. Therefore, he prayed that the OA be

allowed and order be set aside.
%;

Per contra, Sh. V,rfvek Arora appearing on behalf of contesting

respondents vehemently opposed prayer of the applrcant and

submitted that smce applicant remained willfully unauthorized

j:
i
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absent from duty Z‘Tor 7_ months and 9 days despite notice to her that

if she does not jof;:in then departmental proceedings will be initiated
: il '
against her, it caq'pot be said from any angle that her absence is not
willful and this is c;{onstrued as a fnisconduct in service jurisprudence.
i‘ :

Therefore, he subimitted that rightly punishment of removal from

service has been ibﬂicted. He further argued that this Court cannot

sit as Appellate {?Authority over the findings recorded by the .

Disciplinary Authoi?;ity and come to a different conclusion than that
has been arrived é}at by"ggyg,_pj_sgi‘plitgary Authority while inflicting

punishment. Reliéﬁée.ié 'pla'i:é‘gi fo.ﬁijy_‘g%émit dated 28.05.2013 in

o o

the case of S.R”fgi\%}ri Vs. UOhand.Anr. 2013)(6)SCC 602.
e‘{ %ﬁ £ N ' [N ,}k‘kk

We have given thoughtful consideration to the entire matter and

perused pleadings ?available on record. We are in agreement with
the submissions n’;\iade at t.he hands of the respondents that this
petition deserves ‘to be dismissed because this Court cannot re-
appreciate the evici;ence and come to another conclusion than whaf
has been arrived ei‘t by the Disciplinary Authority. When charge is
proved, as happeé‘xed in the instant case, it is the Disciplinary
Autho'rity with whém lies discretion to decide as to what kind of
punishment is to b:é imposed. Of course, this discretion has to be
exercised-objectivé'_ly keeping in mind the nature and gravity of
charge. The Discipi?nary Authority is to decide a particular penalty
specified in the re’;levant rules. Host of factors go into decision
making while exerciiising such a discretion which include, apart from
nature and gravity;é of misconduct, past conduct, nature of duties
a

assigned to the deli'inquent employee. Td maintain the discipline in

the department, it ;lis for the Disciplinary Authority to decide as to

%)
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what punishmentighas to be inflicted upon the delinquent employee.
Order of the Appéllate Authority while having a re-look at the case,
has to examine av?”s to whether punishment is reasonable or not. If
Appellate Authorlty is of opinion that the case warrants of lesser
penalty, it can reduce penalty imposed by Disciplinary Authority.
Since such powgr, which vests with the Appellate Authority
departmentally, ns honorary and is not available to Courts or

Tribunals. This |s iso held by their Lordships way back in the year

1963 in the case o‘f State of Andhra Pradesh Vs. S. Sree Rama Rao,

. {
AIR 1963 SC 172:?, subsequently in case of State of Haryana Vs.

Rattan_Singh, 1977 (2) SCC 491. This view has further been
il

followed in subseq@ent judgment in case of U.T. of Dadra & Nagar

f

Haveli Vs. Gulabhia}‘M. Lad (2010) 5 SCC 775. Their Lordships have

held that in exercié‘é of power of j’udicial review, the Courts are not
|
supposed to subst|tute thier own opinion on re-appreciation of facts.

This view has agam been reiterated in case of S.R. Tiwari (Supra)

where after con5|demng the entire law on the subject, their Lordships
! i
have again reiterat:ed in para 23 and 28 that under the garb of

¥

" judicial review, Cod{}rt will not reappreciate evidence as Appellate

Authority. Court is%devoid of powér of re-appreciation and cannot

/
substitute its own vi}éws or findings by replacing the findings arrived
at by the authoritie:s on detailed appreciation of the evidence on
1
1:‘ - . .
record. This view has subsequently been followed in recent decision

in case of UOI and izijthers vs. P. Gunasekaran 2015 (2) SCC 610,

wherein their Lordsh|ps reiterated findings in para 12 and laid down

exceptions where ngh Courts and Tribunals can interfere, which

read as under:
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“13. Despite the well-settled position, it is painfully disturbing

to note thatjthe High Court has acted as an Appellate Authority
in the disciplinary proceedings, re-appreciating even the
evidence before the enquiry officer. The finding on Charge no.
I was accepted by the Disciplinary Authority and was also
endorsed byithe Central Administrative Tribunal. In disciplinary
proceedings) the High Court is not and cannot act as a second
court of firstiappeal. The High Court, in exercise of its powers
under Artlcle 226/227 of the Constitution of India, shall not
venture into reapprecnatlon of the evidence.

The High Cou:rt can only see whether:

a. the enquiry is held by a competent authority;

b. the enqulrgy is held according to the procedure prescribed in
that behalf; -

c. there is vuolatlon Jof, the_ prlncuples of natural justice in

. conducting the proceedlngs,

d. the authof‘ltles have dls‘abled themselves from reaching a
fair conclusnon‘i.l by some conS|derat|onsl extraneous to the
evudence and merits of,%the:c“a_s_ve ar

&, the!authorltles have allowed'themselveslto be influenced by
|rrelevant .or extraneous consnderatﬁns )

f. thé conclusnon onﬂthe very;face of it, is’ so wholly arbitrary
and! capncnous that no reasonable person' could ever have
arrived at such conclusugn' L .
g. the DlSClpllnary Authonty' had" erroneously failed to admit
the adm|SS|ble and matefial evidence;

h. the DlSClpllnary Authonty had erroneously admitted
inadmissible e'vndence whlch Lnfluenced the finding;

i. the flndlng‘of fact i *Daged on-no evudence Under Article
226/227 of. th% Constltutlon of Indla the ngh Court shall not:

“(i). re- appreCIate the ewdence- R G
(ii). interfere wnth the conclusnons in the enquiry, in case the
same has beentconducted-ln accorﬁdance with law;
(iii). go into the adequacy-of-the ‘evidence;
(iv). go into the reliability of the evidence;
(v). mterfere* if there be some legal evidence on which
findings can be based.
(vi). correct the error of fact however grave it may appear to
be; i
(vii). go into the proportionality of punishment unless it shocks
its conscience.’

In the light of above authoritative law, this O.A. deserves to be
dismissed. ‘Applicant was not only absent from duty, she also
concealed this facti{from the respondents that she visited New

Zealand while she was on earned leave. Therefore, we are of the

7
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considered view tFjat the punishment of removal from service was
inflicted by the D?fsciplinary Authority after considering gravity of
charge and it cannbt be interfered with. Accordingly, the O.A. being

devoid of merits is dismissed. No costs.

(UDAY KUMAR VARMA) (SANJEEV KAUSHIK)
MEMBER (A) MEMBER (J)

Date: l4%10.2016
Place: Chandigarh.
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