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3. Union Public Servnce CommISSIon through ItS Secretary, Shah
Jahan Road, New Delhl FE
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Order

By Hon’ble Mrs. Rajwant Sandhu, Member(A)

1. This O.A. has been filed by the applicant under Section 19 of the
Administrative Tribunals Act, 1985, seeking the following relief:-

(i) Direction be issued to the respondents to convene
special DPC to consider the applicant for promotion
to the next higher grade of Joint Director with
effect from the date on which his immediate junior
was promoted ignoring the down- graded ACRs of
the applicant for the yea® 1998-99, 1999-2000,
2000-01 and 2001-02 which were not
communicated to the applicant as per law and
treating the downgraded ACR at par with the ACR
of last three years.

(i) The respondents be directed as per law and the
judgment passed by Hon’ble Supreme Court of
India in Civil Appeal No. 5892 of 2006 dated
23.05.2013, to consider the case of applicant to
give the benefit of promotlon to the applicant with
effect from the date on Which his immediate junior
was’ promoted as Joint Director and the benefit of
subsequent promotlons with. effect from the date

- when the immediate- Jumor of the applicant has
"been promoted. -
(i) = Quash the .order-dated 18.07.2013 denying the
- - promotion to the applicant.

L « it
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2. The background of the matter is that on belng recommended by
Union Public Service Commlselon (Respondent No 3), the applicant was
appointed as Deputy D|rect9r- =of.. Trvalnlngw-lnﬂthe pay scale of Rs.3000-
4500 on 13.11.1992(Annex»’dre A-3) and was posted at Advanced
Training Institute, Mumbai, and thereafter was transferred to Ludhiana
where be joined on 13" of February 1995 in the office of Respondent
No. 4. The applicant was senior most in seniority of the Deputy
Directors of Training among the Respondents No. 5,6 & 7(private
respondents) who were admittedly junior to him. The next post is Joint
Director Training which is selection post and the selection is made on
the basis of the ACRs by DPC. The benchmark fdr promoti'on to the post
of Jdint Director of Training is “Very Good” and the procedure to be
observed by DPC for selection post has been laid down by Government

of India, Department of Personnel and Training OM No. 350347/7/1997
M —
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Estt 9 D dated 08.02.2002 which has again been reiterated in DOP&T
O.M. No. 22011/3/2007- Estt (D) dated 18" February 2008. The
relevant portion of the O.M. reads as under:-

“3.2 Benchmark for promotion:-

The DPC shall determine the merit of those
being assessed for promotion with reference to
the prescribed benchmark and accordingly grade
the officers as ‘Fit’ or ‘Unfit’. Only those officers
who have been graded as “Fit” (i.e. who made
the prescribed benchmark) by the DPC shall be
included in the selection panel in order of their
inter-se seniority in the feeder grade. Those
officers who have been graded ‘unfit’ (in terms
of the prescribed benchmark) by the DPC shall
not be included in the select panel. Thus there
shall be no supersession in promotion among
those who are graded ‘Fit’(in terms of prescribed
benchmark) by the DPC.

3.3. Promotion to the revised pay scale (grade) of
Rs.12,000-16,500 and above

(iv) The mode of promotion, as indicated in
para 3.1 above shall be selection.

(v) The benchmark of promotion as it is now shall
continue to be ‘very good’ as it will ensure
element of higher selectivity in comparison to
selection promotion to the grades lower than the
_aforesaid level where the benchmark shall be
‘good’ only. _

(vi) The DPC for promotion to the said pay scale
(grade) and above, grade officers as ‘Fit’ or
‘Unfit” only with reference to the bench-mark of
“very good.” Only those who are graded as ‘Fit’
shall be included in select panel prepared by
DPC in order of their inter-se seniority in the
feeder grade. Thus, there shall be no super
session in the promotion among those who were
found fit by the DPC in terms of the aforesaid
prescribed benchmark of “very good”.

3 The reviewing authority for the purpose of writing of the
ACR(who expired on 16.09.2003) had suo moto reviewed and
downgraded the entries in all confidential reports of the applicant by
assessing his ACRs for the period 2000-2001 and 2001-2002 as
“Good"/"Average” respectively. These downgraded entries were nevér
communicated to the applicant. The applicant was eligible/entitled for

promotion and was within the zone of consideration for promotion to the

y1V—
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post of Joint Director of Training in the pay scale of Rs.12,000-16,500/-.
The name of the applicant was considered by Respondent No. 3 (the
Union Public Service Commission) in its DPC along with the private
respondents. However, in view of downgrading_entries in the ACRs
made by Respondent No. 4, the applicant was denied the promotion to
the post of Joint Director of Training, whereas the private respondents
who were junior to the applicant were promoted as Joint Directors vide
order dated 24.12.2002 (Annexure A-8). The applicant was informed
that the DPC convened by Respondent No. 3 had not recommendéd the
case of the applicant for promotion to the grade of Joint Director of
Training (Annexure A-8/A). The applicant made a repfesentation to the

Respondents No. 1 and 2 as* he, was ';f.cTe n d promotlon and his juniors
n ol P
were allowed to score~a'*‘march -over=him, Itf;vas categoncally written
' ,,"i /’ 4 ) ;Z:?\
that the downgraded_;entrles from excellen}c‘/very good to good/average
7 "*ﬁ.‘i"; ‘\ _;__‘:_:7[ 'ES'
for the years 199§"99, 1!999 2000 zooo 01! and 20011-02 respectively
i .‘:c-— !“h‘"' r") ‘\

were not commum%%ted to\‘theoappllca"n t vere conSIdered by DPC at

[‘%,'%"’" |

-’

the time of promotlon and’ |t was~reques ted: for;,reconsndermg the case

t&*‘ ',.1 gtf‘ Tt ::— a _‘“3 O 3
rejected by the respondentsmde Annexure A 1,.,#

.=
-
1»

4. The applicant had Garlierfilgd O.A. No. 287/PB/2007 before

PN ‘%;?' )
ignoring the sald\ACRs"’f, The ._represen at| h/‘lffhe applicant was

this Tribunal which was dismissed vide order dated 03.04.2003
(Annexure A-10) holding that “benchmark for promotion post was ‘very
good’. Since the applicant could not reach the benchmark, he was
found unfit for consideration to the promotional post of Joint Director of
Training..The adverse remarks were required to be communicated and
not the remarks which are not adverse.” In April, 2003, the applicant
filed Civil Writ Petition No. 6620/CAT/ 2003 in the Punjab and Haryana
High Court at Chandigarh challenging the said order which was

dismissed vide order dated 04.07.2005 (Annexure A-11) holding as

under:- AN ———
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“In the index the learned counsel for petitioner has
mentioned that this matter was identical to Civil Writ

. Petition No. 18833 of 2002 (Union of India Vs. Col Tilak

Raj). As per Annexure R-1 appended with reply, the
aforesaid writ petition had already been dismissed at a time
when the present writ petition came up for motion hearing.
We accordingly dismiss the writ petition.”

The applicant challenged this order of the Hon'ble High Court by filing a

Civil Appeal No. 5892/2006 before the Hon’ble Supreme Court of India

which was disposed of vide order dated 23.04.2013 (Annexure A-12)

holding as under:-

"9, The decision of this court in Satya Narayan
Shukla vs. Union of India and Others (2006 9 SCC
69 and K.M. Mishra Vs. Central Bank of India and
others (2008) 9 SCC 120 and the other decisions of
this court taking a contrary view is declared as not to
be laying down a good Iaw ‘
"? ‘, & 5 *"%.
10. Insofar as the present«:case is concerned, we are

mformed that?, ~the““*—appe|lant 'has already been

promoted fﬁn v;ewitthereof nothm'”g is required to be
done C|v1l Appeal |s dlsposed of: wnth no order as to
" costs I-Ilowever WI|| -be llopen.cto 'the appellant to
; make a[rlepresentatmn-to-the concerned authorities for
i retrospec‘tl\ée_;promotlon*|n‘, view of, the legal position
, stated by\us B If sucha representatlon is made by the
’, appellant \{he Aisame‘g,.shall be conS|dered by the
;iconcerned“authonnes approprlately |n accordance with
14, SIA. NO:- 3 of 201 1ffor.i|ntervent|on is rejected. It
wnll\,‘be‘.“open to the -apperanté’to pursue his legal
remedy, |n~accordancexvuth‘law"’
h%‘ P

B~ —=—0

In view of the order/judgment aforesaid, the applicant submitted a

representation (Annexure A-2) to the Respondents No. 1 and 2 but the

same was rejected by Respondent No. 2 vide Annexure A-1. Hence this

O.A.

3,

In the grounds of relief, it has inter-alia been stated that

(i) The judgment of Hon’'ble Supreme Court in Civil

Appeal No. 5892 of 2006 filed by applicant has not
; been followed by the respondents.

(i) As per law settled by the Hon’ble Supreme Court,
entries in the ACRs whether outstanding, very
good, good, average or below average or adverse
should be conveyed to the government officers.

(iii) The reason given for rejection of the representation
(Annexure A-2) of the applicant vide Annexure A-1
has already been rejected by the Hon'ble Supreme

F. & J—
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Court in Civil Appeal No. 5892/2006 filed by the
applicant.

(iv) Rejection of the representation (Annexure A-2)
vide impugned order Annexure A-1 is based on
O.M. No. 21001/1/2010 Estt. Dated 13.04.2010
which has effectively been rejected by the Hon’ble
Supreme Court vide order dated 23.04.2013 in civil
Appeal No. 5892 of 2006 filed by the applicant.

(v) The impugned order is against the law laid down by
the Hon'ble Supreme Court in Annexure A-12 and
also the other judgments of the Hon’ble Supreme
Court referred to therein.

(vi) The procedure laid down by the Government of
India vide instructions issued from time to time on
the subject has not been followed by the reviewing
authority while downgrading the entries in the
ACRs of the applicant.

(vii) The law is settled that all the entries in ACRs
whether below the benchmark or not to be
considered for promotion of the Government
officers in the selection posts or non selection posts
should be conveyed to the government officer.

(viii) The appomtmg‘?awuthQHt ofethe applicant is Hon'ble

i Presudent ‘of India but*hlswepresentatmn (Annexure

)‘*‘has peen eJected bx%thé“l\gfﬁcers of the rank
: .OFTAddltaonal 5S¢ cretaryxwho is nelther competent to

.."' ¢rcon5|der,_ suﬁclgl,(aj rﬂ‘epre\s‘e‘ntatlon' and nor to reject
b -&»th e,xat‘»hns ovyn T 1
= ] = ©
6. In t?ei\é\/rltten statem ntﬁ iled”on’ behalf of ‘the respondents

e,

NG ey o
1,2 & 4, the f‘acts'3 of the\\mafter ha Ve Aot beeﬁ"idiéputed. It has,

e
however, been stated that the ACR gradingsof, the apphcant for the
Rkﬁ;.x*-.,, S

—--n-—’ -

period 1999-2000 to%2002 2003,@‘15% eragg: hﬂe DPC may consider
\\“-ﬂ-«., -—""ﬁ
promotion only for cases where gradlng as*per the benchmark As per

DoPT’s rules at that time (Annexure R-2), ‘Average’ by itself is not
considered as adverse. Only ‘adverse’ entries in the confidential report
of government servant, both on performance as well as on basic
qualities and potential should be eommunicated. That is why, the
grading of ACRs of the applicant for the period 1999-2000 to 2002-2003
were not communicated to him. The applicant was found ‘unfit’ by DPC

held in UPSC in the years 2002-2007 and 2008. The applicant was found

“,_,._.
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fit by the DPC held in 2010 in UPSC and he was then promoted to the
post of Joint Director of Training.

7. It is further stated that all the ACRs/APARs are being
disclosed to all the employees keeping in view the DoPT’s Office
Memorandum dated 13.4.2010 (Annexure R-3) as it says that “if an
employee is to be considered for promotion in a future DPC and_ his
ACRs prior to the period 2008-09 which would be reckonable for
assessment of his fitness in such future DPCs contain final grading which
are below bench mark for his next promotion, before such ACRs are
placed before the DPC, the concerned employee will be given a copy of
the relevant ACR for his representation, if any, within 15 days of such
communication. It may be,n_oted that bnlvy:fb_elow bench mark ACRs for
the period relevant te"'—fpr.omotion need“to be sent There is vno need to
send below benchmark ACRs of other years .

8. - It is also stated that Hon’ble S’upreme Court disposed of
Civil Appeal No; 5_892/20065__} _\/lde Qrdervd:;f—t_ed 23.04.2013 holding “the
appellant has already been prometed "and.'ii_n_;'}/iew thereof, nothing more
is required to be done:.."ﬁ'lftewev_er, it willlvbe-e‘pe‘n to the Appellant tc
make a representatten' to th',e_conCer‘ﬁé:,d -a‘l;tvno"rities for retrospective
promotion in view of the legal 'positi’on-stated by us. If such a
representation is made by the appeliant, the same shall be considered
by the concerned authorities a-ppropriatety in accordance with law”.
Subsequently, the applicant i.e.. Shri Sukhdev Singh, made a
representation to DGE&T. DGE&T considered his reprecentation keeplng
in view the extant rules and reJected his request for prornotlon with
retrospectlve effect. The DGE&T consulted the DoP&T on the issue fot
holding a review DPC on the bas:s of non commun|cat|onor’v ACRs’
grading which were graded as ‘average’ for the period‘ 1999-2000 to
2002-2003 of the applicant. The DoP&T tendered their considerad

advice that Union of India should initiate immediate action to file &

Y
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Review Petition in the Hon'ble Suprevme Court. After consulting the
Additional Solicitor General,'Government of India, the DGE&T filed a
Review Petition in the Hon’ble Supreme Court vide its Diary No..
1030‘4/2014 on 27.03.2014 considering the fact that such a
dispensation, if allowed, will lead to 4 complete chaos wherein a large
section of serving as well as retired empioyees would be engaged m
revising their seniority position and consequential benefits,
administrativeiy as well as through litigations, which may have adverse
consequences for the smooth functioning of the administration. Allowing
Review DPC‘of the DPCs held prior to 13.04.2010, consequent upon up-
gradation of ACRs on the basis of'opportunity granted under the
DoP&T's OM dated 13. 04 4010 would’ take the situation anterior to
13.04.2010 where no such rehef wa> avallable to any similarly placed
employee. This would amount to qlvmg retrospectlve effect to DoP&T's
O.M. dated 13.04. 2010 and aIS" to the f‘M dated 14. 0% 2009 wnich was
not the 'ntentlon of the bmernment wmle lssumg tnese CMs for the
reason that such a dnspencatuon has the potentlal or oestaomzmg and
unsettling the already settied posmons W|th regard to seniority an
promotions across all the M|n|str.es / Departmcnts and wculd have 2
cascading effect across all the cadre¢ of the Mlnlstn as / Dega.tmentc
and structure of all grades / poscs in Central and State Goxernments
9. Respondent No. 3,‘_the UPSC did not file separate reply but
had asked- Respondents No. 1, 2 and 4 to defend UPSC also.
10. Rejoinder hae been filed on behalf of the epplicant rebutting
the written statement and reiterating the contents of the C.A.
1%. Arguments advanced hy learned counsel for the perties were
heard. Learned counsel fer the applicant mainly relied orn judgment in

the case of Dev Dutt Vs. Union of India & Others (2008) 8 SCC 225

to press that the ACRs of the applicant fof the pericd 1929-2C00 to

2002-03 had been downgraded to below benchmark ievel by the

M
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Reviewing Officer while these were material to his consideration for
promotion in DPC held in 2002 and thereafter. He stressed that since
below bench-mark gradings in these ACRs had not been conveyed to the
applicant, these should have been ignored by the DPC and assessment
made on the basis of ACRs of earlier years. Learned counsel also stated
that although jUdgment in the case of Dev Dutt (supra) was of 2008 and
DOP&T issued guidelines regarding communication of APARs in 2010,
the Apex Court had earlier also laid down the law in this regard through
the judgment in the case of UP_Jal Nigam and Others Vs. Prabhat
Chander Jain (1996) 2 SCC 363.

12. Learned counsel for the respondents reiterated the content
of the written statement. He stated that the respondent Department as
well as the UPSC hadf’held the DPCs for.consideration of the applicant
and others for prom‘otion ;keeping |n view the extant instructions of the

DoP&T regarding ACRS anci prescrib‘ed_,, oench-makk. Learned counsel |
also stated that if past cases were to be re-opened ignoring the DoP&T'’s
O.M. of 14.05.2009 and 13 04 2010, complete chaos would be created,

settled issues would be un-settled and -the Department would find it
difficult to function. Since prior __}t'o, v14'.:05.2009, there was no
requirement that grading below bench-'mark had to be conveyed to the
employees and the gradings of the applicant during the years 1999-
2003 were “average” which was not considered as “adverse”, these
gradings had not been conveyed to the applicant. Since the respondent
department as well as the UPSC had implemented the DoP&T guidelines
issued from time to time, the applicant being an employee of the Govt.
was also bound by these guidelines. There was no merit in the claim of
the applicant Afor re-opening the whole matter and hence the O.A.
deserved to be dismissed.

13, We have given our careful consideration to the matter. It is

- quite clear from the material on record that the grading in the ACRs that

M —
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were down-graded in respect of the applicant for the years 1999-2000
and 2002-2003 were not conveyed to the applicant. The applicant has
been representing in this regard and regarding being overlooked for
promotion ever since result of the DPC held in 2002 was declared. The
judgment in the case of UP Jal Nigam(supra), as cited by the applicant,
appears to be relevant to the claim of the applicant since if the down-
graded ACRs had bean conveyed to the appliéant, he would have had an
opportunity to represent against the same. The DoP&T's OM dated
13.04.2010 deals with the directions issued in the case of Dev Dutt
(supra) and it has been directed therein that with prospective effect, the
contents of the APARs will be conveyed to the concerned employees. In
respect of past ACRs, it has been: held that where these had to be
considered for DPés he’ld 'fr,om .\20,09‘ o_nvyards, _such ACRs where the
grading is below the;tbenc_:h.rri\_,a}rk;‘sho;nd\_t;e»f“conv{eyed' to the concerned
employees so that* they ma;/»_r_eﬁreseht? a_gi?ihst the same, if they wish.
Representations a!:,e; to be d“(ﬂe:ci‘ded "vyit‘h‘i:nw _th'éj 'prescr‘ibied time-frame and
only after the ACRs are finalized, ‘th‘es*e a;réﬁ;jt‘o'_be} takén intd account by
the DPC for assessi'né_';“;ih éFﬁponﬂee.ﬁ Ne}'tl'\xlen"\ijn UP Jal Nfgam (supra)
nor in Dev Dutt (sup»ra)-, "spe.cific referéh'cé'h_és been made as to how
past cases are to be dealt with. We are of the view that If the
employees were to be conveyed their APARs for all the preceding years
prior to 2009, this would unsettle settled issues and hence we would not
wish to issue any general direction in this regard.

14, Moreover in UP Jal Nigam (supra) which was relevant for
consideration at the time when the applicant was considered for
promotion as Joint Director in 2002, it has not been held that the ACRs
that have not been cdnveyed to the employee shQuId be ignored for
assessment of his performance bvy the DPC. Hence in the special
circumstances of tﬁe applicant, the ends of justice will be met, if thev

ACRs for the yeay i999-2§)00 onwards are conveyed to the applicant in
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toto within a period of one month and he Will be allowed fufther one
month to represent against any of these ACRs, if he so wishes. The
representation of the applicant may be considered by the Competent
Authority and a view be taken regarding change in the grading of the
ACR for the years regarding which representation is filed. After this
exercise is completed, if there is a change in grading of the applicant in

the relevant year and the same is brought above the bench-mark

prescribed for promotion, the respondents may hold a review DPC to

consider the case of the applicant for promotion as Joint Director from
the year 2002 onwards. If the applicant’s claim for promotion in any

year prior to 2010, when he was actually promoted, succeeds, he shall

-

be entitled to all consequentlal beneﬂts’ Q 5
i o
15. The OA Rss dlsposed Of—IWJth thed above directions while
S

~observing that decus’%’n in £his O’*Ai shall%@atsbe C|ted as a precedent in

RS s LSt VR S y

—

other cases that come before»the Trlbunal--No costs. '
|
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