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OA. No! 060/00013/2014

CORAM: HON’BLE MR JUSTICE L. N MITTAL, MEMBER(J)
' - HON’BLE MRS RAJWANT SANDHU 'MEMBER(A)

Roshan Lal Chhanaha 1L.R.S. son of Shri Shibbu Ram Chhanalia, age 55

years, Additional D1rector of Income Tax Direct. Taxes Regional Training

Institute, S.C.O. No. 132 133, Sector 34- A, Chandlgarh

Applicant

1. Union M £’ eh. StheikS, ef‘etary to Go,v:emment of India,

Minist Nortthlock New Delhi
ey ] S

2. The Chalrman Cer{tﬁrglﬂ‘Boja?}’&l*f%@Dlrect’axes Ii?%rt}ii Block, New

Delhi. \
3. Dr. Sudha Shann%Cbafr‘p\egspn
Block, New Delhl % “ 3 ot

k . A ¢ ;v.k 1Y ;‘
;Sk"kTHAKUR '

Centrdl“Board of Dlree‘jt Taxes, North

...-._—.f"’

.....Respondents

BY ADVOCATE: Sh:

ORDER

BY HON’BLE MRS. SHI RAJWANT S\ANDHU, MEMBER(A):-

1. This OA has iibeen filed under Section 19 of the Administrative
Tribunals Act, 1985, seekiﬁ‘g the following felief(s):-

(i)  That 1mpugned Memmandum dated 16.09.2013 (Annexuxe A-1) be
quashed and set aside, in the interest|of justice.

(ii)) That respondents be Hdlrected to open the sealed cover kept pending
pursuant to the D.P.C. proceedmgs held on 27/28.07.2011 for the
panel year 2011-12 and promote the applicant as Commissioner of

Income Tax. \\ m I




OA.No. 060/00013/2014

(iii) That the applicant be held entrtled to consequential benefits/reliefs with

interest.

!
!

2. It is stated in the OA that the applicant belongs to the Indian

Revenue Service (I.R.S) and joined the Department on 20.08.1990 as

|
Assistant Commissioner of Income‘1 Tax. He had been promoted as

!
Additional Commissioner of Income Tax w.e.f. 02.12.2003 and at present is

1

posted as Additional Director of Income Tax, Direct Taxes Regional

Institute, Chandigarh. During the financial year 2000-01, the applicant |
|

while exercising the quasi-judicial powers as Deputy Commissioner of

| R

Income Tax (DCIT), Agra, assessed “va‘irious cases of the Assessment Years

i N r , .
1994-95, 1997-98, 1998-99 and 2000-01. Applicant was suspended from
service vide order:?dated 1307 .;',2\()‘10_andf“yv;a§>‘reinstated~’if1& service vide order
e / ; ~._.;;‘ “":»}\."\ ,"i#u ,T"" s 5 ‘..", eyt
dated 01.03.2012.The Department issued charge sheet dated 20.04.2012

upon the applicant in whiehmno inquiry pro'ceedings were condueted and the

same is pending. Agaln after more' than 12 years the Department issued

14?( R

T . " ‘s

the impugned Memorandum dated 16. 09 2013. (Annexure A 1) pr onosmg to

l
"\ ! e

hold an inquiry agamst the apphcant under Rule 14 of the Central Civil

Services (Classification, Control and Appeal) Rules 1965. While denying
the charges vide reply dated 08.10.2913, the applicant requested the

Y . |
respondents to withdraw the charge sheet as the same was based on
1 .

misrepresentation of facts (Annexure A-Z)‘l.

. !
3. It is averred in the OA that the applicant was due for promotion

1

to the post of Commissioner of Income ﬁ“ax since April, 2012 for which
|
DPC was held on 27/28.07.2011 for the panel year 2011-12. Upon

1 ;
recommendation, the sealed cover procedure had been adopted by the
|

respondents. The issuance of charge sheet dated 16.09.2013 proposing to
M —
1

i

},ﬁ
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hold disciplinary proceedings against the applicant is unwarranted and result

of malafide of the respondent No. 3 \‘fvho was vindictive and biased against
[

|
the applicant since 06.10.1995.  She| was the immediate superior/reporting

\
[

officer during the financial year 1995“\-96 as Deputy Commissioner (Audit)

Patiala where applicant was posted a% Assistant Commissioner of Income

| ,
Tax (Audit-SAP). She spoiled applic%\mt’s ACR which was upgraded later

on by the then CCIT (NWR) Chandige\t\rh. At present, the respondent No. 3

|

is heading the Central Board of Direct Taxes (CBDT) as its Chairperson and

the charge sheet in question hasBeen 1
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sSU€d=at.her instance. In the past also
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in the financial yearf%(j 1 ng as Direetor General of [ncome Tax
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(Vigilance), Newf NoFSmyith ma}a’zﬁcﬂi’eﬁ intentions made
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5. 3 the gfﬁolicam had filed

‘ﬁégpplié‘g;at‘ with the Central

Bureau of Investigation. i
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and humiliaﬁ%n{ inflicted B . the 4
,\W e

complaint datdd 24.11°19, 2 i&gibﬂ,ﬁrho"ﬁ Inco;ne Tax, Patiala
' g é:”{f“i ", J‘ x ‘*Jm »‘ﬁx")’ *ﬁ) ;
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Charge, Patiala (Annexife A-10).and Cerfiplaint dated.15.09.1998 to the
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“,
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National Commission “b*ﬁb%ch“edujggi Castis/ Tribes, New Delhi (Annexure A-
%‘ b4t S A‘@x; i ¥

T
11). T
|
. |
. . .
4. In the grounds for relief, |it has, interalia, been stated as
|
|

follows:- \

(i)  The charges in the impugned charg\‘e sheet dated 16.9.2013 pertain to
the financial years 1994-95, 1997-98, 1998-99, 2000-01 when
applicant was posted as Deputy| Commissioner of Income Tax
(DCIT), Agra during the financial year 2000-01. As such the issuance
of charge sheet after a period of more than 12 years is not sustainable
and deserves to be quashed. The delay in issuing charge sheet has
greatly prejudiced the interest of the applicant. It is not a case that
department was not in knowledge of incident narrated in the
impugned charge sheet for so long. Reliance is placed on decisions of
the Hon’ble Supreme Court of Indi% in N.K. Soleman Vs. FCI and

M-
|



(i)

(iii)

Hence this OA. ‘y
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another (1997-2003(SCT 443), M.P. Love Kush Parshad Gautam
Vs. FCI (2001-2003 (SCT 899), P.V. Mahadevan Vs. MDTN
Housing Board (SCSLJ 2005(2) 186).

No charge of favor1t1sm is alleged in the charge sheet. Thus, even
otherwise, comm1tt1ng an errot of law does not amount to showing of
favour which i 1s the sine qua non for the maintainability of the charge
sheet. Further there is no| charge of causing any loss to the
Department. The orders passed by the applicant were appealable. An
error of law, as‘summg it was dommitted can be corrected by recourse
to the Appellate Forum undet Section 246 of the Income Tax Act,

1961 and also Reviewable under Section 263 to Commissioner of

‘Income Tax. 'In appeal, the orders of assessment passed by the

applicant was upheld however, in Review, the CIT reversed the same.
But on challenge by the Alssess'ees the Income Tax Appellate
Tribunal again upheld the Assessment Order passed by the applicant.

Because the charges in lmpug g edi oha’t__ge sheet are more or less on the

same lines as{m the “darlidr charge ;sheetsme completing the
¥ it L

assessments# f,w1th undue—w haste, w1th®ut makmg necessary

enqu1ry/1nvest1gat10n afd notl 1mposmg penaltles on assessees,

conferrmg undue bepeﬁtxtd\assesgees J%ch action ofithe Department

has already “been deprecated ubfl‘,,e this Tr1bunalf~V1de order dated

-06.05. 201‘0~passedl11‘12?)‘A"No 509ﬁ3"2008 (Anne%fure A-3) whereby

both Departmdnta PenaltyJ}Orde‘r dated 25 08.2009 and 2™ charge
sheet dated: 20. 02. 2008¢1sjs}1ed .apphcant were quashed and set aside.
Order #dated 06 05.2010° ot he?;Tnbunal has been upheld by the
Hon’ ble Punjab and\H%fydnaﬂ w};hgh"'j Court vide Judgement dated
12.10. 204(0 whilé "’Eilsmlssmg%h -C.W. P’;f\lo*‘ 18563 of 2010 preferred

by the UOIL &@fs’;(Anh?egre A-4). }/*“,,::‘ , f‘b
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In the eritten‘*StatgLn_e‘anﬁei ;(;ﬂg,,béﬁélf of respondents No. 1 & |

e, s

2, it has been stated that after the decision of the Apex Court in UOI Vs,

Tejinder Singh, (1991) 4 SCC 129, decided on September'26, 1986, the

! ‘

Government of India in the Department of Personnel & Training issued an

Office Memorandum dated 12.01.1988 in supersession of all the earlier

instructions on the |

i ' :
~30.01.1982 that sealed cover procedure is to be applied where a government

subject including the Office Memorandum dated

servant is re001nmended for promotion by the DPC, but before he is actually

!

promoted, he is either placed under suspension or disciplinary proceedings

|

ry/é%/
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are taken against him ior a decision has been taken to initiate the proccedings
or criminal prosecutléan is launched| or sanction for such prosecution has
been issued or demsu?n to accord such s‘anction is taken. Thus, the present
OA is frivolous litigaition. Besides a final order against which the applicant
may have any grievalglce, is yet to be passed in the disciplinary proceedings

by bringing the samejto a logical conclusion. The applicant has approached

this Tribunal at the V%ery threshold of the disciplinary proceedings which is

not permissible in thq eyes of law and such OA is liable to be dismissed with

costs. Union of India ?;('LA ITVS. ASHoks) acker, 1995 Supp (1) SCC

i f\l - t
ard. On the fési)ect %delay reference has

180 has been cited i 4?1(

been made to Depu 4 is¥] OOpe, tive Sometlés, Faizabad Vs.
‘ M' \

Sachindra Na‘hg deyli& .r X i 85’:3'{38 € 134 wrhe:rem the Hon’ble

Supreme Cmét h"fl'd gs fo ‘H owsu,

rgés are very serious. We are,

@Qﬂ the ground that about 16
years have elapseé/f f‘h WSf commsncement jof disciplinary
proceedings, mbye ’a\r.lg when the a%,pe‘llaﬁ» e;lone;f cannot be held
responsible for th dehay e 0 S R

.x % 'l, F j 3
1995(6) SCC 749 has also been referred

Tl

B.C. Chaturvedi Vs%
to in this regard.
6. No reply has been filed lon behalf of respondent No.3.

% Replicatiion Has been filed on behalf of the applicant again

pressing that the as$essment orders in respect of which charge sheet had

been issued to the afSplicant ‘were quasi-judicial in nature. These had been
upheld by the ITAT hnd hence, the applicant could not 'be charge sheeted in

; .
respect of these ordef M —
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8. Arguments advanced by learned counsel for the partics were

heard. Learned counsel for the applicant referred to the chargé sheet dated
16.9.2013 and stated that the matters referred to therein related to the year
2001 and the charge sheet had been issued 12 years later. The applicant had

replied to the charges, but there was no fusther progress in the matter while

|

the applicant’s promotion as CIT to \Lvhich he was entitled, had been held up

on account of this very charge sheet. Learned counsel stated that earlier
also, similar allegations had been made against the applicant and the
Tribunal and the Hon’ble High Court had noticed these cases, the related
OAs/CWPs were decided in favou} of 'the‘applicant,,but now «gain, the
Department wa‘s"‘b:en:trup;)n harassmg tlié _,épplicarit; Learned counsel also
pressed that the asseSsmenf ordefs; réfefeﬁce to which was made in Ar‘ricle 11
of the charge sheet, were issued by th¢ applicant as a quasi-judicial
authority. The grders were appealabl;e and the Department had indeed filed
appeals in the-se cases. "Whilvie e CIT had set aside the assessment orders,
the ITAT hadt uphevld the asns'essmel;nt ordersi issued by the applicant and
hence, the applicant é;)uld hot’ be cha;gg .sllle“eted fegarding these very orders,
9. Learned counsel fof thge respbhdents stated that tie applicant

had a poor track record. There were question marks regarding his integrity.

The learned counsel also drew attention to the copies of the file notings (F.

No. DGIT (v) NZ/COM/27/03 Shri R.L. Chhanalia, DCIT, Jaipur (90106)
that had been produced before the{ Bench, based on which decision was
taken to charge sheet the applicant. He stated that the content of the noting

sheet showed that there were serious lapses on the part of the applicait and

these could not be ignored merely because there was some delay in initiating

[ N —
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the disciplinary proceedings against the applicant. Regarding the present
status of the matter, learned counse!l stated that as per his knowiedge. till
date, Inquiry Officer had not been appointed in the case.

10. We have given our care:ful cunsideration to the mutter and the

memorandum dated 16.9.2013 (Annexure A-1) has been perused. From the

statement of Articles of Charge, it is seen that article II of the same related to

the applicant having passed assessment orders during financial year 2000-01

in cases that had been withdrawn from him by an order passed bv the

Additional CIT, Range, Agra on 14.02.2001 and having issued the

assessment orders on back dates, earlier to 14:02.2001. Article 11T relates to
tampering of Demand and Colle‘ction\ Register for the financial year 2000-
01. These charg"els are ih_deed :Q'f éﬁs‘e"rious"r:iature and canol be ignored
merely on the ground of delay as these merit thorough iﬁquiry. However, it
is seen that the applicant filed his reﬁilyto ihe memorandum dated 16.9.2013
vide reply dated 8. 10 2013 (Annexure A- 2) denymg the charges.  There is
-also a copy of ‘letter,_on the ’re00¥ d, dated 20.01.2015, addressed to ITO
Headquarter, office of the Princ1pal Chief Commissioner, [ncome Tax,
Chandigarh from DGIT ,(VigilanAc'e),[New' ]jelhi wherein it has been stated in
para 3 as follows:- |

“3.  Another case involving crlmldal charges was instituted «gainsi tive CO
by CBI in which he was convicted by CBI Court Patiala for offences u/s
420, 471 of IPC and Sec. 13(1)(d) rule Sec. 13(1)(d) rule Sec. 13(2) of PC
Act 1988 vide order dated 26.05.] ‘2014 Proceedings u/s 19((i) of CCS
(CCA) Rules, 1965 have already been initiated against the CC for which a
show cause notice under the said rule has been issued. The CO’s
representation has been received and the same is being processed.”

It is also mentioned therein that tde writien statement of delence (WSD)

denying all charges has been received from the charged officer (CO) vide his

M
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|

g

letter dated 8.10.2013 in response to,‘ memorandum issued vide I*.No. C--

| .
14011/21/2013-V&L dated 16.09.2013. The appointment of LO. & P.O. 1s

: | o
under consideration. More than one year later, the position does rot appear

|
11. Keeping in view the d150yussmn above, while we conclude that

to have changed.

no relief can be granted as sought {hrough this OA, the respondents are
| -
directed to take a view on the reply of the charged officer dated 8.10.2013 in

response to memorandum dated 16‘[.9.2013. If the competent authority
decides to go ahead with the-‘in_qu"iry ‘against the applicant, the Inquiry
Officer and Presenting:.OfﬁCer ;ﬁa):/ be a;)p.ointed expeditiousiy‘ and the
inquiry proceedings corﬁpleted within twe_lve months of a certificd copy of
this order being served upon f}h\e re‘spf’c.)n.dents.. ' Applicaﬁt shall be required to
fully cooperéfe yv.ith the"respo.ndgnts in thlS regard. Consequertial action
may be taken there after bésed on thei ﬁndingé, in the inquiry proceedings.

12. OA is disposed of with the above observations. No costs.
N

| (RAJWANT SANDHU)
MEMBER(A)

(JUSTICE L.N. MITTAL)

} MEMBER(J)

Dated: 3.2-20/¢. ' ‘
ND* |





