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CENT ADMINISTRATIVE TRIBUNAL

QHANDIGARH BENCH

OA 060/0001?/2014
(Reserved on 10 12.2014)

ey |
Chandnga%h this the 6 day of January, 2015

|
CORAM:HON’BLE MRS.RAJWANT SANDHU,MEMBER(A)
'HON’BLE DR.BRAHM A.AGRAWAL,MEMBER(J)

Balwinder 'Kaufi Ex Clerk, Government ngh School
Behlana, UT Chandlgarh reS|dent of House No. 5232-B,
Sector 38(West), Chandigarh.

] | ‘ ereern. Applicant
BY ADVOCATE: S‘H J.R. SYAL

- B -
% ~ VERSUS
.Union of India through Secretary, Ministry of Home
Affairs, North Block, New Delhn 110 001.

Unlon Terrltory, Chandlgarh through Admmustrator
uT Chandlg?rh

Secretary Egucatmn, Union Territ'o'ry, Chandigarh.

Director Pu“'blic Instructions (C), Union Territory,

.Chandlgarhl ,
| ] | [ Respondents
|

BY ADVOCATE ‘JONE FOR RESPDT NO. 1 M —_—.
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SH. ARVIND MOUDGIL, COUNSEL FOR
RESPDTS NO. z =4, |

| ORDER
_g "BLE MRS RAJWANT SANDHU, MEMBER(A)
1. This O/—ﬁ« has been flled wnder Sectlon 19 of the

: Ad:min'i's'tratlve T‘r-\{bunals Act, 1985, seeklng the following
relief:-

o : o
“That impug?ed order dated 11.04.2002; conveyed
vide Endorsement - No. ‘DPI-UT-Ad.III-13(35)99,
dated 26.‘0412002,'passed by the Director Public
Instructions § (C),  Union Territory, Chandigarh
- whereby a penalty of  dismissal from service was
imposed on {the applicant (Annexure A-7), order of
Secretary Educahon Chandigarh Administration,
dated 29. 01| 2003, conveyed vide Endorsement
bearmg N@ DPI-UT-Ad.III-13(35)99, dated
18.02.2003 (Annexure A-9) whereby the appeal of
the applucantlwas rejected, may kindly be set aside,
:in view of {her acquittal, vide judgement dated
28.02.2012, passed by the Judicial Magistrate 1%
Class, Chandlgarh in Police Challan ‘No. 154A of
1.10.2004 (;?\nnexure A-10) and the order of
dismissal from service as also the order of appellate
authority unpholdlng the punishment may be
reviewed andjthe applicant may kindly be reinstated
in service, with all consequential benefits flowing
therefrom rldht from the date of dlsmnssal till
reinstatement!” 14 -
P
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2. _A\'/e'rrhent has beén made in the OA that the

applicant was isstied charge sheet vide 'Mem_o 4N‘o. DPI-UT-

Ad.I-13(35)99-Jated  09.10.2000  (Annexure  A-2)

alleging the misconduct, that the applicant has embezzled

the 'Gov_e‘r'nment' money amouiting to Rs. 3,87,575/-

besides irregular contingent expenditure to the tune of Rs.

39,383/-.in c_ovn'ni,vah‘ce with the then Headmistress Smt.

Satya Goel. She submjitted letter dated 22.12.2000

(Annexure “A-3) ito re’Spondent No. 4 seeking some

docu'mAents so that she could submit her representation

~ against ‘t‘h’e'_charge sheet.. She also denied the charges

statihg that the alleged confession was taken under threat

and she has deposited an amount of Rs. 1.58 lakh relating

~ to this matter. She also submitted her defence statement

vide Annexure. A5 (undated). 'Meanwh\ile, on the

complaint of DPI (C) against Smt.- Satya ‘.Goell, Head

.-Mvis.tfess and 'DDO,-‘vaer'nment High School, Behlana and

Raipur Khurd to the effect that Smt. Satya Goel, retd.

DDO/He'ad' Mistressjand Smt. Balwinder Kaur, Clerk have

M
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" against the applicant.

| (A.060/00012/2014
{‘ _
committed embezzlement to the tune of Rs. 3,87,575/-

during the period 1.4.1996 to 31.5.1999 as reported by

the AG (Audit), FIR was Iod'ged'and charges under

Sections 409/420/467/468/471 of I.P.C were framed

3. The Inquiry Officer held the inquiry regarding
the charge sheet dated 9.10.2000 and on the basis of the

confessional statement made by ‘thé applicant, he held the

charges to be proved (copy of the Inquiry Report at

~Annexure A-6). Respondent 'NQ'Z- 4 exercising the pbWers

of the Disciplinary|Authority im'posed penalty 6f dismissal

from sérvice in ténms of Clause 9 of Rule 5 of the Punjab

Civil Services (Punishment & Appeal) Rules, 1970 vide

order dated 11.4.2002 conveyed vide Endorsement No.

© DPI-UT-Ad.I11-13(35)99, dated 26:4.2002 (Annexure P-

7). The applicant preferred an 'appeal (Annexure P-8) to
the Secretary- (Egucét‘ion), Chandigarh Administration
A g .
| : - .
(respondent No. 3)} which was rejected vide order dated

29.1.2003 (Annexure A-9). The trial before the IMIC,

T
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Chandigarh coni’ﬁclu,ded and vide judgement dated
28.2.2012 (An‘nv'efxure A-10) it was held that the
prosecution faile(é to prove its'case beyond reasonable
doubt and extenéiing the ‘benefi‘t of doubt, the accused
was achitted frorin the charges'framed againstv‘her. After
the acquittal, the fapplica,nt made a request'to respondent
No. 4 to considerﬁer request: for reinstatement (Annexure
A-11). Receiving ?ho response from respondent No; 4, the
applicant filed Me@norandum/appeal to resp.ondent No. .2—

Administrator, UT “f;Chandigarh. on 30.4.2013 (Annexure A-

12) with prayer ‘%gto reinstate her in service with all’

consequential benéifits. |

4. E Avermen;t has been made in the OA that
' inact’ioh 6_f,the resQondents in reinstating the applicant in
service by ‘settingi’vzaside—the orders of d‘is.missal by the
Disciplihary Aut_hoévzity and .subsequent upholding of the
or'der. by the Appeli]ate Aﬁthority, on the acquittal of the

applicant by a cc_jiu~rt_of criminal jurisdiction, is not

Jy——

G
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1 |
sustainable in th$ eyes of law, interalia, on the following

grounds:-. E

“That in Civil Appeal No. 2992 of 1995 titled as
Deputy Dnrector of Collegiate Education
(Admlmstratlon(Madras) Vs. S. Nagoor Meera, the Hon'ble
Apex Court has made the following observatlons -

“8. We need not, however concern ourselves any
more with thel power of the appellate court under the
Code of Crlmmal Procedure for the reason that what is
relevant for clause (a) of the second proviso to Article
311(2) is the '‘conduct which has led to his conviction
on.a criminal charge and there can be no question of
suspendlng the conduct. We are, therefore, of the
opinion that taking proceedings for and passing orders
of dismissal, ‘l removal of reduction in rank of a
Government servant who tias been convicted by a
criminal court! is not barred merely because the
sentence or order is suspended by the appellate Court
or on the ground that the said Government servant -
accused has ;been released on bail pending the
appeal.” | ' '
Since in a criminalicase, the applicant has been acquitted
of the charges, the|impugned order of dismissal passed by
the respondent No.|4, upheld by the respondent No. 3 are
required to be rewewed in @ manner that the applicant
suffers no preJudlce Non-review of the orders of
dismissal of the dlsophnary/appellate authority by the
respondents, is against the spirit of the aforesaid judicial
pronouncement, referred to above and as such, the same
is Ilkely to be set asnde

¥

Since the applicant did not get any response to the

representatlons/Memorandum filed by her, hence thIS OA.
| A —

R
i
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5 In th‘eil counter reply filed on behalf of the
responrdents, thé.facts of the matter have not been

disputed. It has been stated that the applicant’s claim for

~reinstatement into service on the basis of her acquittal in

criminal case by"givi_ng her benefit of doubt cannot vbe
entertained .becal‘Jse_-the orders passed by the Punishing
and Appellate Aufhority with res_pect'to her dismissal from
service have not?been‘impugned' in any c_asé an_d have
never been quashed by any Court of Competent
Jurisdiétion. The criminal case titled State Vs. Balwinder
Kaur was decidedf by J‘MI7C Chandi«garhA on.28.2.201'2 and
the . applicant hasv_' been gi\)e'n.vthe benefit of doubt and
acqu?itted from thé crimina.l. charges. Acquit‘t‘al from Court
for criminal proceedings dbes n'ot give her the right to
claim reinstateméznt because the findings of the -Invquiry'

Ofﬁcer}_ charge sheet, order of dismissal by the Appointing

~ Authority and ordér of rejection of appeal by the Appellate

Authority remains unchallenged and are still'in force.

M—
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6. It has gfurther been st'at_ed that the case of the
applicant ‘is hof;elessly tifne _b'arréd, as the order of
dismissal is dategl 11.4.2002 and the appeelvfiled by the
applicant was rejected by the Secretary, Education vid_e
order dated_29.:1.2'003. Even the judgement & order

passed in the criminal case is dated 28.2.2012 and as

such, the pre_seﬁt OA deserves to be dismissed on the

ground of delay end latches. .Further, it is wellv‘settled law

by the Hon'ble A:bex Court that in case an application for -

condonation _ef’ delay is not filed, then this Tribunal cannot
decide the case o:tn merits.

7. | ‘Argunﬁ}ents advanced by the Iearned, counsel for
the parties were fheard. Learned counsel for the applicant
narrated the bacl?greUnd of the mat’ter'and' stated that the
defence statemeht filed by the applicant had not been
considered ih plf’.oper» perspectfve. He stated that the
amou-nt_ of arouhd Rs. 1.58 lakh was depbsited by the
applicant, just to save her service. He stated that the
applicant had been tried in a criminal case on the same

M
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charges as were:' the subje'ct of the charge sheet. The
|

withesses-weré the same and she had been acquitted in

the criminal case?. Thus, the applicant was entitled to be

reinStated in service. - He also relied. on Managing
'1 | R
Dlrector State of Hyderabd & Anr. Vs. P. Kata Rao,

i
2008(3) RSJ) Page 362 wherein it had been held as
follows:- }

- |
In G.M. Tank Vs. State of Gujarat and Ors., 2006(5) '

SCC 446, not|cm{g a large number of decisions operating
in the field, it was observed

“The same&mtnesses were examined in the criminal
case and the crlmma! court on the examination came to
the conclusion that the prosecution has not proved the
-guilt alleged aga‘mst the appellant beyond any reasonable
doubt - and acqwtted the appellant by its judicial
pronouncement iwuth the finding that the charge has not
been proved. It is also to be noticed that the judicial
pronouncement was made after a regular trial and on hot
contest. Under‘ these circumstances, it would be unjust
and unfair and |rather oppressive to allow the findings
recorded in the departmental proceedings to stand.”

8. Learned counsel for the respondents stated that

the amount of :Rs. 1.58 lakh paid by the applicant was

T B

deposited through cheques issued over a period- of two
‘ A

| . |

months and thejapplicant could not claim that these have

p—

|
|
!
f
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under duress. He also stated that the

applicant had been dismissed from service in 2002 and

the appellate ‘authority had rejected the appeal in 2003.

Thereafter, the

before the CAT,

applicant did not impugn these orders

{ but had only_filed' this OA 'in January,

2014 after her acquittal in a criminal case whithha_p-pened

on 28.2.2012.

The learned counsel stated that the

applicant_ had been acquitted giving her the benefit of

doubt and in

proceedings had

such a case when the disciplinary

already been concluded and the applicant

had not impugned these in any ma'nneAr, there was no

ground to reins

respondents.

9. ~ We have given our thoughtful consideration to

the matter. A

perusal of the material on record shows

that the applicant was acquitted in thé criminal case filed

against her as t

he learned JMIC held that “the .necessary

ingredients of the offence of forgery, cheating or criminal

breach of trust,

are not made out béyond. the shadows of

AN _—

tate the applicant in the service of the
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Areasonat')Ie do'u.bt‘s, against the accused”. It has also been
mentioned in the judgment that the proseé_ufion failed to
produce the copy of the AQdit Report which was one of the
listed documents although 24 witnesses were examined
by the ‘prosecu‘tion. The charge sheet a‘»nd the inquiry
report on the basis of wh»ich the applicant was dismissed
from service vidé order dafed 11.4.2002 and against
which the appeal filed by thevapplicant_was rejected,
related to embezzlement of Governmen.t money,
preparation of bogus bills and p’ropér records of stock
taking of items'p.urchased not béing maintained. The list
of documents relied included interalia the éonfessiohal
statement of Smt. Bélwinder Kaur and only two witnesses
were listed in the lchargev sheet. The Inquiry Officer in
finalizing thé ;inquiry ’re‘p'ort .mainly relied upon the
documentary r.'e.cord and confessional statément 6f Smt.
Balwinder Kaur. The claim made vin the OA that the
conféssional statement Was recorded by' the applicant

under pressure does not appear to be believable as she
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has deposited an -amdunt. of Rs. 1.58 lakh through
cheques spread over a fa|rly Iong perlod of time and such
action could not have been taken under pressure It is,
therefore, observed that the charges in the d|SC|pI|nary
case were d:ffer‘ent from those in the criminal proceedings
and the list of documents and witnesses were also
different. |

10. The d’iscipdlinary. proce'ed,ings culmvihated in the
dismissal orde.r‘:‘ dated 11.4.2002 and the order of the
appetillate authority was isSu‘ed on 29.1.2003. The
- applicant did ndt impugn these orders throu‘gjh an OA, but
had only .vcome‘;'before this Tribdnal nearly twenty months
after her acquittal in the crinﬁinal case through jUdgement
dated 28.2.2012. The diseiplinary proceedidgs against the
applicant had g_ained finality since she did not challenge
the drder of the appellate authdrity before any forum
earlier. The c:fharges in the disci‘plinary proc.eedin,gs and
the proceedidgs in the criminal case are materially

different as disCLnssed above. Hence the applicant cannot

A
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claim reinstatement in service on the basis of her acquittal
in the criminal case. Hence, we see no merit in this OA

and the same is rejected. No costs.

(RAJWANT SANDHU)
MEMBER(A)

(DR. BRAHM A.AGRAWAL)
'~ MEMBER(J)

Dated:___JANUARY ¢ 2015.
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